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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

OOBBEOTED  TO  MABOB  18,  191S. 


The  judiciary  department  of  the  State  of  IllinoiB  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (6)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COUBT. 


The  Supreme  Court  consists  of  se^en  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
In  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BKPOBTEB. 

Samttbl  p.  lawur , Bloomfngton. 

JUBTIOJBB. 

First  Dtetrict—ALONzo  K.  Vickebs Bast  St  Louis. 

Second  District — ^William  M.  Fabmeb Vandalia. 

Third  District — Frank  K.  Dunn Charleston. 

Fourth  District — Geobge  A.  Cooke Aledo. 

Fifth  District — John  P.  Hand Cambridge. 

Sixth  District — Jambs  H.  Cabtwbight Oregon. 

Betfenth  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  Is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Dunn  is 
the  preeent  Chief  Justice. 

OLXBK. 

J.  McCan  Davis,  Springfield. 

libbabian. 
Ralph  H.  Wjxkin,  Springfield. 

(lii) 


iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COUBTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Bakeb,  Justice,  Ashland  Block,  Chicago. 
EiDWARD  O.  Bbown,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Thomas  C.  Clabk,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albebt  C.  Babnes,  Justice,  Ashland  Block,  Chicago. 
Fredebiok  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C.** 
Wabben  W.  Duncan,  Presiding  Justice,  Marion. 
James  S.  Baume,  Justice,  Galena. 
Bmebt  C.  Graves,  Justice,  Geneseo. 


BRANCH  D.** 
Mabtin  M.  Gbidlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  MgSubelt,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston.  Mar- 
shall, McHenry,  Mercer,  Ogle.  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk— Christopher  C.  DufCy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Joliet. 
DuANE  J.  Cabnes,  Justice,  Sycamore. 
Charles  Whitney,  Justice,  Waukegan. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham* 
paign.  Christian,  Clark,  Coles,   Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — ^W.  C.  Hlppard,  Springfield. 

George  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Cbeiqhton,  Justice,  Fairfield. 
Solon  Philbbick,  Justice,  Champaign. 

•  This  court  Is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  la 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Sa- 
preme  Court  under  the  provisions  of  the  act  of  the  General  Assembly  an. 
proved  June  2,  1897.     Kurd's  Statutes,  1897,  508,  Laws  of  1897.  185 

••  BstabllBhed  andet  act  of  June  6,  1911. 


ClBCUIT   COUKTS. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw 
ford,  Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil 
ton,  Hardin,  Jackson,  Jasper,  JefCerson,  Johnson,  Lawrence 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran 
dolpb,  Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues* 

days  in  March  and  October. 
Clkbk — ^Albert  C.  Millspaugh,  Mount  Vernon. 

James  C.  McBkide,  Presiding  Justice,  Taylorville. 

Habbt  Higbie,  Justice,  Pittsfield. 

Owen  P.  Thompson,  Justice,  Jacksonville. 

(3)  CIECUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  Into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit. — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Wabben  W.  Duncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Circuit. — The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
William  H.  Gbeen,  Mt.  Vernon. 
Jacob  R.  Cbeighton,  Fairfield. 
Third   Circuit.— The   counties    of   Randolph,   Monroe,    St   Clair, 
Madison,  Bond,  Washington  and  Perry. 

judges. 
Loms  Bebnbeuteb,  Nashville. 
Geobge  a.  Cbow,  East  St.  Louis. 
WnxiAM  E.  Hadley,  Colllnsville. 
Fourth  Circuit, — ^The  counties  of  Clinton,  Marion,  Clay,  Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albebt  M.  Rose,  Louisville. 
James  C.  McBbtoe,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

William  B.  Sgholfield,  Marshall. 
E.  R.  E.  Kimbbough,   Danville. 
MoBTON  W.  Thompson,  Danville. 
Sixth  Circuit. — The  counties  of  Champaign,  Douglas,  Moultrie, 
Macon,  DeWitt  and  Piatt. 

judges. 
WHiUAM  G.  Cochban,  Sullivan. 
Solon  Philbbick,  Champaign. 
William  C.  Johns,  Decatur. 

•Laws  1897,  188.  ' 


Vi  ClBCUIT  COXJBTS. 


Seventh  Circuit, — ^The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

Jamks  a.  Crbiohton,  Springfield. 
RoBEBT  B.  Shirley,  Carllnville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth  Circuit. — The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Habbt  Higbee,  Pittsfield. 
Albebt  Akebs,  Qulncy. 
Gut  R.  Williams,  Havana. 
Ninth  Circuit. — ^The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Fulton. 

JUDGES.  • 

Geobge  W.  Thompson,  Galesburg. 
Habby  M.  Waggoneb,  Macomb. 
Robert  J.  Grier,  Monmouth. 
Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark 
and  Tazewell. 

JUDGES. 

Leslie  D.  Putebbauoh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  B.  Worthington,  Peoria. 
Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

judges. 
CoLOSTiN  D.  Myebs,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln. 
Twelfth  Circuit—The  counties  of  Will,  Kankakee  and  Iroquois. 

judges. 
Dorrance  Dibell,  Joliet. 
Charles  B.  Campbell,  Kankakee. 
Frank  L  Hooper,  Watseka. 
Thirteenth  Circuit, — The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Joe  a.  Davis,  Princeton. 
Edgar  Eldredge,  Ottawa. 
fourteenth  Circuit, — ^The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

Robert  W.  Olmsted,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,   Geneseo. 
Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee.  . 

JUDGES. 

Richabd  S.  Fabband,  Dixon. 
James  S.  Baume,  Galena. 
Oscar  E.  Heard,  Freeport. 

Sixteenth  Circuit. — The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Clinton  F.  Irwin,  Elgin. 
DuANB  J.  Cabnes,  Sycamore. 
Mazzini  Slusseb.  Downers  Grove. 


CoTjBTs  OP  Cook  County.  vii 


Seventeenth   Circuit. — ^The    counties   of   Winnebago,   Boone,    Mo- 
Henry  and  LAke. 

JX7DGES. 

Abthttb  H.  Fbobt,  Rockford. 
Chamlss  H.  Donnelly,  Woodstock. 
Ghabues  Whitnby,  Waukegpan. 


(4)  00TJKT8  OF  COOK  COUNTY. 

The  State  Constitntlon  recoenlzea  Oook  county  as  one  judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  In  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal   Court 

CRIMINAL  COURT. 
Clebk — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clebk — ^John  W.  Rainet,  County  Building,  Chicago. 

JUDGSa 

Eh>WASD  O.  Bbown,  John  Gibbons, 

RicHABO   S.   TuTHnx,  Adelob  J.  Petit, 

jBSflB  A.   Baldwin,  Logkwood  Honobx, 

F*RANK  Bakeb,  Gbobge    Kebsten, 

KiCKHAfl     SCANLAN,  JOHN   P.  McGoOBTT, 

Thomas    G.    Windes,  Fbedebick   A.   Smith, 

MSBBITT  W.   PlKCKNET,  CHABLES   M.   WALKEB. 

SUPERIOR  COURT. 
Clebx — ^Richard  J.   McGbath,   County  Building,   Chicago. 

JUDGES. 

William   H.   McSubelt,  Mabcus  A.  Kavanaor, 

Ben  M.  Smith,  Joseph  H.  B^tch, 

Theodobb  Bbentano,  Henbt  V.  Fbeeman, 

RiCHABD    E.    BUBKK,  AlBBBT   C.    BaBNES, 

Thomas  C.  Clabk,  Hugo  Pam, 

William  Fenimobs  Coopeb,  M.  L.  McKinlet, 

WnxiA-M  B.  Deveb,  Clabence  N.  Goodwin, 

Mabtin  M.  Gbidlet,  Chables  M.  Foell, 

Chablss  a.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  Jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  ap- 
proved May  10,  1901. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnegan,  Judge.  S.  F.  Connob,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  U.  Mangan,  Judge.  Edwabd  O.  Petebson,  Clerk. 

THE    CITY    COURT    OF    BEARDSTOWN. 
J.  J.  Cooxs»  Judge.  John  Listmann,  Clerk. 


viii  City  Coubts. 


THE  CITY  COURT  OF  CANTON. 
H.  O.  MORAJ7,  Judge.  Ebnest  Hipslbt,  Clerk. 

THE  CITY  COURT  OF  CBNTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Guy  C.  Lives  at,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chableb  a.  Shuet,  Judge.  Abthub  C.  Shbitkb,  Clerk. 

THE   CITY   COURT   OF   CHICAGO   HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.   Kibgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
JoHK  A.  DowDAix,  Judge.  John  C.  Kilijan,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robebt  H.  Flannigan, 
W.  M.  Vandeyenteb,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edwabd  M.  Manoan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
"h/L  R.  Sullivan,  Judge.  Chables   Ritchie,   Clerk. 

THE   CITY   COURT   OF   HARRISBURG. 
Albebt  E.  Somebs,  Judge.  Chables  P.  Skaqos,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robebt  T.  Cook,  Judge.  David   Bakeb,   Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.   Stebung   Pomeboy,   Judge.  Chablks  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  MoWilliams,  Judge.  Laubetta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbanklin,  Judge.  Wm.    H.   Wilson,    Clerk. 

THE  CITY  COURT   OF   MARION. 
Wm.  W.  Clemens,  Judge.  Habby  Holland,  Clerk. 

THE  CITl?  COURT  OF  MATTOON. 
John   McNutt,   Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
JosiAH  P.  Hodge,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Henby  C.  Wabd,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthobne,  Judge.  William  H.  Bubnell,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
y.  y.   Babnbs,   Judge.  O.    L.    Spbecheb,    Clerk. 

(6)  MUNICIPAL  COURT  OP  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

Fbank  p.  Danisgh,  Clerk. 
chief  justice, 
Habbt  Olson. 

associate  judges. 

Habbt  M.  Fisheb  Hugh  J.  Keabns        John  J.  Roonet 

Edwabd  T.  Wade  Joseph  S.  LaBuy      Henby  C.  Beitleb 

John  K.  Pbindiville  John  R.  Newcomeb    Joseph  E.  Ryan 

Joseph  P.  Raffebtt  John  R.  Cavebly      Frederick  L.  Fake,  Ja 

John  Courtney  Chas.  A.  W[lliams  Charles  N.   Goodnow 

John  J.  Sullivan  Jacob  H.  Hopkins      Oscab  M.  Tobbison 

John  A.  Mahoney  Habby  P.  Dolan        Hosea   W.   Wells 

William  N.  Gemmill  Joseph  Sabath  Shebidan  E.  Fby 

Fbank  H.  Gbaham  James  0.  Mabtin       Hugh  R.  Stewabt 

David  Sxtluvan  Thomas  F.  Scully  Joseph  Z.  Uhlib 


COUKTY  AND  PrOBATE   CoURTS.  IX 


(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St  Clair,  Vermilion  and-  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.    (Laws  1881,  72.) 

JUDOES.  COUNTIBS.  COUNTY    SEATS. 

Ltmak  McCabl « Adams Quincy. 

William  S.  Dewet Alexander Cairo. 

Wm.  H.  Dawdt Bond Greenville. 

Wm.  C.  DbWolf Boone Belvidere.        * 

WiLLAED  T.  Bakes Brown Mt.  Sterling. 

James  R.  Pbichabd Bureau ^ . .  .Princeton. 

Chasles  el  Cooke Calhoun Hardin. 

John   D.  Tubnbaugh Carroll Mt.  CarrolL 

Chaeues  M.  Mabtin Cass Virginia. 

William  G.  Spubgin Champaign Urbana. 

Chables  a.  Pbateb Christian Taylorville. 

Heeshel  R.  Snavelt Clark Marshall. 

Alsie  N.  Toixiveb Clay Louisville. 

James  Allen Clinton Carlyle. 

John  P.  Habbah Coles Charleston. 

John  E.  Owens Cook Chicago. 

Chables  S.  Cutting,  Pro.  J . .  Cook Chicago. 

John  C.  Maxwell Crawford Robinson. 

Stephen  B.  Rabiden Cumberland Toledo. 

William  L.  Pond DeKalb. .Sycamore. 

Feed  C.  Hill DeWitt Clinton. 

W.  J.  DoLsoN Douglas Tuscola. 

Chables  D.  Clabk DuPage Wheaton. 

Daniel  V.  Datton Edgar Paris. 

Peteb  C.  Waltebs Edwards Albion. 

Babnet  Ovebbeck Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

M.  L.  McQuisTON Ford Paxton. 

Thomas  J.  Layman Franklin Benton. 

HoBABT  S.  BoTD « Fultou Lcwlstown. 

Habmon  p.  Bozabth Gallatin Shawneetown. 

Thomas    Henshaw Greene Carrollton. 

Geoboe  Bedfobd Grundy Morris. 

Isaac  H.  Webb Hamilton McLeansboro. 

J.  Abthxtb  Baibd Hancock Carthage. 

Eh.iHU  N.  Hall Hardin Elizabethtown. 

RuTUS  F.  Robinson Henderson .Oquawka. 

Leonabd  E.  Telleen Henry Cambridge. 

John  H.  Gillan • Iroquois Watseka. 

WiLLABD  F.  Ellis Jackson. Murphysboro. 

H.  M.  Kasbebman. Jasper Newton. 

Andbew  D.  Webb Jefferson Mt.  Vernon. 

Habbt  W.  Pooue.  . . .  i Jersey • . .  -Terseyvillo. 

John  C.  Boevebs Jo  Daviess. ^ Galena. .  ^ 

J.  F.  Hioht .Johnson Vienna.    < 

Fbank  G.  Plain Kane Geneva. 

John  H.  Williams,  Pro.  J. . . Kane »««...  .Geneva. 

Abthub  W.  T>e8elm Kankakee Kankakee. 

Clabence  S.  WiLUAMSi .  i . . . . Kendall Galesburg. 

R.  C.  Rice Knox Yorkville. 

Pebbt  L.  Pebsons lAke . . . . « Waukegan. 

William   H.    HiNEBAUOH.;..Iia Salle.... ^.^***. Ottawa. 
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Albebt  T.  Jjasditx,  Pro.  J... La  Salle .Ottawa. 

Jaspeb  a.   Benson Lawrence LawrencevlUe. 

RoBBBT   H.   Scott Lee Dixon. 

W.  C.  Graves Livingston Pontiac. 

Chables  J.  Gehlbach Logan Xiincoln. 

Orpheus  W.   Sictth Macon Decatur. 

Trttmait  a.  Bskll Macoupin Carlinvllle. 

John  B.   Hillskottes Madison Eidwardsville. 

Joseph  P.  Stbxubbr,  Pro.  J.. Madison EdwardsvlUe. 

Chas.  el  Jenntngs Marion Salem. 

Daniel  H.   Gbbgo Marshall Lacon. 

jAMEhs  A.   McCoMAS •  •  Masou Havana. 

WiLUAM  F.  Smith Massac Metropolis. 

Conrad  G.  Gumbabt McDonough Macomb. 

David   T.    Smilet...« McHenry Woodstock. 

Homeb  W.  Hall McLean Bloomington. 

G.  E.  Nelson Menard Petersburg. 

Henry  E.  Burgess Mercer Aledo. 

Frank  Durfee  , .  Monroe Waterloa 

John  L.   Dbter Montgomery Hillsboro. 

Edward  P.  Brookhousb Morgan Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

Frank    E.    Reed Ogle Oregon. 

Clyde  E.  Stone » .  Peoria Peoria. 

Arthur  M.  Ottman,  Pra  J. .  Peoria Peoria. 

Marion  O.   Cook Perry Plncknejrvllle. 

Elim   J.   Hawbaker Piatt Monticello. 

Paul  F.  Gbote .Pike Pittsfleld. 

William   A.    Whiteside Pope Golconda. 

Wm.   a.   Wall Pulaski Mound  Cit/. 

William  H.  Wbscott Putnam Hennepin. 

Wm.  M.  Schuwerk Randolph Chester. 

Stephen  C.  Lewis Richland Olney. 

RoBT.  W.  Olmsted, Rock    Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 
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James  M.  Rahn Tazewell Pekin. 

Monroe   C.    Crawford Union Jonesbora 

Lawrence   T.    Allen Vermilion Danville. 

Clinton  Abernathy,  Pro.  J.  .Vermilion Danville. 

MiLBURN  J.  White Wabash Mt.  CarmeL 

L.  E.  Murphy Warren Monmouth. 

W.  P.  Green Washington Nashville. 

Virgil  W.  Mills Wayne Fairfield. 

Julius  C.  Kern White Carmi. 

Wm.  a.  Blodobtt Whiteside Morrison. 

George   J.    Cowing Will Joliet 

John  B.  Fithian,  Pro.  J.... Will Joliet. 

W.    F.    Slater Williamson Marion. 

Louis   M.  Regkhow Winnebago Rockford. 

Arthur  C.  Fort Woodford ,  •  •  ..Bureka. 
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Anna  Piatt,  Plaintiff  in  Error,  t.  William  J.  WllliamB, 
Jr.,  Executor,  etc..  Defendant  in  Error. 

Gen.  No.  6,668. 

1.  ESxECTjTOBS  AND  ADMiNiSTKATOBs — citatiofi  is  propcT  ogaifut 
executor  claiming  money  as  gift.  Where  an  executor  clalmB  money 
as  a  gift  from  the  testator,  the  Probate  Ck>urt  has  jurisdiction  con- 
dusively  to  settle  the  rights  of  the  parties  in  interest,  by  the  ex- 
clusive method  of  citation,  under  the  Administration  Act,  sections 
81  and  82,  against  the  executor,  to  require  him  to  inventory 
the  money,  and  the  court  cannot  require  the  sum  to  be  inven- 
toried, and  then  appoint  an  administrator  pro  tern,  to  sue  the 
executor  in  an  action  at  law,  where  a  trial  by  Jury  may  be  had. 

2.  JuBT — no  right  to  jury  trial  on  citation  to  require  executor 
to  inventory  money.  A  citation  against  an  executor,  under  the 
Administration  Act,  sections  81  and  82,  to  require  him  to  inventory 
money,  which  he  claims  as  a  gift  from  the  testator,  does  not  de- 
prive the  parties  of  a  right  to  a  trial  by  jury. 

3.  Executors  and  administrators — charges  and  credits.  An  ex- 
ecator  of  his  father's  estate  had  contracted  to  erect  a  building  for 
his  f&ther,  received  a  payment  in  advance,  did  some  foundation 
work,  and  ceased  work  on  discovering  his  father  would  live  but  a 
short  time.  He  also  paid  out  money  as  an  executor.  Held,  that 
he  should  be  charged  with  the  advance  payment,  less  the  amount 
spent  on  the  foundation,  and  the  matter  of  the  credits  for  ex- 
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penditures  In  other  tranBactions  should  be  left  to  take  their  ordi- 
nary course  in  the  Probate  Court 

4.  EzEcuTOBS  AND  ADMiNisTRATOBs. — When  moncff  rcccived  &y 
son  from  father  is  a  loan.  On  a  hearing  on  a  citation  to  require 
an  executor  to  inyentory  money  he  claims  as  a  gift  from  his  father, 
an  instrument  in  evidence  recited  the  father  had  given  the  son  the 
money  in  consideration  of  certain  monthly  payments.  The  father 
was  very  old,  in  poor  health,  could  not  read  or  write,  and  there 
was  no  evidence  that  the  instrument  was  read  to  him,  or  that  he 
clearly  understood  its  purport,  and  the  attorney  who  prepared  the 
paper  did  not  see  the  father,  or  know  what  the  transaction  was. 
There  was  evidence  that  the  father  had  stated  he  had  given  his  son 
the  money,  but  the  witnesses  did  not  distinguish  clearly  the  mean- 
ing of  the  word  "give."  Brothers,  sisters,  and  relatives  of  the 
executor  testified  to  conversations  with  him  before  and  after  the 
father's  death  to  the  effect  that  he  admitted  the  money  was  a 
loan,  which  was  denied  by  the  executor.  Held,  the  money  was 
received  as  a  loan. 

5.  Witnesses — when  executor  incompetent  to  testify  in  proceed' 
ing  to  require  him  to  inventory  money  claimed  as  a  gift.  On  a 
hearing  on  a  citation  to  require  him  to  inventory  money  he  claims 
as  a  gift  from  the  testator,  the  executor  is  under  R.  S.  c.  51,  §  2, 
incompetent  to  testify  as  to  any  fact  occurring  in  the  lifetime  of 
the  testator,  except  as  to  conversations  or  transactions  testified 
to  by  the  opposite  party,  or  party  in  interest,  as  having  occurred 
between  them  and  himself. 

6.  WiTNEBSES — when  testimony  hy  parties  in  interest  makes  inr 
competent  witness  competent  to  testify.  Where  a  father,  leav- 
ing children,  dies  intestate  as  to  his  personalty,  and  his  will 
appoints  a  son  executor,  on  a  hearing  on  a  citation  to  require 
the  executor  to  Inventory  money  which  he  claims  as  a  gift 
from  his  father,  the  other  children,  testifying  to  conversations 
and  transactions  between  themselves  and  the  executor,  are  parties 
in  interest,  and  the  executor  is  competent  to  testify  as  to  such  con- 
versations and  transactions. 

7.  Witnesses — incompetency  of  hustand  m^ikes  wife  incompc' 
tent  to  testify  for  him.  Where  a  husband  is  incompetent  to  testify 
for  himself,  his  wife  is  also  incompetent  to  testify  for  him. 

Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Bdoab 
Bldbkdge,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  25,  1912.    Rehearing  denied  October  9,  1912. 

BuTTEBS  &  Abmstbonq,  for  plaintiff  in  error, 
Duncan,  Doyle  &  O'Conob,  for  defendant  in  error. 
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Mb.  Presiding  Justice  Dibell  delivered  the  opin- 
ion of  the  court. 

William  Williams  died  in  La  Salle  county  on  No- 
vember 24,  1906,  leaving  a  last  will,  which  gave  his 
real  estate  equally  to  his  four  children,  William  J. 
Williams,  Jr.,  James  Williams,  Anna  Piatt  and  Mary 
Monson,  and  which  did  not  dispose  of  his  personalty, 
which  personalty  therefore  became  intestate  estate  to 
be  shared  equally  by  said  four  children.  William  J. 
Williams,  Jr.,  became  the  executor  and  during  his  ad- 
ministration of  that  office  divided  $4,000  equally  among 
the  four  children,  including  himself.  Afterwards 
Mrs.  Piatt  filed  a  petition  in  said  estate  in  the  Probate 
Court  of  La  Salle  county,  in  which  she  alleged  that 
the  executor  had  received  a  large  sum  of  money  be- 
longing to  the  testator,  which  he  had  not  inventoried, 
and  that  the  executor  was  indebted  to  the  testator 
in  large  sums  which  he  had  failed  to  account  for.  A 
citation  was  issued,  and  there  was  a  hearing  and  an 
order  in  the  Probate  Court,  and  an  appeal  to  the  Cir- 
cuit Court,  where,  upon  a  hearing,  the  court  adjudged 
that  the  $2,500  was  a  gift  by  deceased  to  his  son,  Wil- 
liam, in  his  lifetime,  and  that  said  $2,500  was  no  part 
of  the  estate  of  the  deceased,  but  was  the  sole  prop- 
erty of  William  J.  Williams,  Jr.,  and  that  he  was  not 
required  to  inventory  the  same,  but  that  he  should 
charge  himself  with  $500  and  be  credited  for  moneys 
he  had  lawfully  expended  as  executor,  for  which  he 
had  not  been  credited.  This  is  a  writ  of  error  sued 
out  by  Mrs.  Piatt  to  review  the  order  of  the  Circuit 
Court. 

It  is  contended  that  the  court  had  no  jurisdiction 
to  conclusively  settle  the  rights  of  the  parties  in  this 
proceeding,  but  that  the  court  should  have  required 
the  executor  to  inventory  this  $2,500  and  then  appoint 
an  administrator  pro  tern,  to  sue  the  executor  in  an 
action  at  law  where  the  parties  could  have  a  trial  by 
jury.  We  consider  Day  v.  BuUen,  226  111.  72,  conclu- 
sive that  the  Probate  Court  had  no  power  to  appoint 
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and  administrator  pro  tern.,  but  that  the  rights  of  the 
estate  and  of  the  executor  could  be  determined  only 
by  means  of  a  citation  against  the  executor,  under  sec- 
tions 81  and  82  of  the  Administration  Act.  In  Martin 
V.  Martin,  170  111.  18,  and  in  Coffey  v.  Coffey,  179  lU. 
285,  the  rights  of  executors  in  large  amounts  of  prop- 
erty were  conclusively  determined  under  such  cita- 
tions. It  is  argued  that  thereby  the  parties  are  de- 
prived of  a  trial  by  jury.  The  executor  here  de- 
manded a  jury  in  the  .Circuit  Court  and  afterwards 
withdrew  that  demand.  Plaintiff  in  error  did  not  ask 
a  jury,  but,  in  fact,  there  is  no  right  to  a  jury  trial  in 
any  proceeding  under  said  sections  81  and  82,  as  held  in 
Martin  v.  Martin,  supra,  and  other  like  cases.  There 
can  be  no  recovery  at  law  in  this  case,  because,  under 
Day  v.  Bullen,  supra,  an  administrator  pro  tern,  cannot 
be  appointed  while  the  regular  executor  is  acting,  and 
therefore  the  only  suit  at  law  possible  would  be  Wil- 
liam J.  Williams,  Jr.,  Executor,  v.  William  J.  Williams, 
Jr.,  and  a  party  cannot  sue  himself  at  law,  and  under 
such  circumstances  an  equitable  proceeding  was  neces- 
sary, and  this  is  in  substances  an  equitable  proceeding. 
Defendant  in  error  is  a  building  contractor.  He 
made  a  contract  with  his  father  to  erect  a  certain 
building  for  $1,200,  and  received  $500  in  advance  upon 
it  and  did  work  upon  the  foundation,  amounting  in 
value  to  $15  or  $20  and  then  it  was  discovered  that  the 
father  would  live  but  a  very  short  time  and  defend- 
ant in  error  ceased  work  under  the  contract.  The  Cir- 
cuit Court  charged  him  with  the  whole  $500,  but  di- 
rected that  he  be  allowed  credits  against  that  sum  for 
any  money  which  he  might  have  paid  out  as  an  ex- 
ecutor and  with  which  he  had  not  been  credited.  We 
are  of  opinion  that  he  should  be  allowed  $15  for  what 
he  spent  upon  the  foundation,  or,  in  other  words  that 
he  should  be  charged  with  $485,  and  the  matter  of 
any  credits  growing  out  of  any  other  transaction 
should  be  left  to  take  their  ordinary  course  in  the 


Second  District — ^Aprh.,  1912. 


Piatt  V.  Williams,  175  111.  App.  1. 


Probate  Court,  There  is  some  evidence  that  a  house 
built  by  deceased  stands  upon  land  owned  by  the  ex- 
ecutor, and  it  is  urged  that  he  should  charge  the  value 
of  that  house  against  himself  as  executor.  There  is, 
however,  other  evidence  tending  to  show  that  the  title 
to  that  lot  is  in  another  person,  not  a  party  to  this 
suit.  We  conclude  that  the  evidence  on  that  subject 
is  insufficient  to  justify  an  order  against  the  executor. 
Defendant  in  error  was  erecting  a  building  in  Feb- 
ruary or  March,  1906.  It  blew  or  fell  down,  entail- 
ing much  loss  upon  defendant  in  error.  His  father 
caused  $2,500  to  be  paid  to  him  to  enable  him  to  re- 
build that  house.  The  main  question  is  whether  that 
was  a  gift  by  the  father  to  the  son  or  a  loan  of  money. 
Defendant  in  error  and  his  wife  testified  upon  the 
subject  in  the  Circuit  Court.  We  are  of  opinion  that, 
under  section  2,  of  chapter  51  of  the  Revised  Stat- 
utes, defendant  in  error  was  not  competent  to  testify 
in  this  proceeding  as  to  any  fact  occurring  in  the  life- 
time of  his  father,  except  as  to  conversations  or  trans- 
actions testified  to  by  the  opposite  party  or  party  in 
interest  as  having  occurred  between  them  and  de- 
fendant in  error.  The  term  ** party  in  interest"  here 
should  include  not  only  Mrs.  Piatt,  but  her  brother 
James,  and  her  sister,  Mrs.  Monson.  Where  the  hus- 
band is  incompetent  to  testify  for  himself,  his  wife  is 
also  incompetent  to  testify  for  him.  Treleaven  v. 
Kxon,  119  HI.  548;  Bevelot  v.  Lestrade,  153  111.  625; 
Wickes  V.  Walden,  228  111.  56,  73.  We  therefore  ex- 
clude from  our  consideration  the  evidence  of  defend- 
ant in  error  that  his  father  gave  him  this  money,  and 
the  evidence  of  his  wife  concerning  the  signing  of  the 
paper.  Defendant  in  error  went  to  a  lawyer  and 
caused  a  paper  to  be  prepared  and  that  paper  bears 
the  signatures  of  defendant  in  error  and  his  wife. 
There  is  evidence  that  two  crosses  were  also  placed 
upon  it,  and  that  the  testator,  who  could  not  read 
or  write,  said  that  that  was  the  way  he  wrote  his 
name,  but  no  crosses  are  upon  said  instrument  as  set 
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out  in  this  record.  The  body  of  the  writing  was  as 
follows : 

**This  agreement  made  and  entered  into  this  first 
day  of  March,  A.  D.  1906,  between  William  Williams, 
party  of  the  first  part,  and  William  J.  Williams,  party 
of  the  second  part,  Witnesseth  that  the  party  of  the 
first  part  has  this  day  given  to  the  party  of  the  sec- 
ond part,  $2,500  the  receipt  of  which  is  hereby  ac- 
knowledged and  the  party  of  the  second  part  in  con- 
sideration of  the  foregoing  consideration  entered  into 
on  the  part  of  the  party  of  the  first  part  hereby  agrees 
to  pay  to  the  party  of  the  first  part  the  sum  of  $12 
per  month  during  his  life  and  in  the  event  of  his 
death  to  give  the  sum  of  $12  per  month  to  Jane  Jones 
during  her  life  time/' 

It  will  be  observed  that  the  language  of  this 
paper  is  that  the  testator  had  ** given''  his  son 
$2,500.  Defendant  in  error  called  a  number  of  wit- 
nesses who  testified  that  about  that  time  the  testator 
said  in  their  hearing  that  people  thought  his  son  was 
broke  because  this  building  had  fallen  down,  but  that 
he  had  given  him  $2,500  with  which  to  rebuild  it  and 
would  give  him  more  if  necessary,  or  words  to  that 
effect.  That  these  witnesses  did  not  distinguish 
clearly  the  meaning  of  the  word  *^give"  is  shown  by 
the  fact  that  one  witness,  after  testifying  'that  testa- 
tor said  he  had  given  his  son  $2,500,  when  asked  to 
repeat  the  conversation,  testified  that  the  testator 
said  he  had  let  his  son  have  $2,500  and  afterwards 
again  said  that  the  testator  said  he  had  given  him 
$2,500.  Defendant  in  error  called  a  real  estate  agent 
and  examined  him  with  reference  to  a  conversation 
he  had  with  testator,  and  this  witness  testified  that 
the  testator  told  him  that  his  son,  William,  had  had 
bad  luck,  that  the  wind  had  blown  down  a  building 
and  he  needed  some  money,  and  he  had  let  his  son 
have  $2,500,  and  his  son  had  agreed  to  pay  the  testa- 
tor interest  at  $12  per  month  for  the  use  of  that 
money  and  at  his  death  to  pay  $12  per  month  to  Mrs. 
Jones,  an  old  lady  who  had  been  the  testator's  house- 
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keeper  for  33  years.  Plaintiff  in  error  produced  the 
three  children  and  their  husbands  and  wives,  and  other 
relatives,  who  testified  to  an  interview  with  defend- 
ant in  error  in  his  father's  bedroom  and  sitting  room 
when  his  father  was  very  ill,  about  20  days  before 
he  died,  in  whidi  the  other  children,  who  had  learned 
that  William  had  received  $2,500  from  his  father,  were 
urging  that  a  new  will  should  be  made  by  their  father, 
obviously  to  rectify  this  apparent  inequality  and  that 
defendant  in  error  assured  them  that  no  new  will 
was  necessary,  that  he  had  received  his  share  and 
more  too  and  would  have  some  to  pay  back,  and  that 
there  would  probably  be  about  $2,200  or  $2,300  for 
each  child,  in  which  case  he  would  have  to  pay  back 
$200  or  $300  which  he  had  received  more  than  his 
share.  Some  of  these  witnesses  testify  to  one  or  more 
interviews  after  their  father's  death,  wherein  defend- 
ant in  error  repeated  the  same  statement.  Defendant 
in  error  was  a  competent  witness  as  to  these  conver- 
sations and  he  denied  that  he  had  ever  made  any 
such  statements.  There  was  a  very  clear  preponder- 
ance of  the  evidence  against  him  on  that  subject  and 
we  are  required  by  the  state  of  the  record  to  believe 
that  he  did  say  that  his  father  had  loaned  this  money 
to  hini,  that  he  was  paying  his  father  interest  on  it 
at  the  rate  of  $12  per  month,  and  that  it  was  more 
than  his  share  of  the  estate  apd  that  the  excess  would 
be  paid  back  to  the  estate. 

The  testator  was  very  old  when  this  transaction  oc- 
curred and  had  been  in  poor  health  for  about  a  year 
and  a  half  and  could  not  read  or  write.  Defendant 
in  error  had  the  paper  prepared  by  an  attorney  with- 
out the  attorney  seeing  the  testator  or  knowing  from 
him  what  the  transaction  was.  There  is  no  proof  that 
the  writing  was  read  to  the  testator  at  or  before  the 
time  when  it  was  delivered  to  him,  or  that  he  realized 
any  more  of  its  contents  than  that  he  had  let  his  son 
have  $2,500  and  his  son  was  to  pay  him  $12  a  month 
interest  thereon  and  thereafter  $12  per  month  inter- 
est to  Mrs.  Jones,  the  housekeeper,  while  she  lived, 
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if  she  survived  the  testator.  In  this  state  of  the 
proof  we  conclude  that  the  statements  by  defendant 
in  error  to  the  other  members  of  the  family  must  be 
regarded  as  establishing  as  against  him  that  the  real 
transaction  was  a  loan  of  money,  and  that  therefore 
he  should  be  required  to  inventory  it,  subject  to  the 
rights  of  Mrs.  Jones  to  be  paid  $12  per  month  during 
her  life,  since  the  death  of  the  testator.  The  proof 
seems  to  show  that  defendant  in  error  paid  $12  per 
month  to  the  testator  during  the  rest  of  his  life  and 
has  undertaken  to  give  Mrs.  Jones  something  as  a 
substitute  therefor  since  the  testator's  death. 

The  order  of  the  Circuit  Court  is  therefore  re- 
versed and  the  cause  is  remanded  with  directions  to 
dismiss  the  petition  as  to  the  house  without  prejudice ; 
to  require  the  executor  to  inventory  and  charge  him- 
self with  $485,  money  received  upon  the  unperformed 
contract,  as  of  the  date  of  his  father's  death;  and  to 
require  the  executor  to  inventory  and  charge  himself 
with  $2,500,  subject  to  such  rights  as  Mrs.  Jones  may 
have  to  receive  $12  per  month  therefrom  during  the 
rest  of  her  life  after  the  death  of  the  testator,  unless 
it  shall  be  shown  that  her  rights  have  been  satisfied 
or  discharged,  and  to  direct  that  the  executor  be  re- 
moved from  that  oflSce  if  he  does  not  obey  said  order 
within  thirty  days  after  the  same  is  entered.  A  cer- 
tified copy  of  that  order  should  be  transmitted  to  the 
Probate  Court  for  enforcement  there. 

Reversed  and  remanded  with  directions. 
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B.  F.  Zinser^  Appellee,  y.  The  Sanitary  Distriet  of 

Chicago,  Appellant. 

1.  Appeals  and  ebbobs — when  exceptions  necessary.  Where  an 
action  for  damages  against  a  sanitary  district  was  tried,  and  Judg- 
ment rendered  prior  to  the  act  going  into  force  July  1,  1911,  dis- 
pensing with  the  necessity  for  an  exception,  matters  not  excepted 
to  are  not  open  to  consideration. 

2.  Appeals  and  ebbobs — jurisdiction  of  Appellate  Court  to  re- 
view case  involving  freehold.  One  who  has  appealed  to  the  Appel- 
late Court,  assigned  and  argued  errors  on  numerous  points,  and 
nowhere  contended  that  the  court  was  without  Jurisdiction  to 
review  a  case  inyolving  a  freehold,  cannot,  for  the  first  time  on  a 
petition  for  a  rehearing,  question  the  jurisdiction  of  the  court 

3.  Appeals  and  ebbobs — fictitious  plea  involving  a  freehold. 
Where  an  issue  of  fact  is  joined  on  a  plea  involving  a  freehold, 
and  defendant  does  not  offer  any  evidence  to  support  it,  and  does 
not  claim,  on  appeal,  that  there  was  any  supporting  evidence,  and 
does  not  assign  any  error  which  raises  any  question  under  the 
plea,  the  defense  under  the  plea  is  a  fictitious  defense,  and  the 
Appellate  Court  Is  not  deprived  of  jurisdiction  by  the  fact  that 
the  fictitious  plea  was  filed. 

4.  Appeals  and  ebbobs — invited  error.  Where  it  appears  that 
counsel  were  willing  to  lead  the  trial  judge  into  a  course  of  ques- 
tions and  remarks,  upon  which  an  assignment  of  error  might  be 
based,  error  in  such  questions  and  remarks  will  not  reverse,  if  it 
appears  that  the  judgment  is  substantially  just. 

5.  Appeals  and  ebbobs — when  exclusion  of  map  is  cured.  The 
exclusion  from  evidence,  of  a  map  of  a  farm  having  the  words, 
"corn,"  "marsh,"  "woods,"  and  the  like,  written  thereon,  as  being 
written  statements  of  disputed  facts,  Is  not  harmful  where  an- 
other map  is  admitted,  containing  substantially  the  same  things, 
except  that  instead  of  the  words  designating  the  crop,  the  word 
"cultivated"  was  used. 

6.  Appeals  and  ebbobs — changes  in  hill  of  exceptions.  Where  an 
appellant  files  a  brief  and  an  abstract,  upon  the  assumption  that  a 
bill  of  exceptions  would  be  signed  exactly  as  prepared,  and  when 
it  is  finally  settled  and  signed  it  does  not  contain  many  things 
contained  in  the  abstract  and  in  the  brief,  the  Appellate  Court 
has  no  power  to  make  an  order  requiring  the  trial  Judge  to  make 
changes  in  the  bill  of  exceptions. 

7.  Appeals  and  ebbobs — when  brief  criticising  trial  judge  may 
not  he  stricken,  A  brief  of  a  party  claiming  to  have  been  wronged 
by  the  demeanor  and  language  of  the  trial  judge  and  seriously 
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criticising  the  Judge,  will  not  be  stricken  from  the  files,  as  not 
being  respectful  to  such  judge. 

8.  Sanitaby  districts — validity  of  title  of  otoner  of  overflowed 
land  may  not  he  questioned.  It  is  not  the  Intention  of  the  Sanitary 
District  Act,  section  19,  that  a  district  shall  be  permitted  to  ques- 
tion the  strength  and  validity  of  the  title  of  those  who  are  injured 
by  an  overflow  of  water,  produced  by  the  waters  of  a  district  chan- 
nel. 

9.  Banitabt  DisimcTS — defective  title  of  owner  of  overflowed 
lands  will  not  prevent  recovery.  Where  plaintiff  Is  injured  by  the 
overflowing  of  waters  upon  lands  which  he  holds  by  a  convey- 
ance and  which  he  possesses,  he  cannot  be  defeated  of  a  recovery 
against  a  sanitary  district  by  pleas  and  proof  that  his  title  Is  not 
perfect,  and  that  there  are  outstanding  Interests  which  he  has  not 
acquired. 

10.  Sanitast  distbicts — an  damages  may  he  recovered  where 
title  to  overflowed  land  is  perfected  after  part  of  damage.  Where 
a  person  obtains  a  deed  and  a  bond,  for  a  conveyance  from  a 
widow  for  land  belonging  to  her  minor  children  who  execute  a 
deed,  when  they  become  of  age,  and  the  main  damage  from  over- 
flows caused  by  a  sanitary  district  occurs  after  the  ratification 
deeds  of  the  minors,  the  owner,  having  been  in  possession  and  pay- 
ing taxes,  may  recover  for  all  the  damages. 

11.  Depositions — may  he  suppressed  for  laches.  Where  after 
a  cause  has  been  at  issue  for  five  and  one-half  years,  a  party  on 
ascertaining  that  an  aged  nonresident  witness  will  attend  the 
trial,  if  physically  able,  has  the  trial  set  for  certain  day  and 
gives  notice  to  take  a  deposition  of  the  witness  in  another  state 
on  oral  Interrogatories  on  the  same  day,  a  deposition  so  taken 
in  the  absence  of  the  adverse  party  and  not  returned  until  the 
trial  has  been  in  progress  for  three  weeks,  is  properly  quashed. 

12.  Depositions — when  notice  is  insufficient.  Where  under  the 
statute  ten  days'  notice  is  required,  a  notice  mailed  to  an  attor- 
ney on  the  tenth  day  before  the  suing  out  of  the  dedimv>s,  so 
late  in  the  afternoon  that  in  the  regular  course  of  mail  It  did  not 
reach  him  until  the  ninth  day,  is  not  sufficient  and  the  deposition 
was  properly  suppressed. 

13.  Continuance— purpose  of  taking  depositions.  Where  a  cause 
has  been  at  Issue  for  five  and  one-half  years,  and  a  party  having 
ascertained  that  an  aged  nonresident  witness  will  attend,  if  phys- 
ically able,  has  the  trial  set  for  a  certain  day  and  gives  notice 
to  take  on  the  same  day  a  deposition  of  the  witness  on  oral  in- 
terrogatories, the  delay  will  preclude  continuing  or  postponing 
tLe  cause  until  the  deposition  can  be  taken.  . 

14.  Sanitabt  mstmcts— plea  denying  plaintiffs  ownership  of 
overflowed  land  is  demurrable.  In  a  suit  for  damages  to  land  over- 
flowed by  water  flowing  into  a  river  from  a  channel  of  a  sanitary 
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district,  a  plea  denying  ownership  in  the  plaintiff,  amounts  to  the 
general  issue,  and  is  demurrable. 

15.  Sanita&t  districts — when  plea  in  suit  ty  landowner  for 
overfiouHng  U  double.  Where  a  land  owner  sues  a  sanitary  dis- 
trict for  damage  from  an  oyerflow  produced  by  the  waters  of  a 
district  channel,  a  plea  which  avers  that  the  channel  was  built 
and  op«ied  by  lawful  authority,  and  is  a  lawful  permanent  im- 
provement, and  further,  that  when  the  channel  was  opened,  the 
plaintiff  was  not  the  owner  in  fee  simple  of  the  realty  described 
in  the  declaration,  is  double,  and  is  subject  to  a  special  demurrer. 

16.  Sanitaby  distbict — when  plea  in  suit  by  landowner  for 
overflowing  is  a  departure.  Where  a  declaration  avers  that  a  plain- 
tiff, suing  a  sanitary  district  for  damage  from  an  overflow,  was 
the  owner  and  was  in  possession*  of  the  lands,  and  does  not  aver 
that  he  was  owner  in  fee  simple,  a  plea  asserting  that  he  was  not 
the  owner  in  fee  simple  is  a  departure  from  the  declaration  and 
does  not  state  a  defense. 

17.  BviDENC»— fteipftt  of  water  in  river,  A  diagram  showing 
the  rise  and  fall  of  a  river  at  a  certain  point  for  twenty-five 
years,  based  on  records  of  gauge-readings  taken  at  points  equi- 
distant from  the  point  in  question,  is  based  on  speculative  evi- 
dence, where  the  witness  who  prepared  the  diagram,  undertook  to 
determine  what  the  head  of  the  water  would  be  at  the  point  in 
question,  by  the  head  of  the  water  at  the  equi-distant  points,  and  by 
determining  the  slope  of  the  river,  and  how  much  of  the  slope 
was  above,  and  how  much  below  the  point,  it  being  conceded  that 
the  slope  of  the  river  differed  as  the  quantity  of  water  differed. 

18.  Evidence — when  atatementa  on  map  render  it  inadmissible. 
The  words,  "com,"  "marsh,"  "woods,"  and  the  like,  on  various 
parts  of  a  map  of  the  land  of  an  owner  suing  a  sanitary  district 
for  damages  from  an  overflow  of  water,  make  it  incompetent  as 
containing  statements  which  may  be  taken  by  the  jury  as  proofs 
of  disputed  facts. 

19.  BviDENCB — when  foundation  for  admission  of  map  inad- 
equate. In  an  action  for  damages  for  an  overflow  from  a  river, 
caused  by  a  sanitary  district,  a  sufficient  foundation  for  the  admis- 
sion of  maps,  plats  and  diagrams  showing  the  amount  of  rainfall 
over  a  valley  tributary  to  the  river,  is  not  laid  where  the  docu- 
ments are  partially  based  upon  records  of  rainfall  kept  at  various 
stations,  and  also  based  upon  the  absence  of  any  records,  and  upon 
the  assumption  of  what  the  rainfall  must  have  been  at  the  various 

other  places. 

20.  Sahitaby  districts — evidence  of  purchase  price  of  lands 
overflowed  is  inadmissible  when  improvement  has  been  made.  In 
an  action  for  injury  to  land  by  an  overflow  produced  by  the  waters 
of  a  sanitary  district  channel,  evidence  as  to  what  the  owner  paid 
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for  the  land  is  inadmissible,  when  he  has  put  in  six  miles  of  tile 
and  ditches  at  a  great  expense,  whereby  the  land  has  been  greatly 
improved,  and  larger  crops  may  be  raised. 

21.  EviDENCB — iohen  old  records  of  height  of  toater  in  river  may 
he  excluded.  Where  records  of  gauge-readings  showing  the  height 
of  water  in  a  riyer,  each  day  from  1867  to  1910,  are  offered  in  evi- 
dence by  a  sanitary  district  sued  for  causing  an  overflow,  the 
records  prior  to  twenty-five  years  back  may  be  excluded,  since  it  is 
improbable  that  there  are  witnesses  who  could  testify  to  the  cor- 
rectness of  the  earlier  records,  and  where  also  in  the  latter  twenty- 
five  years,  the  tile  drain  system  has  greatly  changed  the  flow  in 
rivers. 

22.  Evidence — on  general  offer  of  competent  and  incompetent 
evidence  the  whole  may  he  excluded.  Where  a  diagram  showing  the 
rise  and  fall  of  a  river  over  a  long  period  of  years,  and  based  on 
the  records  of  gauge-readings  for  the  entire  period  is  offered  in 
evidence,  but  the  earlier  records  on  which  it  is  based  have  been 
excluded  by  the  court,  it  is  incompetent  evidence  as  to  the  period 
covered  by  the  excluded  records,  and  it  being  a  general  offer  of 
competent  and  incompetent  testimony,  it  may  be  excluded  as  a 
whole. 

23.  Evidence — when  photograph  of  flood  conditions  on  other  rivers 
inadmissible.  In  an  action  for  damages  from  the  overflow  of  a 
river,  caused  by  a  sanitary  district,  photographs  taken  at  various 
places  on  other  rivers  contributory  thereto  are  not  admissible, 
where  there  is  no  evidence  of  how  long  the  flood  conditions  had 
existed  before  or  after  the  photographs,  or  of  the  depth  of  the 
streams. 

24.  Evidence — when  diagrams  based  on  oral  testimony  are  in- 
admissible.  In  an  action  for  damages  to  a  farm,  from  the  over- 
flowing of  a  river,  caused  by  a  sanitary  district,  diagrams  showing 
the  rise  and  fall  of  such  river  for  years,  based  upon  the  conclusions 
of  a  witness,  drawn  from  records  of  gauge-readings,  and  diagrams 
showing  the  depth  and  character  of  the  farm  soil,  based  upon 
the  testimony  of  a  witness  who  dug  test  holes,  are  inadmissible; 
being  an  attempt  to  incorporate  oral  testimony  into  written  form, 
which  under  the  Practice  Act,  section  76,  the  jury  could  take  to 
their  room;  and  it  is  immaterial  that  no  request  was  made  that 
the  papers  should  be  sent  to  the  jury  room. 

25.  E3VIDENCE — judicial  notice.  Where  land  bought  in  1894  is 
damaged  by  ah  overflow  of  water,  caused  by  a  sanitary  district 
in  1900,  judicial  notice  will  be  taken  that  there  was  a  large  rise 
in  the  value  of  real  estate  generally,  throughout  Illinois,  after  the 
land  was  bought. 

26.  Damages — measure  of  damages  where  land  overflowed.  Where 
land  is  overflowed  by  water  produced  by  a  sanitary  district  chan- 
nel, and  at  the  time  the  channel  was  opened  no  water  had  reached 
the  land,  the  measure  of  damages  is  not  the  depreciation  in  the 
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ralue  of  the  land  Just  after  the  channel  was  opened,  but  the  que» 
tion  is,  how  much  has  the  fair  cash  market  value  of  the  land, 
as  it  was  prior  to  the  opening  of  the  channel,  been  depreciated  by 
the  opening  and  operating  of  the  channel. 

27.  Damages — when  for  damage  hy  overflowing  not  excessive. 
Where  by  the  overflow  of  farm  land  by  a  sanitary  district,  its  pro- 
ductivity of  com  was  reduced  from  eighty  bushels  per  acre  to 
almost  nothing,  a  verdict  for  $15,000,  a  trifle  over  $34  an  acre, 
was  not  excessive. 

28.  Damages — elements  of  damage  on  perm>anent  injury  by  over- 
flow of  water.  In  an  action  for  damages  for  the  permanent  injury 
to  land  overflowed  by  water,  the  jury  have  a  right  to  consider 
what  the  subsequent  result,  in  fact,  has  been. 

Appeal  f^m  the  Circuit  Court  of  Woodford  county;  the  Hon. 
G.  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1911.  Affirmed.  Opinion  filed  June  7,  1912.  Rehearing 
denied  June  27,  1912.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Fbank  J.  QxjiNN,  for  appellant ;  John  C.  Williams, 
B.  M.  Chiperfibld  and  Walter  E.  Beebe,  of  counsel. 

Babnbs  &  Magoon,  for  appellee;  Thomas  Kennedy, 
of  counsel. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

B.  F.  Zinser  sued  the  Sanitary  District  of  Chicago 
to  recover  damages  for  injuries  which  he  alleged  were 
caused  to  440  acres  of  his  farm  in  the  Illinois  river 
bottom  across  the  river  from  Chillicothe  and  a  couple 
of  miles  below.  His  declaration  alleged  permanent 
injuries  to  the  land  by  the  overflow  of  said  land  by 
waters  flowing  into  the  Illinois  river  through  the  chan- 
nel of  the  Sanitary  District.  Numerous  pleas  were 
filed  and  issues  were  joined  thereon  except  one  plea 
and  upon  a  jury  trial  Zinser  had  a  verdict  of 
$15,000.  A  motion  by  the  Sanitary  District  for  a  new 
trial  was  denied  and  judgment  was  entered  on  the 
verdict  and  the  Sanitary  District  prosecutes  this  ap- 
peal  therefrom. 
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Appellant  filed  a  plea  denying  ownership  in  appel- 
lee and  a  demurrer  was  sustained  thereto.  The  plea 
amounted  only  to  the  general  issue  and  the  demurrer 
was  properly  sustained. 

When  the  time  arrived  for  filing  a  complete  record 
and  abstracts  and  briefs  by  appellant  a  bill  of  excep- 
tions had  not  been  signed.  Appellant  was  granted  by 
this  court  an  extension  of  the  time  in  which  to  file  a 
complete  record,  and  the  abstracts  and  brief  s.  As  the 
time  approached  the  bill  of  exceptions  had  not  yet 
been  settled  nor  signed  though  a  copy  thereof  had 
been  placed  in  the  hands  of  the  trial  judge.  Instead 
of  applying  to  this  court,  or  to  the  judges  thereof  in 
vacation  and  obtaining,  as  appellant  might  have  done, 
a  further  extension  to  a  suitable  period  beyond  the 
time  when  the  bill  of  exceptions  should  be  settled  and 
signed  appellant  made  an  abstract  of  a  copy  which 
it  had  of  that  which  it  had  tendered  as  a  bill  of  ex- 
ceptions and  prepared  briefs  upon  the  assumption 
that  the  bill  of  exceptions  would  be  signed  exactly  as 
prepared.  In  fact  some  90  objections  were  made  by 
appellee  to  matters  in  the  bill  of  exceptions  and  when 
it  was  finally  settled  and  signed  many  things  con- 
tained in  the  printed  abstract  and  in  the  briefs  of 
appellant  were  not  contained  in  the  bill  of  exceptions. 
If  anything  was  omitted  from  the  bill  of  exceptions 
which  appellant  had  a  right  to  have  inserted  or  if 
anything  was  inserted  which  appellant  had  a  right 
to  have  omitted  the  law  furnished  appellant  a  legal 
remedy  which  appellant  did  not  pursue.  Instead,  ap- 
pellant sought  to  have  an  order  entered  in  this  cause 
requiring  the  trial  judge  to  make  various  changes  in 
the  bill  of  exceptions.  We  had  no  power  to  make  any 
such  order  in  this  case  and  that  application  was  de- 
nied. The  course  pursued  leaves  in  the  abstract  and 
in  the  argument  of  appellant  numerous  matters  not 
supported  by  the  bill  of  exceptions.  Appellant  has 
very  seriously  criticised  the  trial  judge,  and  appel- 
lee has  sought  to  have  appellant's  briefs  stricken  from 
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the  record,  because,  as  appellee  claims,  it  is  not  re- 
spectful to  the  trial  judge.  We  have  not  granted  the 
motion  to  strike  such  briefs  from  the  files  because  we 
conceived  that  if  appellant  had  been  wronged  by  the 
demeanor  and  language  of  the  trial  judge  it  had  a 
right  to  have  the  matter  investigated.  Upon  a  con- 
sideration now  of  the  things  complained  of  we  find 
that  a  considerable  portion  of  them  are  not  in  the  bill 
of  exceptions.  The  trial  judge  is  the  sole  arbiter  of 
what  actually  occurred  at  the  trial  and  of  what  shall 
go  into  the  bill  of  exceptions  and  appellant  not  having 
sought  any  legal  method  of  correcting  the  same  the 
bill  of  exceptions  as  signed  must  be  taken  by  us  as 
true  and  correct.  That  therefore  eliminates  one  por- 
tion of  the  matter  complained  of.  As  to  another  por- 
tion of  the  matters  complained  of  no  exception  is 
preserved  in  the  bill  of  exceptions.  This  cause  was 
tried  and  judgment  rendered  prior  to  the  act  going 
into  force  July  1,  1911,  dispensing  with  the  necessity 
for  an  exception,  and  the  case  is  no  doubt  governed 
by  the  statute  as  it  was  before  that  date.  The  mat- 
ters not  excepted  to  are  therefore  not  open  to  con- 
sideration. In  another  portion  of  the  matters  ex- 
cepted to  the  trial  court  was  within  its  rights  in  ques- 
tions propounded  and  matters  said  in  ruling.  In  still 
another  portion  the  things  said  and  questions  put  can- 
not be  fairly  said  to  have  been  injurious  to  appel- 
lant. As  to  the  remaining  things  of  which  complaint 
is  made  it  is  difficult  to  say  where  the  real  responsi- 
bility rests.  There  are  things  in  the  bill  of  exceptions 
which  tend  to  show  that  some  of  counsel  for  appel- 
lant were  willing  to  lead  the  trial  judge  into  a  course 
of  questions  and  remarks  upon  which  appellant  might 
base  an  assignment  of  error.  And  we  conclude  upon 
an  investigation  of  all  these  matters  and  in  view  of 
the  conduct  of  counsel  that  we  ought  not  to  reverse 
this  judgment  on  the  ground  of  any  questions  put  or 
words  uttered  by  the  trial  judge,  if  it  shall  appear  that 
the  judgment  is  substantially  just. 
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On  the  day  set  for  trial  appellant  had  given  notice 
to  take  a  deposition  at  Bellwood,  Nebraska,  on  oral 
interrogatories.  Appellee  and  his  counsel  attended 
the  trial  and  did  not  attend  the  taking  of  said  deposi- 
tion. The  trial  began  on  September  6,  and  on  the  same 
day  appellant  caused  an  attorney  to  appear  at  Bell- 
wood  and  take  said  deposition.  The  deposition  was 
not  filed  until  September  29,  and  on  that  day  appel- 
lee moved  to  quash  it  and  that  motion  was  granted. 
Appellant  contends  that  the  court  should  have  post- 
poned or  continued  the  cause  till  said  deposition  could 
have  been  taken  and  that  it  should  have  had  the 
benefit  of  said  deposition  on  the  trial  and  that  the 
deposition  should  not  have  been  quashied. 

This  suit  was  begun  on  January  6,  and  service  had 
on  January  7,  1905,  more  than  five  and  one-half  years 
before  the  trial.  Issues  were  joined  in  the  case  years 
before  the  trial.  The  witness  at  Bellwood  was  an  old 
man  and  no  reason  is  shown  why  his  existence  and 
desirability  as  a  witness  should  not  have  been  known 
to  appellant  years  before;  he  being  a  former  owner 
of  part  of  the  land  in  question.  Early  in  the  summer 
of  1910  and  after  the  case  had  been  specially  set  for 
the  first  day  of  the  September  term,  1910,  by  the  ex- 
press procurement  of  appellant  as  shown  by  the  bill 
of  exceptions,  appellant's  attorney  ascertained  that 
this  witness  would  come  to  the  trial  if  he  was  phys- 
ically able.  We  are  of  opinion  that  appellant  could 
not  wait  more  than  five  and  one-half  years  and  fail  to 
take  the  deposition  of  an  old  man,  whose  health 
might  at  any  moment  fail  and  who  could  not  be  com- 
pelled to  attend,  and  then  disarrange  this  important 
trial  and  postpone  the  day  of  the  trial  by  giving  notice 
to  take  this  deposition  in  Nebraska  on  the  very  day 
set  for  the  trial.  Appellee  was  not  required  to  aban- 
don the  trial  nor  to  employ  so  large  a  force  of  attor- 
neys that  one  could  try  the  case  while  another  was  tak- 
ing this  deposition.  Moreover  appellant  did  not  give 
the  notice  required  by  law  of  the  suing  out  of  the 
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deposition.  Ten  days'  notice  was  required  and  on 
the  tenth  day  before  the  suing  out  of  the  dedimus  ap- 
pellant mailed  a  notice  to  appellee's  attorneys  so  late 
in  the  afternoon  that  in  the  regular  course  of  mail 
it  did  not  reach  them  until  the  ninth  day.  Due  notice 
not  having  been  given  the  deposition  was  properly 
suppressed  and  for  laches  in  not  taking  the  deposition 
long  before  the  court  properly  refused  to  delay  the 
trial. 

It  is  argued  by  appellant  that  appellee's  cause  of 
action  for  permaaent  injury  to  his  land  arose  on  Jan- 
nary  17,  1900,  the  day  when  the  water  of  the  Sanitary 
District  was  turned  into  the  Sanitary  District  chan- 
nel at  Chicago  and  that  appellee  did  not  on  that  day 
own  the  entire  interest  in  all  of  these  lands  and  that 
therefore  he  should  not  have  been  permitted  to  re- 
cover for  all  the  damages. 

Appellee  bought  a  part  of  these  lands  in  1892  and  a 
part  in  1894.  A  part  of  that  bought  in  1894  was  owned 
by  two  minors.  Appellee  bought  and  paid  for  the 
land  and  obtained  a  deed  therefor  and  a  bond  by  the 
widow,  Mrs.  Meister,  agreeing  to  procure  a  convey- 
ance by  her  two  minor  children  when  they  arrived  at 
age.  Appellee  then  took  possession  thereof  and  con- 
tinuously thereafter  occupied  and  farmed  the  entire 
land.  One  minor  became  of  age  in  1899  and  then  ex- 
ecuted a  deed  to  appellee  and  the  other  minor,  Mary 
Meister,  came  of  age  in  1901  and  in  1902  executed  a 
deed  to  appellee.  But  a  comparatively  small  amount 
of  water  was  turned  into  the  Sanitary  District  chan- 
nel during  the  first  two  or  three  years  and  the  main 
damage  was  inflicted  after  Mary  Meister  made  the 
deed.  We  are  of  opinion  that  appellee  having  a  deed 
for  the  land  and  having  a  contract  for  the  convey- 
ance of  the  Mary  Meister  interest  to  him  and  being 
in  possession  of  all  of  the  land  and  paying  taxes 
thereon  had  a  right  to  institute  this  suit  as  to  all  of 
the  land;  and  that  Mary  Meister  having  ratified  the 
contract  made  in  her  behalf  and  conveyed  the  land  to 
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liim  in  1902,  no  legal  obstacle  is  shown  to  the  main- 
tenance of  this  suit  by  appellee  and  his  recovery  of  all 
the  damages. 

Appellant  argues  that  the  court  erred  in  not  per- 
mitting it  to  prove  what  Zinser  paid  for  this  land  in 
1892  and  1894 ;  and  then  elsewhere  it  argues  that  it  has 
proved  how  much  he  paid  and  thereon  based  an  ar- 
gument that  the  present  verdict  is  excessive.  The 
record  is  so  voluminous  that  we  have  not  been  able  to 
ascertain  how  appellant  got  the  price  paid  into  the 
record.  But  we  are  of  opinion  under  the  facts  of  this 
case  that  it  was  not  proper  to  compel  appellee  to  state 
what  he  paid  for  the  land.  After  he  bought  it  he  put 
in  over  four  miles  of  tile  and  dug  a  deep  ditch,  about 
two  miles  of  which  was  in  the  land  here  involved,  to 
receive  the  discharge  from  the  tile  and  expended  in 
that  manner  $2,465,  besides  the  cost  of  hauling  the 
tile  and  filling  in  the  ditches.  The  proof  shows  that 
within  two  years  after  this  tiling  was  done  the  land 
was  greatly  improved  and  that  appellee  thereafter 
raised  80  bushels  of  com  per  acre.  We  think  the 
court  may  also  take  judicial  notice  that  there  was  a 
large  rise  in  the  value  of  real  estate  generally  through- 
out the  state  of  Illinois  after  appellee  bought  this  land. 
We  therefore  conclude  that  the  court  did  not  err  in 
refusing  to  permit  him  on  cross-examination  to  be 
asked  what  he  paid  for  this  land  in  1892  and  1894. 

Appellant  offered  in  evidence  a  mass  of  maps, 
charts,  records  of  water  gauges,  diagrams,  diagraphs, 
photographs  and  other  papers  of  various  kinds.  Some 
of  these  were  admitted  and  some  of  them  were  not. 
It  is  impossible  to  discuss  them  all  in  this  opinion  but 
we  will  give  a  few  as  illustrative  of  the  character  of 
this  proof  generally. 

Appellant  offered  in  evidence  a  record  professing 
to  have  been  kept  by  different  departments  of  the 
United  States  Government  showing  the  height  of  the 
water  above  a  certain  low  water  plane  once  each  day 
on  each  day  of  each  month  from  the  years  1876  to  1904 
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inclusive  as  taken  at  Peoria;  and  also  a  record  of 
gauge  readings  at  the  Peoria  dam  of  the  Peoria  Water 
Works  Company  once  each  day  on  each  day  of  each 
month  in  the  years  1895  to  1904  inclusive,  and  also  a 
record  of  the  readings  of  a  gauge  kept  at  the  Santa  Fe 
Railway  bridge  at  Chillicothe  giving  the  like  details 
there  for  the  years  1903-1904 ;  and  a  record  of  gauge- 
readings  at  Lacon  kept  by  the  U.  S.  Government  for 
1904 ;  and  also  a  record  of  gauge-readings  kept  by  the 
State  of  Illinois  at  Henry,  Illinois,  once  each  day  for 
each  day  of  each  month  of  the  years  from  1869  to 
1904  inclusive.  The  court  admitted  these  gauge-read- 
ings for  the  years  1885  and  the  subsequent  years  but 
declined  to  admit  those  prior  to  1885.  We  approve  of 
these  restrictions.  The  trial  was  in  1910,  and  the  court 
let  in  all  gauge-readings  for  the  preceding  twenty-five 
years,  so  far  as  appellant  offered  them.  Obviously  ap- 
pellee had  no  means  of  disputing  these  readings  or 
showing  any  imperfections  therein  if  he  desired  to  do 
80  except  by  the  memory  of  living  individuals  and  if  the 
readings  had  gone  back  further  than  twenty-five  years 
it  is  extremely  improbable  that  witnesses  could  be 
found  whose  reliable  memories  would  give  appellee  any 
information  as  to  whether  these  earlier  records  were 
correct  or  complete  or  the  water  was  at  any  different 
stage  from  that  shown  by  said  records.  Moreover  it 
is  a  matter  of  common  knowledge  that  the  tile  drain 
system  has  greatly  changed  the  flow  in  the  rivers 
and  that  it  has  mostly  been  installed  since  1867.  After 
the  gauges  from  the  years  1885  down  had  been  admit- 
ted appellee  called  a  witness  who  had  prepared  a 
paper  which  appellant  then  offered  which  is  styled 
a  hydrograph  of  the  Illinois  River  at  the  Santa  Fe 
Eailway  bridge  at  Chillicothe.  This  was  a  diagram 
by  which  it  was  sought  to  show  the  rise  and  fall  of  the 
Illinois  River  at  that  point  for  the  years  1867  to 
1899  inclusive  by  means  of  a  wavy  line.  The  court  re- 
fused to  admit  the  paper.  To  begin  with,  the  witness 
had  no  independent  knowledge  upon  the  subject  and 
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had  drawn  this  from  the  gauge-readings  already  re- 
ferred to.  As  the  gauge-readings  prior  to  1885  had 
not  been  admitted  the  basis  of  this  hydrograph  for  the 
period  prior  to  1885  was  not  in  evidence  and  the 
hydrograph  was  therefore  incompetent  for  those  years. 
The  offer  was  only  a  general  offer  of  the  paper  or 
document  for  the  whole  period.  All  of  it  was  incom- 
petent prior  to  the  year  1885,  and  where  there  is  a 
general  offer  of  competent  and  incompetent  testimony 
in  one  offer  the  court  is  not  obliged  to  distinguish  it 
but  may  properly  reject  the  whole.  The  rule  is  thus 
stated  in  Jones  on  Evidence,  2nd  Ed.,  sec.  894:  **When 
the  offer  of  testimony  includes  that  which  is  admis- 
sible with  that  which  is  not,  and  the  competent  and 
the  incompetent  are  blended  together,  it  is  not  the  duty 
of  the  court  to  separate  the  legal  from  the  illegal,  but 
the  whole  may  be  rejected  when  objection  is  made.'* 
The  court  therefore  did  not  err  in  sustaining  the  ob- 
jection. But  there  were  other  reasons  for  seriously 
doubting  the  propriety  of  this  testimony,  if  the  offer 
had  been  confined  to  the  years  1885  and  subsequent 
thereto.  No  gauge-readings  at  Chillicothe  had  been 
put  in  evidence,  except  for  a  single  year.  Henry  and 
Peoria  are  nearly  equi-distant  from  this  land,  Henry 
above  and  Peoria  below.  This  witness  undertook  to 
determine  what  the  head  of  the  water  would  be  at 
this  land  by  its  head  at  Henry  and  at  Peoria  by  these 
gauge-readings.  He  assumed  to  determine  the  slope 
of  the  river  and  how  much  of  that  slope  was  above  and 
how  much  below  appellee's  land.  He  conceded  that 
the  slope  of  the  river  differed  as  the  quantity  of  the 
water  differed ;  and  his  conclusions  on  that  subject  were 
extremely  speculative,  and  their  correctness  had  not 
been  determined  by  any  test  offered  in  evidence.  But 
further,  by  offering  this  paper  appellant  sought  to 
get  on  to  a  paper  and  into  evidence  the  testimony  of 
this  witness  as  to  the  conclusions  drawn  by  him,  and 
to  have  that  paper  in  a  position  where  it  would  be 
entitled  to  be  sent  to  the  jury  room  when  the  jury  re- 
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tired  to  consider  their  verdict.  We  doubt  if  this  tes- 
timony of  this  witness  was  of  such  a  character  that  ap- 
pellant had  a  right  to  thus  project  it  into  the  jury  room, 
where  the  language  of  his  witness  could  not  be  taken 
in  writing  under  the  law  prevailing  in  this  state. 

Appellant  caused  a  witness  to  dig  a  number  of  test 
holes  or  pits  in  different  parts  of  appellee's  farm  and 
had  this  witness  testify  to  the  depth  of  vegetable 
mould,  soil,  sand,  clay,  etc.,  which  was  found  by  him 
in  each  hole.  The  witness  then  produced  certain  col- 
ored diagrams  by  which  he  had  sought  to  illustrate 
and  put  on  paper  his  testimony,  and  also  another  dia- 
gram in  which  in  words  such  as  sand,  shale,  clay, 
black  soil  and  the  like  he  embodied  his  testimony  as 
to  each  test  hole.  These  diagrams  were  offered  in 
evidence  and  rejected.  If  they  had  been  admitted  in 
evidence  then  appellant  would  have  been  entitled  to 
have  them  go  to  the  jury  room.  Appellant  might  just 
as  well  have  caused  the  evidence  of  this  witness  to 
be  reduced  to  writing  and  then  have  introduced  this 
writing  in  evidence  and  procured  its  transmission  into 
the  jury  room.  We  are  of  opinion  that  this  skilful 
attempt  to  put  the  substance  and  meaning  of  the  tes- 
timony of  appellant's  witnesses  into  diagrams  and 
charts  and  thereby  prepare  them*  to  go  to  the  jury 
room,  where  these  witnesses  could  not  go,  was  prop- 
erly refused  in  this  and  numerous  other  cases  in  this 
record. 

Appellant  offered  certain  maps  or  plats  of  appel- 
lee's land  upon  which  the  draughtsman  had  placed 
the  words  "com,"  "marsh,"  "woods,"  and  the  like, 
in  various  parts  of  his  land.  We  think  that  these 
statements  upon  the  plats  or  charts  made  them  incom- 
petent under  the  suggestions  in  Justen  v.  Schaaf,  175 
111.  45,  where  it  was  held  that  the  court  must  see  that 
the  plat  or  map  does  not  contain  any  written  state- 
ments which  may  be  taken  by  the  jury  as  proof  as 
to  disputed  facts.  But  the  court  admitted  another 
plat  which  contains  substantially  the  same  thing,  ex- 
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cept  that  instead  of  the  words  designating  the  crop  the 
word  ** cultivated"  was  placed  upon  different  parts 
of  the  farm,  and  we  are  of  opinion  that  appellant  had 
all  that  it  was  entitled  to  upon  that  subject. 

Appellant  offered  maps,  plats  or  diagrams  which 
were  supposed  to  show  the  amount  of  rain  fall  over 
the  valley  tributary  to  the  Illinois  river,  but  the  en- 
tire examination  of  the  witness  who  prepared  it 
showed  that  while  it  was  partially  based  upon  rec- 
ords of  rainfall  kept  at  various  stations,  it  was  also 
based  upon  the  absence  of  any  records  and  upon  as- 
sumption of  what  the  rainfall  must  have  been  at 
various  other  places,  and  we  conclude  that  the  founda- 
tion laid  for  this  was  inadequate  and  the  objection 
properly  sustained,  where  these  documents  were  not 
admitted. 

Appellant  offered  photographs  taken  at  various 
places  on  the  Desplaines  river  and  at  various  places 
on  the  Kankakee  river  in  Indiana  and  Illinois,  many 
of  which  the  court  did  not  admit.  These  were  views  of 
the  conditions  existing  at  the  particular  moment  of 
time  when  the  photograph  was  taken,  and  to  a  large 
extent  were  without  any  evidence  to  show  how  long 
these  conditions  had  existed  before  or  existed  after 
the  photographs.  Such  photographs  can  easily  be  de- 
ceptive. That  which  looks  like  a  great  flood  may  be 
the  spreading  out  of  a  small  amount  of  water  over  a 
wide,  flat  surface.  The  depth  of  the  stream  where  these 
photographs  were  taken  was  not  shown  and  the  jury 
could  not  know  how  great  the  volume  of  water  then 
was.  It  is  obvious  too,  that  appellee  could  not  in  the 
midst  of  the  trial  call  people  from  Indiana  and  other 
places  to  prove  how  deep  this  water  was,  how  great 
its  volume,  how  swift  its  current,  or  how  long  con- 
tinued it  had  been  and  we  think  this  class  of  evi- 
dence of  facts  so  remote  would  have  been  of  very  lit- 
tle value  in  enabling  the  jury  to  determine  the  facts. 
The  observations  we  have  thus  generally  made  ap- 
ply in  various  ways  to  many  papers  which  the  serv- 
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ants  and  witnesses  of  the  Sanitary  District  had  pre- 
pared whereby  to  put  into  the  case  and  into  the  jury 
room  many  things,  which,  if  competent,  should  have 
been  proven  only  by  oral  testimony. 

The  most  important  question  is  whether  this  judg- 
ment is  excessive.  Plaintiff  has  a  valid  cause  of  ac- 
tion and  his  land  has  been  much  injured.  In  the  early 
part  of  our  investigation  of  the  evidence  we  were 
much  impressed  by  the  claim  of  appellant  that  the 
damages  awarded  were  excessive.  A  further  study 
of  the  evidence  has  brought  us  to  a  different  conclu- 
sion. The  verdict  is  well  within  the  range  of  the  evi- 
dence. The  testimony  introduced  by  appellee  would 
warrant  a  verdict  for  twice  the  amount  here  rendered. 
The  jury  have  not  been  governed  by  passion  or  preju- 
dice. The  exceedingly  meager  estimate  placed  upon  the 
injury  by  certain  witnesses  is  evidently  very  much  too 
low.  When  the  evidence  of  those  who  are  most  familiar 
with  the  land  and  its  history  and  its  productive  ca- 
pacity is  considered  we  conclude  that  appellee  has 
been  injured  to  the  amount  of  the  verdict.  •  The  evi- 
dence was  very  voluminous  and  the  limits  of  an  opin- 
ion will  not  admit  of  a  recital  of  the  testimony.  The 
verdict  was  a  trifle  over  $34  an  acre  for  the  land  in- 
volved in  this  suit  and  there  is  much  evidence  to  -sup- 
port that  conclusion.  By  the  tiling  the  land  had 
been  made  exceedingly  valuable  for  the  raising  of 
com,  according  to  the  evidence.  Prior  to  the  coming 
of  the  Sanitary  District  water  the  land  was  usually 
overflowed  in  the  spring  and  in  the  autumn  but  the 
spring  floods  went  away  so  early  as  to  enable  the  tile 
to  dry  the  land  In  time  for  the  planting  of  a  crop  of 
com,  and  the  fall  floods  did  not  come  on  till  after  the 
com  had  matured.  These  floods  coming  in  that  way 
of  course  enriched  the  land.  Occasionally  there  were 
severe  floods  at  short  times  which  destroyed  or 
greatly  injured  the  crops  in  a  particular  year,  and  on 
the  other  hand  a  very  dry  season  made  this  especially 
productive  because  it  was  calculated  to  withstand  the 
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drouth.  The  Sanitary  District  water  came  so  high 
and  flooded  the  land  so  long  as  to  make  it  of  slight 
value  in  the  production  of  com. 

Complaint  is  made  of  the  action  of  the  court  on 
certain  instructions,  especially  upon  the  measure  of 
damages.  It  is  the  contention  of  appellant  that  the 
measure  of  damages  is  the  difference  between  the 
fair  cash  market  value  of  this  land  just  before  and 
just  after  the  waters  were  turned  into  the  Sanitary 
District  channel  at  Chicago  on  January  17,  1900.  It 
is  obvious  that  a  strict  application  of  that  rule  would 
be  most  unjust,  because  at  that  time  no  water  had 
reached  this  land,  and  only  a  comparatively  small 
amount  of  water  was  turned  into  the  channel  at  first. 
No  one  knew  then  how  the  flow  of  that  water  would 
affect  the  Illinois  Eiver.  The  true  question  is,  how 
much  has  the  fair  cash  market  value  of  this  land  as  it 
was  prior  to  January  17,  1900,  been  depreciated  by 
the  opening  and  operating  of  the  channel  of  the  Sani- 
tary District  of  Chicago,  and  that  is  a  matter  which  haa 
developed  •  as  the  years  went  by.  It  is  clear  that 
where  the  suit  is  for  permanent  injuries  the  jury 
have  a  right  to  consider  what  the  subsequent  result  in 
fact  has  been,  as  held  in  Suehr  v.  Sanitary  District 
of  Chicago,  149  111.  App.  328,  and  242  111.  496.  Wliile 
some  of  the  instructions  upon  that  subject  may  have 
been  awkward  in  expression  yet  we  believe  they  were 
calculated  to  lead  to  a  correct  conclusion  and  to  an 
ascertainment  of  the  injury  which  appellee  has  in  fact 
sustained. 

Affirmed. 

DiBELL,  P.  J.  In  a  petition  for  a  rehearing  appel- 
lant argues  that  we  have  no  jurisdiction  to  decide  this 
case,  but  should  have  transferred  it  to  the  Supreme 
Court  under  the  statute.  Appellant  appealed  to  this 
court ;  it  assigned  errors  here ;  it  argued  those  errors ; 
and  no  where  contended  that  we  were  without  juris- 
diction.   It  did  not  move  to  transfer  the  case  to  the 
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Supreme  Court.  It  sought  to  have  us  reverse  the 
judgment  and  remand  the  cause,  and  was  ready  to 
accept  from  us  a  favorable  judgment.  Thirty  of  the 
thirty-one  errors  it  assigned  raised  questions  which 
did  not  involve  a  freehold.  We  doubt  if  appellant 
should  be  permitted  for  the  first  time  on  a  petition  for 
a  rehearing  to  question  our  jurisdiction,  but  rather 
are  of  opinion  that  the  rule  should  be  applied  that, 
having  appealed  to  this  court  and  assigned  errors  of 
which  we  had  jurisdiction,  it  must  be  held  that  it 
waived  any  error  of  which  we  did  not  have  jurisdic- 
tion. 

Appellant  filed  seven  pleas,  the  first  the  general 
issue,  and  the  seventh  an  ordinary  plea  of  liberum 
tenementum  in  which  appellant  alleged  that  the  close 
in  the  declaration  mentioned  was  at  the  several  times 
when,  etc.,  the  close  and  freehold  of  the  defendant,  and 
that  it  committed  the  several  supposed  trespasses  in 
the  said  close  as  it  lawfully  might.  That  seventh  plea 
involved  a  freehold  and  an  issue  of  fact  was  joined 
thereon.  But  appellant  did  not  oflfer  any  evidence 
to  support  it,  nor  does  it  now  claim  that  there  was 
any  evidence  to  support  the  plea;  and  it  has  assigned 
no  error  which  raises  any  question  under  that  plea. 
It  begins  its  original  brief  here  by  stating  that  appel- 
lee purchased  this  land,  part  of  it  in  1892  and  the 
rest  in  1894,  and  it  everywhere  concedes  him  in  pos- 
session of  the  land  from  that  time  on.  A  defense  un- 
der that  plea  was  clearly  abandoned,  or  rather  this 
was  a  fictitious  defense  which  it  never  sought  to  sus- 
tain ;  and  we  are  of  opinion  that  we  were  not  deprived 
of  jurisdiction  by  the  fact  that  this  fictitious  plea  was 
filed.  This  would  furnish  an  easy  way  to  avoid  the 
jurisdiction  of  this  court  in  all  such  cases. 

The  thirty-first  assignment  of  error  is  that  the  trial 
court  in  sustaining  the  demurrer  of  plaintiff  to  de- 
fendant's plea  denying  title  in  plaintiff  to  the  lands 
described  in  the  declaration  at  the  time  the  cause  of 
action  arose.     This  refers  to  the  second  plea.     The 
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demurrer  thereto  was  general  and  special.  Among 
the  special  causes  assigned  were  that  the  plea 
amounted  to  the  general  issue,  that  it  was  double,  that 
it  concluded  improperly,  and  that  it  pleaded  conclu- 
sions instead  of  facts.  The  plea  was  double.  It  al- 
leged that  the  channel  of  the  Sanitary  District  was 
built  by  authority  of  the  law  of  the  State  of  Illinois 
and  in  strict  accordance  therewith,  and  was  opened 
January  17,  1900,  in  accordance  with  law,  and  then 
was  and  from  thence  hitherto  has  been  and  still  is  a 
lawful,  permanent  structure  and  improvement.  It  then 
alleged  that  on  said  date  when  the  channel  was  opened 
plaintiff  was  not  the  owner  in  fee  simple  of  the  real 
estate  described  in  the  declaration  or  any  part  or  por- 
tion thereof.  It  is  obvious  that  this  is  an  attempt  to 
set  up  two  different  defenses.  Again,  the  declaration 
did  not  aver  that  plaintiff  was  the  owner  in  fee  simple. 
It  averred  in  certain  counts  that  he  was  the  owner 
and  in  possession  of  the  lands,  and  in  other  counts 
that  he  was  the  owner  and  in  lawful  possession  of  the 
lands.  If  he  had  proved  a  less  estate  than  a  fee  he 
would  have  been  entitled  to  recover.  This  plea  there- 
fore which  asserted  that  he  did  not  have  the  fee  sim- 
ple title  was  a  departure  from  the  declaration  and  did 
not  state  a  defense  to  the  declaration.  Moreover,  so 
far  as  it  answered  the  declaration  it  was  merely 
equivalent  to  the  general  issue,  for  plaintiff  averred 
that  he  was  the  owner  and  possessor  of  the  land,  and 
was  required  to  prove  that  allegation  in  order  to  re- 
cover, since  the  general  issue  denied  the  allegations 
of  the  declaration.  There  is  a  great  difference  be- 
tween this  second  plea  and  the  seventh  plea  above 
stated  which  was  indeed  a  plea  of  liberum  tenementwn. 
Since  the  Appellate  Courts  were  organized  there 
have  been  many  suits  in  this  state  against  railroads, 
drainage  districts,  sanitary  districts  and  the  like  for 
overflowing  land  of  the  plaintiff.  In  every  such  case 
the  plaintiff  has  been  obliged  to  allege  and  prove  that 
he  owned  the  lands  overflowed.     It  has  never  been 
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supposed  that  thereby  the  Appellate  Courts  were  de- 
prived of  jurisdiction  of  such  cases,  but  on  the  con- 
trary they  have  been  taken  to  the  Appellate  Courts 
instead  of  the  Supreme  Court,  and  often  from  the  Ap- 
pellate Courts  to  the  Supreme  Court,  and  the  juris- 
diction of  the  Appellate  Court  has  never  before  been 
qustioned  because  plaintiff  was  obliged  to  prove  own- 
ership in  order  to  recover.  The  second  plea  was  in  bar 
of  the  whole  declaration,  and  there  is  no  pretense 
that  there  is  any  state  of  facts  in  this  record  which 
would  entirely  bar  appellee's  recovery.  What  appel- 
lant claims  is  that  appellee  did  not  have  the  entire 
title  to  the  land  when  the  waters  of  the  Sanitary  Dis- 
trict were  turned  in,  but  that  a  fragment  of  the  title 
was  afterwards  acquired  by  him.  The  fact  is  that 
he  bought  these  lands  in  1892  and  1894  and  paid  for 
them  and  obtained  deeds  for  the  entire  property  and 
took  possession  and  has  ever  since  held  possession 
as  the  owner.  There  was  an  outstanding  interest 
which  was  not  then  conveyed  to  him,  though  his  deeds 
described  and  purported  to  convey  the  entire  land. 
He  had  possession,  which  is  in  itself  a  title.  The  Sani- 
tary District  Act,  Sec.  19,  requires  the  Sanitary  District 
to  compensate  those  it  injuries  by  the  increased  flow 
of  water.  We  are  of  opinion  that  it  was  not  the  inten- 
tion of  that  act  that  the  Sanitary  District  should  be 
permitted  to  question  the  strength  and  validity  of  the 
title  of  those  who  are  injured  by  the  overflow  of  water 
produced  by  the  waters  of  the  Sanitary  District  chan- 
nel. 

Suppose  appellee  had  never  acquired  this  outstand- 
ing interest  Suppose  that  the  two  minor  children  in 
question,  knowing  that  their  mother  had  obtained  full 
payment  for  the  land,  had  never  asserted  any  right  to 
a  share  in  the  title  to  these  lands.  Could  the  Sanitary 
District  make  that  contention  for  them?  Suppose  that 
some  where  in  the  claim  of  title  from  the  U.  S.  Gov- 
ernment to  appellee  there  is  a  missing  link  or  a  flaw 
in  some  conveyance.    May  the  Sanitary  District  when 
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sued  for  damage  by  a  person  occupying  and  claiming 
to  own  land  which  its  waters  have  injured,  be  permit- 
ted to  prove  that  there  is  some  person  in  existence 
who  possibly  might  sue  the  party  in  possession  of  the 
land  and  wrest  it  from  himt  We  are  of  opinion  that 
the  Sanitary  District  Act  does  not  confer  upon  the 
Sanitary  District  the  right  to  litigate  such  questions, 
and  that  where  a  plaintiff  is  injured  by  the  overflowing 
of  waters  upon  lands  which  he  holds  by  a  conveyance 
and  which  he  possesses,  he  cannot  be  defeated  of  a 
recovery  by  the  Sanitary  District  by  pleas  and  proof 
that  his  title  is  not  perfect  and  that  there  are  outstand- 
ing interests  wjiich  he  has  not  acquired. 

In  support  of  the  ruling  of  the  court  below  that  the 
oral  evidence  of  witnesses  could  not  be  incorporated 
into  diagrams  and  diagraphs  and  other  papers  and  ad- 
mitted in  evidence  in  that  written  form  and  thereby 
reach  the  jury  room,  we  further  cite  the  recent  case 
of  C.  &  W.  I.  R.  R.  Co,  V.  Heidenreich,  254  Dl.  231. 
Appellant  argues  that  it  had  not  yet  requested  that 
these  papers  be  sent  to  the  jury  room  and  might  not 
have  made  that  request  at  all,  and  therefore  the  pa- 
pers should  have  been  received  in  evidence  even  if 
they  were  not  competent  to  go  to  the  jury  room.  Sec- 
tion 76  of  the  Practice  Act  authorizes  all  such  docu- 

* 

ments,  other  than  depositions,  to  be  carried  from  the 
bar  by  the  jury,  and  if  they  had  been  properly  ad- 
mitted in  evidence  appellant  would  have  had  a  right 
to  insist  that  they  go  to  the  jury  room.  Because  they 
contained  matter  which  was  not  proper  to  go  to  the 
jury  room,  they  therefore  were  not  competent  evi- 
dence. 
The  petition  for  a  rehearing  is  denied. 
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Charles  H.  Hyerholf,  Appellee,  t.  F.  8.  Tinslar  et  al.^ 
Appellants,  impleaded  with  George  W.  Eastburn. 

Gen.  No.  6,690. 

1.  CoiTSPiiucY. — fraud  and  deceit.  An  action  on  the  case  for 
conspiracy,  fraud,  and  deceit,  is  maintainable  against  the  directors 
of  a  company  and  their  broker,  where  it  appears  that  at  a  director's 
meeting,  they  voted  In  favor  of  a  scheme  to  raise  money,  pro- 
posed by  the  broker,  whereby  district  sales  managers  were  to  be 
hired  at  an  attractive  salary  and  commission  on  condition  that 
|5,00(r  worth  of  stock  be  taken  and  paid  for  in  cash,  with  such 
provisions,  that  made  it  certain  that  the  salary  and  commission 
could  not  be  earned,  and  would  not  be  paid,  and  where  it  further 
appears  that  the  plaintiff  was  induced  to  become  such  a  manager 
and  purchase  the  amount  of  stock  required,  because  of  padded 
financial  statements,  misrepresentations  as  to  dividends  and  earn- 
ing capacity,  and  because  certain  watered  stock  was  represented 
as  paid  for  in  cash,  etc. 

2.  CoBPOBATioNB — wHcn  directors  responsible  for  false  repre- 
sentatUms  though  not  personalty  made.  Where  the  directors  of  a 
corporation  vote  to  authorize  the  selling  of  stock  in  a  fraudulent 
manner,  they  are  responsible  for  all  that  is  done,  although  they 
do  not  personally  make  false  representations. 

3.  Judgments — where  one  defendant  not  served.  Where  a  Judg- 
ment is  entered  against  "the  defendants,"  and  one  of  them  was  not 
served  and  did  not  appear,  the  judgment  Is  valid  against  all  except 
such  person. 

4.  Appeaub  and  ebbobs — index  to  abstract.  Appellate  Court  Rule 
16,  regarding  the  indexing  of  exhibits  and  documents  in  evidence, 
should  be  closely  followed. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Kankakee 
county;  the  Hon.  Chables  B.  Campbell,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion  filed 
June  27,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

John  S.  Stevens  and  Coopee  &  Hobbib,  for  appel- 
lants ;  Clabbnob  S.  Dabbow,  of  counsel. 

"Ralph  B.  Lounsbuby,  Philip  J.  Maguibb  and  Amos 
H.  EoBHXARD,  for  appellee. 
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Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  was  an  action  on  the  case  for  deceit,  brought 
on  December  21,  1909,  in  the  Circuit  Court  of  Kanka- 
kee county,  by  Charles  H.  Myerhoff,  of  Evansville, 
Indiana,  against  F.  S.  Tinslar,  Eobert  W.  Wilkinson, 
E.  F.  Myers,  William  B.  Fleager,  F.  L.  Munroe  and 
George  W.  Eastburn.  Service  was  not  had  on  East- 
bum  and  he  did  not  appear  or  defend.  There  was  a 
trial  and  a  verdict  finding  the  defendants  guilty  and 
assessing  plaintiff's  damages  at  $7,475.80;  a  motion 
for  a  new  trial  was  overruled ;  and  all  the  defendants 
except  Eastburn  appeal  to  this  court  from  the  judg- 
ment entered  upon  the  verdict. 

The  declaration  consisted  of  an  original  count  and 
of  an  additional  count,  which  were  amended,  and  in 
which  it  is  charged  that  the  defendants  conspired  to- 
gether to  defraud  plaintiff  of  the  sum  of  $5,000  by 
misrepresenting  the  financial  condition  of  the  Kan- 
kakee Manufacturing  Company  and  the  value  of  its 
capital  stock,  through  a  large  number  of  representa- 
tions and  allegations  of  fact  set  out  at  length  in  the 
declaration  and  which  the  declaration  avers  were 
each  false  and  at  that  time  known  to  the  defendants 
to  be  false,  coupled  with  which  were  certain  promises 
by  the  company  to  plaintiff  which  defendants  caused 
to  be  made  for  the  purpose  of  deceiving  and  defraud- 
ing plaintiff,  and  which  defendants  and  the  company 
knew  would  not  be  fulfilled  and  performed  and  did  not 
intend  should  be  fulfilled  and  performed,  and  which 
defendants  then  intended  to  prevent  the  company  from 
fulfilling  and  performing;  and  that  thereby  defend- 
ants did  defraud  and  deprive  plaintiff  of  $5,000  and 
of  the  use  of  that  sum  from  April  11,  1907,  and  put 
him  to  great  trouble,  loss,  damage  and  expense.  The 
various  statements  and  representations  by  the  de- 
fendants which  are  alleged  to  have  been  false  and 
their  various  acts  which  were  alleged  to  have  been 
fraudulent  and  intended  to  deceive  are  set  out  at 
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great  length  in  the  declaration  and  are  too  numerous 
to  be  stated  in  full  here.  They  are  the  acts,  state- 
ments and  representations  detailed  in  the  evidence, 
which  is  of  great  length.  The  plea  was  **not  guilty.'* 
The  proof  establishes  without  question  many  of  the 
following  facts,  and  the  others  are  shown  by  a  pre- 
ponderance of  the  evidence.  All  the  defendants  ex- 
cept Munroe  were  directors  of  the  Kankakee  Manu- 
facturing Company,  located  at  Kankakee,  Illinois. 
This  concern  was  originally  organized  in  1891,  under 
the  name  of  the  Perfection  Paper  Bag  Holder  Com- 
pany, of  Sheldon,  Illinois,  with  a  capital  stock  of 
$20,000,  its  charter  running  for  twenty  years  and  au- 
thorizing only  the  business  of  manufacturing  paper  bag 
holders.  Its  powers,  so  far  as  relates  to  the  business 
it  was  authorized  to  carry  on,  have  never  been  en- 
larged or  changed,  but  in  1894  its  name  was  changed 
to  Sheldon  Novelty  Company.  In  1899  the  company 
increased  its  capital  stock  to  $50,000  and  changed  its 
location  to  Kankakee,  Illinois.  In  1906  it  changed  its 
name  again  to  Kankakee  Manufacturing  Company, 
hereinafter  called  the  company,  increased  its  capital 
stock  to  the  sum  of  $150,000,  and  engaged  in  the 
manufacture  of  various  articles  of  furniture  and  heat- 
ing apparatus.  Eastburn,  Fleager,  Myers  and  Wil- 
kinson had  been  stockholders  in  the  company  from 
its  inception.  Tinslar  first  became  interested  in  the 
concern  in  1902.  The  company  had  apparently  been 
prosperous  during  the  years  in  which  it  was  located 
at  Sheldon,  and  for  a  time  after  removing  to  Kanka- 
kee, but  the  change  in  location  involved  the  purchase 
and  equipment  of  a  much  larger  plant,  and  the  earn- 
ings of  the  company,  for  a  few  years  after  the  re- 
moval, went  into  payments  for  the  new  plant,  at  least 
in  part.  At  the  close  of  the  business  year  1905,  the 
books  of  the  company  showed  an  apparent  surplus 
of  $63,259  and  directly  thereafter,  or  on  February  26, 
190i5,  its  capital  stock  was  increased,  as  above  men- 
tioned, to  $150,000,  and  a  stock  dividend  of  one  hundred 
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per  cent,  on  the  then  capital  stock  was  declared,  that 
is,  $50,000  of  the  increase  was  issued  as  a  dividend  to 
the  stockholders,  leaving  another  $50,000  of  stock  un- 
issued. 

Early  in  June,  1906,  at  an  informal  meeting  of  the 
directors  of  the  company,  various  plans  were  dis- 
cussed for  selling  its  capital  stock.  At  this  meeting 
appellant  Munroe,  of  Chicago,  a  stock  broker,  was 
present  and  proposed  a  plan  for  selling  the  stock 
which  was  finally  adopted;  and  at  a  later  meeting 
of  the  directors,  when  all  the  defendants  were  pres- 
ent, a  contract  was  authorized  and  entered  into  be- 
tween the  company  and  Munroe,  by  the  terms  of  which 
Munroe  was  to  establish  selling  agencies  for  the  com- 
pany's products,  the  managers  of  such  agencies  were 
to  be  required  to  purchase  stock  in  the  company  at 
par  on  their  making  contracts  of  employment  with  the 
company,  and  Munroe  was  to  be  paid  for  his  services 
all  that  was  received  for  said  stock  in  excess  of  seventy 
per  cent,  of  its  par  value,  and  Munroe  was  to  have  the 
exclusive  right  to  sell  said  stock  for  one  year.  Shortly 
after  this  contract  with  Munroe  was  entered  into  an- 
other stock  dividend  of  $50,000  was  voted,  thus  cover- 
ing all  of  the  increase  of  stock  authorized  in  February, 
1906,  and  thereafter,  and  at  the  same  meeting  it  was  or- 
dered that  the  company's  capital  stock  be  still  further 
increased  to  $250,000.  The  stock  dividends  of  1906 
went  to  those  who  were  then  stockholders,  chiefly  the 
defendants,  and  this  last  increase  of  $100,000  was  the 
stock  which  was  to  be  sold  by  Munroe  under  the  terms 
of  his  contract  with  the  company.  It  is  in  evidence 
that  Munroe  sold  the  entire  $100,000  worth  of  stock, 
that  he  was  paid  $30,000  for  selling  it,  and  that  there 
were  thereby  created  twenty-one  such  managers  of 
selling  agencies. 

In  March,  1907,  appellee  noticed  an  advertisement 
by  the  Kankakee  Manufacturing  Company  in  certain 
newspapers  published  in  Evansville,  Indiana,  where 
he  lived,  and,  as  he  was  seeking  for  employment,  he 
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responded  at  once.  The  advertisement  was  as  fol- 
lows : 

"Wanted:  Large,  well  established  manufacturing 
company  making  staple  line  of  goods  widely  known, 
wants  satisfactory  man  with  $5,000  cash  to  establish 
and  carry  on  branch  business.  $250  per  month  sal- 
ary and  all  expenses  with  share  of  profits  extra.  Un- 
usually safe  investment,,  permanent  engagement,  and 
high  class  business.  Good  for  $5,000  per  year  or  bet- 
ter, with  big  future  increase.  For  particulars,  furnish 
references  and  address  J.  Barton,  Trude  Bldg.  Chi- 
cago. '  * 

There  seems  to  be  no  evidence  in  the  record  concern- 
ing the  identity  of  J.  Barton,  but  that  this  advertise- 
ment was  published  by  Munroe  for  the  Kankakee 
Manufacturing  Company  appears  from  the  fact  that 
the  reply  to  appellee's  original  letter  of  inquiry  was 
signed:  "Kankakee  Manufacturing  Co.  by  F.  L.  Mun- 
roe, Mgr.  Dept.,*'  and  that  it  referred  to  "Your  re- 
cent inquiry  addressed  to  our  advertising  agents.'* 
Appellee  had  written  his  first  letter  of  inquiry  on 
March  25, 1907,  and  the  reply  from  Munroe  was  dated 
March  26th.  This  reply  was  on  the  letter  head  of 
the  Kankakee  Manufacturing  Co.  at  Chicago,  and  was 
of  considerable  length,  and  contained  many  repre- 
sentations as  to  the  business  of  the  Kankakee  Manu- 
facturing Company,  among  which  were  fhe  following: 

"Sole  manufacturers  of  Cook  Heating  System,  which 
is  considered  altogether  the  most  economical  and  sat- 
isfactory heating  apparatus  for  general  use.  •  •  • 
Is  operated  at  great  saving  of  fuel,  especially  adapted 
for  heating  public  buildings  or  private  houses.  You 
can  see  our  products  are  in  line  of  every-day  neces- 
sities, and  large  market  for  them  throughout  your  sec- 
tion with  local  dealers  in  towns,  villages,  hardware, 
furniture  and  general  stores,  also  with  builders  and 
private  consumers;  thoroughly  established,  large 
profitable  trade.  •  •  •  Paid  capital  stock  was 
$150,000  with  net  assets  considerably  in  excess  of  that 
amount.  •  •  •  Expect  to  pay  substantial  divi- 
dends each  year.  •  •  •  Are  able  to  compete  favor- 
ably with  anyone  in  our  line.    Make  strictly  first  class 
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goods ;  in  many  respects  far  in  advance  of  competitors. 
•  •  •  Would  want  ypu  to  invest  $5,000  and  be- 
come stockholder.  Will  appoint  successor  to  take  your 
interest  in  company  oflf  your  hands  at  original  cost  at 
expiration  of  term  of  engagement,  in  case  anything 
should  prevent  your  continuing  with  us.  •  •  * 
Want  to  be  satisfied  of  your  ability  to  fill  place  suc- 
cessfully, and  would  reserve  right  to  terminate  agree- 
ment and  also  to  purchase  your  stock  in  case  you 
should  prove  unfitted  for  position  or  unable  to  do  a 
reasonable  amount  of  business.  Willing  to  pay  salary 
of  $250  per  month  and  all  necessary  expenses  of  car- 
rying on  business.  Also  extra  10%  on  net  sales.  This 
alone  would  make  you  from  $3,000  to  $5,000  a  year 
to  start  with,  in  addition  to  regular  salary.  *  *  •  ^ ' 
As  the  result  of  this  and  other  correspondence  with 
Munroe  in  the  course  of  which  plaintiff  was  referred 
to  the  last  annual  statement  of  the  company,  and  to 
the  rate  books  as  evidence  of  its  financial  standing, 
plaintiff  had  an  interview  with  Munroe  at  his  office 
in  Chicago  on  April  10,  1907.  Munroe  told  plaintiff 
that  the  company  was  increasing  its  capital;  that  it 
was  going  to  do  a  larger  business;  that  business  was 
good;  that  the  company  was  doing  a  business  of 
$450,000  a  year ;  that  the  stock  paid  six  per  cent,  divi- 
dends. Plaintiff  then  went  to  Kankakee,  where  he 
met  Eastburn  and  Tinslar,  the  former  the  president  and 
the  latter  the  secretary,  treasurer  and  general  manager, 
and  was  shown  around  the  plant.  Eastburn  told  plain- 
tiff that  the  company  had  done  a  business  the  last 
year  of  $250,000.  Plaintiff  also  consulted  the  rating 
books  of  Dun  and  Bradstreet  and  found  the  assets  of 
the  company  listed  at  from  $200,000  to  $270,000. 
Thereafter  plaintiff  returned  to  Chicago,  signed  the 
required  contract  with  the  company,  paid  Munroe 
$5,000  and  received  from  him  a  certificate  for  plain- 
tiff's fifty  shares  of  the  capital  stock  of  the  company. 
By  the  terms  of  this  contract,  which  contained  other 
provisions  not  necessary  to  be  here  stated,  the  com- 
pany employed  plaintiff  as  its  special  sales  manager 
in  Evansville  and  as  much  territory  contiguous  thereto 
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as  he  could  properly  handle  for  three  years  from 
April  11,  1907;  required  the  company  to  furnish 
plaintiff  with  catalogues,  circulars,  samples,  and  such 
instructions,  suggestions  and  advice,  as  would  enable 
plaintiff  to  carry  on  his  business  with  the  highest  de- 
gree of  success;  allowed  plaintiff  various  discounts 
(the  deduction  of  which  would  leave  a  certain  **net 
price")  and  a  salary  of  $250  per  month  and  ten  per 
cent,  of  the  net  receipts,  and  his  necessary  expenses,  in- 
cluding rental  for  headquarters,  salary  for  clerical  help, 
postage,  etc.  It  required  that,  upon  signing  the  contract 
plaintiff  should  buy  fifty  shares  of  the  company's  cap- 
ital stock  and  pay  it  $5,000  therefor.  It  provided  that 
plaintiff,  at  his  option,  might  renew  the  contract  for 
another  five  years,  but  that  if  he  did  not,  the  company 
or  his  successor  in  the  position  should  buy  and  he 
should  sell  his  fifty  shares  of  stock  for  $5,000  in  cash. 
It  also  provided  that,  if  plaintiff  and  his  agents  did 
not  sell  at  least  $1,000  worth  of  goods  per  month,  at 
said  special  net  price,  then  the  company  could,  at  its 
option,  treat  the  contract  as  void,  and  plaintiff  agreed, 
if  requested,  to  sell  his  stock  to  the  company  or  to 
his  successor  for  $5,000.  There  was  also  a  provision 
that,  if  the  company  canceled  the  contract  before  its 
expiration,  it  would  immedigrtely  buy  plaintiff's  stock 
for  $5,000  in  cash. 

The  record  contains  much  evidence  showing  the  ef- 
forts thereafter  made  by  plaintiff  to  secure  business 
for  the  company.  He  made  a  thorough  canvass  of  the 
trade  in  and  around  Evansville,  but  with  little  success. 
He  had  been  urged  to  push  the  sale  of  the  Cook  Heater 
and  had  been  promised  that  a  sample  of  that  article 
would  be  furnished  him  at  once,  but  such  sample  was 
not  sent  him  until  a  considerable  period  of  time  had 
elapsed,  and  when  received  by  him  it  was  so  broken 
and  incomplete  as  to  be  of  no  use  to  him.  Various 
supplies  of  stationery,  etc.,  which  had  been  promised 
him  before  the  contract  was  entered  into  were  not 
furnished.     His  monthly  sales  were  less  than  $1,000 
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in  each  month  during  which  he  worked  for  the  com- 
pany, and  the  company  refused  to  pay  him  the  salary 
of  $250  stipulated  in  the  contract,  but  reduced  his 
salary  to  the  proportion  made  by  his  sales.  These 
reductions  in  salary  were  accepted  by  plaintiff  under 
protest.  Plaintiff  also  attempted  to  establish  a  mar- 
ket for  the  goods  of  the  company  through  the  efforts 
of  salesmen  in  the  country  surrounding  Evansville, 
but  with  very  little  success.  On  May  25,  1907,  he 
wrote  the  company,  in  part  as  follows: 

*'I  am  now  satisfied  I  cannot  make  a  living  out  of  my 
efforts  under  present  conditions,  and  think  it  best  that 
the  contract  between  us  be  annulled  after  the  end  of 
the  month  that  expires  on  the  11th  of  June,  1907,  and 
the  return  of  $5,000  in  cash  for  the  stock.  *  •  * 
Trust  you  will  see  necessity  of  me  looking  for  an- 
other place. '^ 

Further  correspondence  ensued,  but  the  company 
refused  to  purchase  plaintiff's  capital  stock.  Plain- 
tiff considered  himself  out  of  the  employ  of  the  com- 
pany after  June  11,  1907,  but  was  unable  to  sell  his 
stock,  and,  after  protracted  negotiations,  commenced 
this  suit  in  an  action  on  the  case  for  fraud  and  deceit 
against  the  directors  of  the  company  and  Munroe,  the 
agent  who  assisted  in  persuading  him  to  enter  into 
the  contract  and  to  buy  the  stock,  for  the  fraudulent 
representations  of  fact,  whereby  he  was  induced  to 
buy  stock  in  the  company;  and  he  claims  that  these 
fraudulent  representations  were  made  to  him  by  the 
oflScers,  directors  and  agents  of  the  company,  and  were 
the  direct  consequence  of  a  conspiracy  entered  into  by 
such  persons  for  the  purpose  of  defrauding  plaintiff 
and  others. 

At  the  time  plaintiff  entered  into  the  negotiations 
which  led  up  to  the  execution  of  the  contract,  he  was 
told  by  Munroe  and  also  by  others  of  the  defendants 
various  things  with  regard  to  the  financial  condition 
of  the  company  and  the  amount  of  business  it  was  do- 
ing and  expected  to  do  in  the  future.    He  was  told 
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that  the  stock  was  worth  more  than  par,  and  that  it 
was  paying  six  per  cent,  dividends.  In  fact  it  had  not 
earned  nor  paid  any  dividends  from  1901  to  1906.  In 
the  six  months  preceding  this  transaction  with  plain- 
tiff it  had  declared  two  quarterly  dividends  of  one 
and  one-half  per  cent,  each,  but  the  jury  were  war- 
ranted in  finding  that  there  had  been  no  profits,  and 
that  there  was  a  serious  deficit,  and  that  these  divi- 
dends were  a  part  of  the  fraudulent  scheme  to  delude 
unwary  persons  into  buying  this  stock.  Plaintiff  was 
also  referred  to  the  commercial  agencies  of  Dun  and 
Bradstreet,  and  he  obtained  from  those  concerns  in- 
formation with  regard  to  the  company,  which  informa- 
tion had  been  furnished  to  them  by  the  company  itself, 
through  its  officers,  defendants  here.  These  financial 
statements  were  misleading  in  many  respects.  Among 
the  assets  were  listed  **  Accounts  at  realizable  value, 
$32,689.32,^'  whereas,  the  proof  showed  that  in  this 
item  was  included  at  least  $7,000  worth  of  accounts 
which  had  formerly  been  given  up  by  the  company 
as  uncollectible  and  had  only  been  restored  to  the 
company's  books  shortly  before  this  statement  was 
made,  for  the  apparent  purpose  of  untruthfully  pad- 
ding the  statement  and  thereby  deceiving  those  who 
resorted  to  that  source  of  information.  Another  item 
was:  **Beal  estate  and  buildings  owned  by  the  com- 
pany with  equipment  as  appraised  by  American  Ap- 
praisement Co.  of  Milwaukee,  $112,760.26;"  while  the 
proof  showed  that,  in  making  such  appraisement  the 
appraisement  company  valued  everything,  buildings, 
machinery  and  all,  as  if  new,  though  the  buildings 
were  old  and  the  machinery,  or  at  least  most  of  it, 
not  new,  and  the  real  value  was  about  $30,000.  An- 
other item  in  this  financial  statement  was:  '* Other 
assets,  consisting  of  drawings,  patents,  cuts,  photos, 
miscellaneous,  etc.,  $48,410.01.''  The  evidence  shows 
that,  shortly  before  the  making  of  this  financial  state- 
ment, the  bookkeeper  under  orders  from  some  one  or 
more  of  the  defendants,  had  placed  upon  the  com- 
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pany's  books  as  an  asset,  the  item  of  **good  wilP^  and 
valued  it  at  $40,000 ;  that  such  an  item  had  never  be- 
fore been  listed  as  an  asset;  and  that  it  appears  in 
this  financial  statement  under  the  name  of  ^^miscel- 
laneous/' The  financial  statement  from  which  we 
have  just  quoted  was  made  by  defendant  Tinslar  un- 
der date  of  January  23, 1907,  and  was  received  by  Dun 
&  Company  that  same  month,  and  it  is  entitled: 
*^  Statement  as  to  basis  for  credit  made  to  the  Mer- 
cantile Agency,  E.  G.  Dun  &  Co,,  for  the  use  of  its 
subscribers  only,  by  Kankakee  Manufacturing  Com- 
pany,  a  corporation.'*  This  statement  was  made  at  a 
time  when  its  business  was  decreasing  and  when  its 
profits  had  entirely  disappeared.  The  books  were 
made  to  show  a  gain  of  over  $36,000  in  1906  by  setting 
down  ^'Good  Will"  at  $40,000  and  another  fictitious 
item  of  $4,500  when  in  fact  there  had  been  a  loss  in- 
stead of  a  gain  in  that  year.  Defendants  proved  that 
this  company,  or  its  predecessor,  Sheldon  Novelty 
Company,  had  been  very  successful  and  had  paid  large 
dividends  during  the  years  from  1895  to  1901,  but  it  is 
clear,  from  the  evidence,  that  after  1901  the  prosperity 
of  the  company  sujBfered  a  serious  decline.  As  al- 
ready stated,  from  1901  to  1906  no  dividends  of  any 
kind  were  paid;  and  though  in  1906  quarterly  divi- 
dends were  declared,  they  were  not  based  upon  any 
profit  earned  and  received  by  the  company.  This  is 
the  time  when  a  financial  statement  was  furnished  to 
the  mercantile  agencies  which  was  inflated  by  the  in- 
clusion of  bills  receivable  which  were  in  fact  uncol- 
lectible, and  by  valuations  of  old  buildings  and  equip- 
ment as  new  and  modern,  and  by  an  item  of  *' good- 
will" placed  at  $40,000.  It  is  clear  that,  if  this  finan- 
cial statement  had  not  been  made  under  these  con- 
ditions and  in  this  manner,  the  statement  would  have 
revealed  a  deficit  instead  of  a  surplus.  It  is  also 
clear,  from  the  evidence,  that  before  this  statement 
was  issued,  the  defendants  held  a  meeting,  as  directors 
and  officers  of  the  company,  to  devise  means  for  raising 
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money  for  the  company,  and  that  they  there  conceived 
and  adopted  and  each  voted  for  and  authorized  the  plan 
of  appointing  district  sales  managers  at  an  attractive 
salary  and  commissions,  but  with  the  requirement  that 
such  persons  first  purchase  a  large  amount  of  capital 
stock  in  the  company  and  pay  for  it  in  cash,  and  with 
provisions  which  made  it  certain  that  the  salary  and 
commissions  could  not  be  earned  and  would  not  be 
paid.    Discussion  then  by  several  defendants  shows  that 
they  considered  that  it  was  the  provision  for  a  salary 
of  $250  per  month  which  would  sell  this  stock,  and 
that  they  knew  that  they  could  not  do  this  with  expe- 
rienced salesmen,  and  that  they  expected  that  some 
who  entered  into  this  contract  could  not  sell  the  re- 
quired amount  of  goods  and  that  they  knew  that  the 
company  could  not  make  the  goods  which  would  be 
required  if  all  the  stock  was  sold  to  agents  who  could 
perform  on  their  part.    There  is  evidence  that  sev- 
eral others  besides  plaintiff  bought  stock  and  became 
district  sales  managers  and  employees  of  the  com- 
pany ;  in  fact,  the  entire  $100,000  of  capital  stock  was 
disposed  of  in  this  way.    These  managers  or  agents 
were  to  be  paid  a  salary  of  $250  per  month  on  sales 
of  $1,000  worth  of  goods,  together  with  a  commission 
of  10%,  expense  money  and  supplies.    The  proof  tends 
to  show  that  this  would  mean  a  selling  expense  to  the 
company  of  at  least  40%.    The  evidence  shows  that 
the  manufacturing  cost  alone,  that  is,  the  cost  of  labor 
and  material,  was  66.53%  of  the  amount  of  sales  in 
1906,  and  that,  in  1907,  the  year  j)laintiff  entered  into 
this  contract  with  the  company,  the  manufacturing 
cost  alone  was  70.77%  of  the  amount  of  the  sales. 
It  will  be  seen  that  the  company  could  not  carry  out 
its  contract  with  appellee  without  a  loss  on  every  sale. 
The  manufacturing  cost  continued  to  increase  and  in 
1909  had  reached  the  point  of  being  136%  of  sales, 
which  added  to  selling  cost  would  amount  to  170%, 
which  means  that,  under  the  terms  of  the  contract 
with  appellee,  it  would  cost  the  company  $1.70  to  make 
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and  sell  every  dollar's  worth  of  its  goods.  When  we 
further  take  into  consideration  that  the  defendants 
were  so  anxious  to  sell  stock  and  raise  money  that 
they  were  willing  to  pay  Munroe  $30,000  for  selling 
stock  amounting  to  $100,000,  it  becomes  plainly  ap- 
parent that  the  defendants  knew  the  company  was  not 
making  money,  but  was  being  operated  at  a  loss  each 
year,  and  that  it  must  continue  to  do  so.  To  induce 
investment  in  the  stock,  the  company's  contracts  were 
made  attractive  by  the  promise  of  large  salaries  and 
commissions,  together  with  a  clause  purporting  to 
promise  a  repurchase  of  the  stock  at  the  price  paid 
for  it  if  the  contract  was  canceled.  The  experience 
of  plaintiff  makes  it  plain  that  the  company  sought 
to  evade  this  promise  by  hindering  plaintiff  in  his 
employment  so  that  he  could  not  make  a  living  wage, 
thereby  causing  plaintiff  himself  to  sever  his  connec- 
tion with  the  company  as  its  employe.  The  oflBcers 
and  directors  of  the  company,  that  is,  the  defendants, 
must  be  considered  to  have  known  that  the  company 
could  not  live  up  to  the  terms  of  its  contract  with 
plaintiff  without  such  a  great  and  continued  loss  that 
no  concern  could  endure  it,  especially  a  company  as 
weak  financially  as  this  was.  Another  circumstance 
tending  to  show  that  the  defendants  did  not  expect 
or  desire  that  the  plaintiff  would  prove  a  salesman 
who  would  work  with  profit  to  the  company  and  him- 
self is  the  fact  that  he  was  65  years  of  age  at  the 
time  the  contract  was  entered  into.  It  is  not  usual  for 
successful  manufacturing  establishments  to  employ 
salesmen  who  have  already  reached  the  age  at  which 
many  are  forced  to  retire  rather  than  continue  in  the 
active  pursuit  of  business.  This  was  much  better  known 
to  defendants  than  to  plaintiff.  The  charter  of  the 
company  was  to  expire  in  1911,  so  that  when  defend- 
ants planned  in  1906  to  offer  such  a  contract,  and 
when,  pursuant  to  these  plans,  this  contract  was 
offered  to  and  urged  upon  plaintiff  .in  1907,  no  power 
existed  in  this  company  to  grant  an  extension  for  five 
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years  of  this  contract  for  three  years,  and  the  de- 
fendants must  be  presumed  to  have  known  that  fact. 

With  the  company's  affairs  in  the  condition  above 
stated,  defendants  held  an  informal  directors'  meet- 
ing in  June,  1906,  at  which  was  discussed  the  matter 
of  selling  stock.  Munroe  was  present  and  said:  **I 
do  not  know  anything  about  your  business,  but  if  you 
want  stock  sold,  I  can  sell  it/'  A  stockholder,  named 
Potter,  was  present  at  this  meeting  and  opposed  such 
a  method  of  selling  stock,  telling  the  others  that  it  was 
not  right ;  that  it  would  jeopardize  the  standing  of  the 
company;  that  it  would  be  practically  impossible  for 
such  an  agent,  in  a  restricted  territory,  to  sell  $1,000 
worth  of  goods  a  month,  for  his  own  sales  as  a  general 
agent,  covering  the  entire  country,  were  only  $14,000 
a  year,  and  that,  if  such  agent  could  do  such  a  volume 
of  business,  it  would  exceed  the  capacity  of  the  plant. 
In  reply  he  was  told  that  ''they  did  not  expect  all  of 
them  to  make  good."  This  indicates  that  defendants 
did  not  care  so  much  to  secure  agents  who  would  do 
a  large  volume  of  business,  as  they  did  to  secure  the 
money  which  would  come  to  the  company  from  the 
sales  of  stock.  However  that  may  be,  at  a  formal 
directors'  meeting  on  June  5,  1906,  the  officers  of  the 
company  were  authorized  to  make  the  proposed  con- 
tract with  Munroe  for  the  sale  of  stock.  It  is  in  evi- 
dence that  all  of  the  defendants  were  present  at  this 
meeting  and  voted  for  this  action.  At  this  time  there 
remained  in  the  treasury,  unissued,  $50,000  worth  of 
capital  stock,  but  this  stock  was  not  turned  over  to 
Munroe  for  sale,  but  was  divided  among  the  then 
stockholders  in  the  shape  of  a  stock  dividend,  and  then 
the  capital  stock  was  increased  by  another  $100,000. 
These  two  stock  dividends  of  $50,000  each  were  not 
based  upon  any  increase  in  the  value  of  the  property, 
and  the  then  stockholders  paid  nothing  into  the  treas- 
ury of  the  company  for  it.  It  was  simply  watering 
the  stock.  It  was  a  fraud  upon  any  who  bought  any 
of  the  last  issue  of  stock  without  knowledge  of  this 
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gift  to  the  prior  stockholders.  In  the  statement  to 
Dun  &  Company  which  plaintiff  examined  before  he 
entered  into  this  contract  this  watered  stock  was  listed 
as  **paid  in  cash.''  This  deceived  plaintiff,  who  had 
been  expressly  referred  by  defendants  to  Dun  &  Com- 
pany for  that  information. 

We  conclude  that  plaintiff's  $5,000  was  obtained 
from  him  by  fraud  and  deceit  by  means  of  the  fore- 
going statements,  representations  and  contracts,  de- 
vised by  Munroe  for  the  purpose  of  bringing  about 
sales  of  this  additional  capital  stock  of  the  company  at 
prices  far  beyond  the  value  of  such  stock,  and  adopted 
and  authorized  by  the  appellants,  and  that  they  know- 
ingly authorized  and  became  a  party  to  all  that  was 
done,  and  that  they  are  liable  to  plaintiff  in  this  action 
for  conspiracy,  fraud  and  deceit,  under  the  principles 
laid  down  in  Miller  v.  John,  111  111.  App.  56,  and  208 
111.  173,  and  in  the  authorities  there  cited.  The  con- 
tract of  the  company  with  Munroe,  the  various  forms 
of  contract  which  they  authorized  him  to  make,  which 
were  substantially  alike  except  as  to  the  amount  of 
stock  to  be  bought  and  salary  to  be  paid,  and  the  con- 
tract with  plaintiff,  were  each  competent  as  showing 
the  nature  of  the  scheme  which  defendants  adopted 
and  the  manner  in  which  it  was  to  be  and  was  carried 
out.  The  evidence  of  subsequent  events  was  compe- 
tent to  show  what  the  real  value  of  this  stock  was 
and  what  the  intention  of  defendants  really  was.  The 
trial  lasted  about  three  weeks  and  it  may  be  that  not 
all  rulings  upon  the  evidence  were  exactly  correct,  but 
no  substantial  error  appears  in  that  regard. 

We  find  no  substantial  error  in  the  giving  or  refusal 
of  instructions.  It  was  proper  to  refuse  the  44th  in- 
struction requested  by  appellants,  because  the  state- 
ments made  by  the  company  to  Dun  &  Company  were 
false  and  were  made  for  the  purpose  of  deceiving  any 
person  to  whom  they,  might  be  communicated  by  Dun 
&  Company,  and  plaintiff  was  requested  by  some  of 
the  defendants  to  make  inquiries  of  Dun  &  Company, 
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and  he  did  make  such  inquiries  and  obtained  the  in- 
formation communicated  by  this  false  statement  and 
was  influenced  thereby.  We  conclude  that  the  case 
stated  in  the  declaration  and  established  by  the  evi- 
dence warranted  the  infliction  of  punitive  damages  and 
that  therefore  the  giving  of  the  7th,  8th  and  9th  in- 
structions was  warranted,  and  therefore,  if  any  such 
element  entered  into  this  judgment,  it  is  not  erroneous. 
Three  of  the  defendants  did  not  personally  make  false 
representations  to  plaintiff,  but  they  approved  and 
voted  to  authorize  the  steps  which  were  afterwards 
taken  and,  having  entered  into  the  conspiracy  with  the 
other  defendants  to  sell  this  stock  in  a  manner  and  on 
a  basis  which  was  fraudulent  and  calculated  to  de- 
ceive, they  are  responsible  for  all  that  was  done. 

The  verdict  found  *  *  the  defendants  *  *  guilty,  without 
naming  them.  The  judgment  was  against  ^^the  de- 
fendants," also  without  naming  them.  Defendant 
Eastbum  was  not  served  and  did  not  enter  an  ap- 
pearance. Appellants  contend  that  this  is  a  judgment 
against  Eastbum  and  that  it  is  void  as  to  him  and 
therefore  must  be  reversed.  In  McCall  v.  Lesher,  7  111. 
(2  Gilm.  47) ,  certain  defendants  had  not  been  served  and 
had  not  appeared.  The  record  recited :  *  *  The  parties 
come  by  their  solicitors."  It  was  held  that  this  entry 
only  embraced  those  previously  before  the  court.  In 
Pardon  v.  Dwire,  23  111.  573,  a  judgment  against  the 
defendants  in  an  ejectment  suit,  where  one  of  them  had 
not  been  served,  it  was  held  that  the  judgment  was 
proper  as  against  the  one  served  who  appealed  and 
simply  void  as  to  the  other-  defendant,  and  that,  if  it 
had  been  rendered  against  defendant  in  the  singular 
number,  it  would  have  been  held  applicable  to  the 
defendant  who  was  served  and  who  was  making  de- 
fense. In  Gardner  v.  Hall,  29  HI.  277,  a  case  against 
four  defendants,  one  of  whom  was  not  served,  the  clerk 
recited  in  the  final  order  that  the  defendants  appeared 
and  it  was  held  that  this  entry  would  be  referred  to 
those  only  who  had  been  served.    In  Dawson  v.  Bridges, 
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19  111.  App.  280,  a  suit  against  five  defendants,  two  of 
whom  were  not  served  and  did  not  appear,  and  the 
judgment  was  against  the  defendants,  as  here.  It  was 
held  that  the  judgment  was  only  against  those  who,  by 
their  own  act  or  by  the  act  of  the  law,  had  been  made 
the  subjects  of  jurisdiction.  In  1  Freeman  on  Judg- 
ments, sec.  155,  it  is  said  that  in  all  cases  where  the 
expression  in  the  judgment  is  general,  it  will  be  con- 
fined to  the  parties  served  with  process.  That  and 
other  text  books  show  that  the  rule  is  otherwise  in  some 
states.  See  also  Hronek  v.  People,  134  HI.  139  on  pp. 
146, 147. 

We  conclude  that  under  the  rule  adopted  in  this  state 
this  is  not  a  judgment  against  Eastbum. 

Our  rule  16,  137  HI.  App.  625,  626,  requires  that 
*  *  The  index  must  give  not  only  the  number  of  each  ex- 
hibit and  document  in  evidence,  but  must  also  name  or 
describe  it  by  its  character,  parties,  date,  etc.,  so  as  to 
distinguish  it  from  every  other  exhibit  or  document  in 
that  record. ' '  The  index  to  the  abstract  in  this  case  is 
a  gross  violation  of  this  important  rule.  It  refers  to 
154  exhibits,  introduced  by  plaintiff.  Most  of  these 
are  letters  and  it  only  uses  the  word  * '  Letter, ' '  without 
any  statement  of  the  date  and  from  whom  and  to  whom 
it  was  written.  Several  of  these  exhibits  are  records 
of  the  corporation,  but  no  date  is  given.  Several  are 
statements,  but  only  that  word  appears.  Several  are 
contracts  or  forms  of  contract,  but  only  the  word 
** contract''  is  given.  This  index  is  of  no  value  and  we 
have  been  compelled  to  search  the  entire  abstract  to 
find  any  document  desired.  Many  material  matters  are 
entirely  omitted  from  the  abstract  or  are  insufficiently 
stated  therein.  We  denied  a  motion  to  strike  this  ab- 
stract from  the  files,  but  we  are  satisfied  now  that  we 
should  have  granted  it.  We  call  attention  to  this  mat- 
ter in  order  that  attorneys  may  hereafter  more  fully 
observe  said  Rule  16. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror^  T.  Michael  Beilly^  Plaintiff  in  Error. 

Gen.  No.  5^621. 

Indictment — use  of  initials.  The  use  of  the  initial  letters  in 
an  indictment  instead  of  the  full  Christian  name  of  the  person 
alleged  to  have  heen  injured,  is  sufficient  where  it  appears  that 
he  was  usually  known  by  such  initials. 

Prosecution  for  assault  with  intent  to  kill.  Appeal  from  the 
Circuit  Court  of  Jo  Daviess  county;  the  Hon.  Oscab  E?.  Heard, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1912. 
AfQrmed.    Opinion  filed  June  27,  1912. 

Louis  Gbeenberg,  Martin  J.  Dillon  and  John  J. 
CoBUBN,  for  plaintiff  in  error. 

W.  H.  Stead,  Fbanklin  J.  Stransky  and  Fbank  T. 
Sheban,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Beilly  was  indicted  for  an  assault  with  intent  to  kill 
and  pleaded  not  guilty,  and  was  tried  by  a  jury  and 
was  found  guilty  of  an  assault  with  a  deadly  weapon 
with  intent  to  inflict  a  bodily  injury  where  no  con- 
siderable provocation  appeared,  as  charged  in  the  in- 
dictment, and  was  sentenced  to  imprisonment  in  the 
county  jail  for  one  hundred  days  and  to  pay  a  fine  of 
$100  and  the  costs,  and  it  was  ordered  that  he  stand 
committed  to  the  county  jail  till  the  fine  and  costs  were 
paid.  He  sued  out  a  writ  of  error  and  attached  to  the 
record  fifteen  assignments  of  error,  which  are  not  now 
relied  upon,  and  afterwards  additional  assignments 
that  the  court  erred  in  refusing  to  quash  the  indictment 
and  in  refusing  to  arrest  the  judgment.  Though  the 
record  is  lengthy,  only  the  indictment  and  judgment 
aire  abstractedf  and  the  only  contention  is  that  the  in- 
dictment is  insuiKcient  to  support  a  conviction  because 
it  describes  the  person  injured  as  ''M.  C.  Connors.'* 
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The  People  contend  that  the  record  does  not  contain 
the  motion  to  quash  the  indictment  and  that  the  hill  of 
exceptions  does  not  contain  the  motion  in  arrest  of 
judgment.  In  fact,  the  record  does  contain  a  mo- 
tion to  quash  the  indictment  and  its  denial  and  an  ex- 
ception, and  the  hill  of  exceptions  does  not  contain  a 
motion  in  arrest  of  judgment  and  its  denial  and  an 
exception.  The  question  is  presented  whether  the  in- 
dictment is  fatally  defective  because  the  person  injured 
is  named  by  his  initials  only  in  the  indictment.  Such 
an  indictment  was  held  insuflScient  in  Willis  v.  People, 
2  111.  (1  Scam.)  399,  and  the  general  principle  on  which 
that  decision  was  based  was  approved  in  Aldrich  v. 
People,  225  HI.  610.  On  the  other  hand,  it  was  held  in 
Durham  v.  People,  5111.  (4  Scam.  172),  that,  in  stating  the 
name  of  the  person  on  whom  the  offense  was  committed, 
certainty  to  a  common  intent  only  is  necessary,  and  that 
the  name  by  which  he  is  usually  known  is  sufficient.  In 
Lee  V.  Mendel,  40  111.  359,  Charles  W.  Clayton  was 
sued  upon  an  instrument  signed  "  C.  W.  Clayton, ' '  and 
there  was  no  averment  that  Charles  W.  Clayion  signed 
it  by  the  name  and  style  of  C.  W.  Clayton.  It  was 
held  that  this  was  not  to  be  regarded  as  another  name, 
but  simply  as  an  abbreviation  of  the  full  name.  In 
Vandermark  v.  People,  47  HI.  122,  an  indictment  for 
assault  with  intent  to  commit  murder,  the  initials  only 
of  the  person  assaulted  were  given  in  the  indictment, 
and  the  court  said  that  when  the  person  is  described  by 
the  initials  of  his  Christian  name  and  he  is  as  well 
known  by  that  as  by  his  full  name,  the  object  of  the 
rule  requiring  his  name  to  be  set  out  in  the  indictment 
has  been  obtained,  and  that  it  is  a  question  for  the 
jury  whether  he  was  known  in  the  community  as  well 
by  that  as  by  his  full  name.  In  Little  v.  People,  157 
lU.  153,  the  name  of  the  person  injured  was  stated  in 
the  indictment  as  **John  F.  Hinckley.'*  The  evidence 
was  only  that  **  J.  F.  Hinckley''  was  injured.  Several 
authorities  are  there  cited,  and  the  <x>nviction  was 
affirmed,  and  the  court  there  said : 
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"The  use  of  the  initial  letters  in  place  of  the  full 
Christian  name  has  become  general  among  all  classes 
of  people^  and  a  judgment  of  conviction,  otherwise  free 
from  error,  ought  npt  to  be  reversed  because  in  the 
evidence  the  Christian  name  of  the  owner  of  the  prop- 
erty stolen  was  proved  only  to  the  extent  of  the  ini- 
tials. No  question  was  raised  on  the  trial  that  the 
witness  J.  F.  Hinckley-,  who  testified  to  the  theft  of  the 
diamond  from  his  person,  was  not  the  John  F.  Hinckley 
named  in  the  indictment.  There  can  be  no  reason- 
able doubt  as  to  the  identity,  and  it  will  be  presumed 
that  the  John  F.  Hinckley  named  in  the'  indictment  and 
the  J.  F.  Hinckley  mentioned  in  the  proof  as  the  owner 
of  the  property  are  one  and  the  same  person.  There 
,  is  no  substantial  variance,  and  an  unsubstantial  one 
cannot  operate  to  reverse  the  judgment. '  ^ 

The  people  filed  an  additional  abstract  here,  from 
which  it  appears  that  the  person  injured  testified  that 
his  name  was  M.  C.  Connors,  and  four  other  witnesses, 
including  plaintiff  in  error,  called  him  M.  C.  Con- 
nors, and  in  eight  instructions  given  at  the  request  of 
plaintiff  in  error,  the  person  injured  was  called 
by  plaintiff  in  error  M.  C.  Connors.  It  therefore  ap- 
pears that  that  is  the  name  by  which  he  was  usually 
known.  In  fact,  we  are  not  cited  to  any  evidence  which 
shows  that  he  has  any  other  name.  It  is  merely  a 
presumption  from  common  usage  that  these  initials 
represent .  some  full  Christian  name.  If  the  person  in- 
jured is  as  well  known  by  that  name  as  by  any  other 
name,  he  is  in  no  danger  of  being  unable  to  prove  this 
indictment  and  conviction  in  defense  to  another  indict- 
ment for  the  same  offense  upon  the  same  person,  and 
that  danger  is  the  only  reason  for  requiring  the  name 
to  be  stated  in  full.  Since  Willis  v.  People,  supra, 
was  decided,  section  9  of  division  11  of  the  Criminal 
Code  has  been  enacted,  which  provides  that  no  writ  of 
error  shall  be  sustained  for  any  matter  not  affecting 
the  real  merits  of  the  offense  charged  in  the  indict- 
ment. 

The  judgment  is  affirmed. 

Affirmed. 
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Frank  M.  Banker,  Appellee,  y.  The  City  of  Woodstock, 

Appellant,  impleaded,  etc. 

Gen.  No.  5,624. 

1.  Appeals  and  rbrobb — when  freehold  involved.  A  freehold  is 
involved  on  a  bill  to  restrain  a  city  from  building  a  sidewalk  on  a 
strip  of  certain  premises  alleged  to  belong  to  complainant. 

2.  Appeals  and  ebbobs — jurisdiction,  though  freehold  involved. 
Though  a  freehold  is  involved,  the  appellate  court  must  take  juris- 
diction to  the  extent  of  determining  whether  the  bill  Justifies  a 
preliminary  injunction  on  an  appeal  from  an  interlocutory  order 
granting  an  injunction  restraining  a  city  from  building  a  sidewalk 
on  a  strip  of  land  alleged  to  belong  to  the  complainant,  since  by 
statute,  jurisdiction  of  an  appeal  from  such  an  order  is  granted  to  . 
such  court  only. 

3.  Ghangeby — when  Mil  does  not  exclusively  rely  on  estoppel, 
A  bill  does  not  rely  exclusively  on  equitable  estoppel,  where  in 
addition  to  alleging  exclusive  ownership  for  twenty-eight  years.  It 
alleges  that  according  to  the  measurements  in  the  recorded  plat 
of  the  premises,  on  a  strip  of  which  a  city  is  attempting  to  place 
a  sidewalk,  and  the  deed  thereof,  the  complainant  is  entitled  to  the 
strip  in  question. 

4.  Injunction — when  preliminary  properly  continued,  Equity 
has  jurisdiction,  and  a  preliminary  injunction  is  properly  retained 
until  the  hearing,  where  the  bill  avers  that  complainant  is  the 
owner  of  a  strip  of  land  on  which  defendant  is  constructing  a  side- 
walk, that  he  has  exclusively  possessed  it  for  over  twenty-eight 
years  and  with  his  predecessors  for  over  forty  years,  and  that 
the  defendant  never  possessed  it  or  acquired  any  right  therein,  but 
undertook  to  seize  it  without. 

Injunction.  Appeal  from  the  Circuit  Court  of  McHenry  county; 
the  Hon.  C.  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.    Affirmed.    Opinion  filed  June  27,  1912. 

E.  H.  Waite,  for  appellant;  David  R.  Joslyn  and 
Paul  J.  Donovan,  of  counsel. 

V.  8.  LuMLEY  and  Babnes  &  Barnes,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 
Appellee  filed  a  bill  in  equity  against  the  city  of 
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Woodstock  and  its  mayor  and  a  contractor  named 
Johnson  to  restrain  defendants  from  building  a  side- 
walk upon  the  south  seven  feet  of  certain  premises. 
Notice  was  given  the  defendants  of  an  application  for 
a  temporary  injunction  under  said  bill,  and  a  tempo- 
rary injunction  was  granted.  Defendants  answered 
and  moved  to  dissolve  the  injunction.  Thereafter  the 
defendants  withdrew  their  answer,  and  it  is  not  in  this 
record,  and  the  record  does  not  inform  us  what  de- 
fense is  set  up.  Defendants  then  moved  to  dissolve  the 
injunction  for  want  of  equity  on  the  face  of  the  bill. 
This  is  an  appeal  by  the  city  from  an  order  denying 
that  motion.  A  freehold  is  involved  (Village  of  Crete 
v.  Hewes,  168  lU.  330),  and  we  have  no  jurisdiction, 
generally,  of  a  case  involving  a  freehold.  But  an 
appeal  from  such  an  interlocutory  order  is  by  statute 
granted  to  this  court  only,  and  therefore  we  must  take 
jurisdiction  (Craig  v.  Craig,  246  111.  449)  to  the  extent 
of  determining  whether  the  case  stated  in  the  bill  jus- 
tified a  preliminary  injunction. 

Appellant  assumes  that  the  bill  admits  that  appellee 
does  not  own  said  south  seven  feet,  and  that  the  same  is 
a  part  of  the  street,  and  that  the  bill  only  attempts  to 
set  up  an  equitable  estoppel  in  favor  of  appellee  and 
against  the  city  on  account  of  long  continued  posses- 
sion of  the  street  and  certain  other  facts;  and  appel- 
lant insists  that,  as  the  bill  does  not  show  that  appellee 
has  erected  any  extensive  or  costly  structure  upon 
said  seven  feet,  therefore  no  equitable  estoppel  arises, 
and  equity  has  no  jurisdiction,  but  that  appellee  should 
be  left  to  his  remedy,  if  any,  at  law.  We  do  not  so  under- 
stand the  bill.  It  allages  that  Centerville,  now  the  city 
of  Woodstock,  was  platted  on  June  4, 1844,  and  the  plat 
was  recorded,  and  that  so  much  of  said  plat  as  is 
material  herein  is  attached  to  the  bill  as  an  exhibit; 
and  the  plat  shows,  among  other  things,  a  certain  un- 
numbered lot,  bounded  on  the  north  by  Calhoun  street, 
on  the  east  by  Tryon  street,  on  the  south  by  South  street, 
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and  on  the  west  by  Hayward  street,  having  as  its  dimen- 
sions, 300  feet  from  east  to  west  and  270  feet  from 
north  to  south;  that  in  1862,  by  an  assessor's  plat  of 
said  real  estate,  duly  recorded,  said  lot  was  numbered 
77 ;  that  in  April,  1882,  appellee  became  the  owner  of 
said  lot  77  and  took  possession  of  the  same  and  moved 
into  the  dwelling  house  situated  thereon  and  ever  sinc« 
that  time  has  been  in  the  open  and  exclusive  possession 
of  said  premises ;  that  when  he  entered  upon  said  prem- 
ises, there  was  on  the  entire  south  side  thereof  a  high 
board  fence,  which  had  been  maintained  for  a  number 
of  years  before  appellee  bought  the  premises,  and  he 
believed  that  said  fence  was  on  the  south  line  of  the 
premises  which  he  then  bought,  and  on  the  north  line 
of  South  street,  and  he  thereafter  occupied  said  prem- 
ises continuously  to  the  line  of  said  fence,  and  that  the 
city  and  its  oflScers  made  no  claim  that  said  fence  was 
not  on  the  north  line  of  South  street  till  the  year  1910, 
and  that  said  line  upon  which  said  fence  stood  had 
been  maintained  for  over  forty  years  as  the  south  line 
of  said  lot  77  and  the  north  line  of  South  street,  and 
that  from  the  south  line  of  Calhoun  street  on  lot  77 
to  the  line  of  said  fence  was  just  270  feet,  so  that  by 
occupying  to  said  line  he  held  just  the  quantity  of  land 
called  for  by  the  plats  and  his  deed,  and  that  he  has  no 
means  of  moving  his  north  line  north  into  Calhoun 
street,  so  that,  if  the  city  were  permitted  to  take 
seven  feet  off  from  the  south  end  of  his  lot,  he  would 
lose  that  amount  of  land  called  for  by  his  plat  and 
deed;  and  that  said  city  had  never  at  any  time  had 
possession  or  claimed  any  right  in  said  premises  till 
1910.  The  bill  further  alleged  that,  in  the  fall  of  1910, 
he  returned  from  a  visit  to  Montana  and  found  that 
some  one,  professing  to  act  under  authority  of  the  city, 
had  commenced  grading  and  filling  for  a  sidewalk 
about  seven  feet  north  of  the  south  line  of  said  prem- 
ises and  had  opened  and  removed  a  part  of  appellee's 
fence  on  said  line  and  had  deposited  gravel  inside  the 
line  of  said  fence  and  had  commenced  excavating  to 
construct   a   sidewalk;   that   appellee   protested   and 
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no  further  work  was  then  done,  but  that  on  September 
25,  1911,  the  day  before  this  bill  was  filed,  defendant 
Johnson,  claiming  to  act  under  the  authority  of  the 
city  commenced  the  construction  of  said  walk  across 
appellee 's  lot  seven  feet  north  of  its  south  line,  and  had 
built  three  or  four  rods  of  said  walk  when  appellee  gave 
notice  of  an  application  for  an  injunction  and  there- 
upon filed  this  bill.  The  bill,  therefore,  alleges  that 
appellee  owns  this  entire  lot  to  the  line  of  said  fence 
and  owns  said  seven  feet  in  question  and  had  exclusive 
possession  thereof  for  over  twenty-eight  years  and  that 
his  predecessors  in  title  had  possession  long  before 
that,  and  that  the  city  never  had  any  possession  of  it 
and  never  asserted  any  claim  tijl  September,  1910.  The 
bill  also  alleges  that  the  city  never  condemned  this  strip 
for  a  street  or  obtained  any  consent  to  its  use  as  a 
street.  The  plat,  so  far  as  it  is  set  forth,  does  not  show 
the  width  of  the  streets  and,  if  the  allegation  of  the  bill 
is  true  that  all  of  the  plat  that  is  material  is  set  out  as 
an  exhibit,  then  the  lots  have  definite  measurements 
and  the  streets  have  no  width  specified.  The  case  made 
by  the  bill,  therefore,  is  that  appellee  is  the  owner 
of  this  strip  and  has  exclusively  possessed  it  for  over 
twenty-eight  years  and  he  and  his  predecessors  for 
over  forty  years,  and  that  the  city  has  never  possessed 
it  and  has  never  acquired  any  right  to  it,  but  has  un- 
dertaken to  seize  it  by  force  and  without  authority  of 
law. 

Equitable  jurisdiction  in  cases  in  many  respects 
similar  was  exercised  in  City  of  Peoria  v.  Johnston, 
56  HI.  45 ;  Village  of  Winnetka  v.  Prouty,  107  111.  218 ; 
and  Village  of  Vermont  v.  Miller,  161  111.  210.  The 
Johnston  case,  supra,  was  a  bill  to  enjoin  the  city  of 
Peoria  from  taking  a  strip  of  land  between  appellant's 
house  and  the  street  and  making  it  a  part  of  the  street, 
upon  which  strip  there  were  no  buildings  or  expensive 
improvements.  In  answer  to  the  argument  that  this 
was  not  a  proper  matter  for  the  interference  of  a  court 
of  equity,  the  court  said : 

'  *  The  complainant  was  seeking,  not  merely  to  enjoin 
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a  trespass,  but  to  restrain  the  city,  under  color  of  its 
chartered  powers,  from  taking  absolute  possession  of 
property  to  which  it  had  no  right,  and  inflicting  a  per- 
manent and  continuing  injury  upon  the  complainant. 
In  such  cases,  injunction  is  a  proper  remedy/' 
In  City  of  Joliet  v,  Werner,  166  111.  34,  the  court 

quoted  as  follows  from  High  on  Injunctions : 

**When  a  municipal  corporation  threatens  to  remove 
.  plaintiff's  fences  as  an  alleged  encroachment  upon  a 
street,  plaintiff  having  for  thirty  years  been  in  the 
undisturbed  possession  of  the  premises,  the  city  having 
used  no  portion  thereof  for  a  street,  and  offering  no 
compensation  to  plaintiff,  and  no  means  of  adjusting 
his  compensation  for  the  property  to  be  taken,  an  ap- 
propriate case  is  presented  for  relief  by  injunction.'* 

To  the  same  effect  is  Village  of  Itasca  ♦.  Schroeder, 
182  111.  192.  In  Lowery  v.  City  of  Pekin,  186  111.  387, 
the  court  said : 

**This  is  a  case  where  a  municipality,  under  claim  of 
right,  is  unlawfully  trying  to  take  the  property  of  a 
private  citizen.  It  is  well  settled,  that  injunction  is  a 
proper  remedy  where  cities  or  public  officers,  under 
color  of  power  or  daim  of  right,  are  illegally  attempt- 
ing to  injure,  or  take  the  property,  or  impair  the  rights, 
of  a  citizen. ' ' 

It  is  held  in  several  of  the  cases  cited,  as  also  in 
Hewes  v.  Village  of  Crete,  175  111.  348,  that,  even 
where  by  a  plat  there  may  seem  to  be  a  right  to  a 
street,  yet  if  the  land  upon  which  that  street  would  lie, 
if  accepted  and  opened,  has  been  permitted  to  be  en- 
closed within  the  fence  of  abutting  owners  and  treated 
by  them  as  their  private  property  without  interruption 
by  the  municipality  for  over  thirty  years,  the  public 
rights,  if  any  originally  existed,  are  lost  by  abandon- 
ment. The  bill  stated  various  other  facts  relating  to 
the  conduct  of  the  municipality  towards  appellee  and 
the  owners  of  other  similar  lots  on  the  same  street, 
which  it  is  alleged  would  make  it  inequitable  for  the 
city  to  do  the  acts  here  complained  of.  It  is  unneces- 
sary to  consider  that  aspect  of  the  bill.    Enough  has 
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been  stated  to  show  that  a  court  of  equity  has  juris- 
diction and  that  it  was  proper  to  retain  the  injunction 
until  the  merits  are  tried  upon  a  hearing. 
The  order  is  therefore  aflSrmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  In  Er- 
ror^ y.  John  Shook^  Plaintiif  in  Error. 

Oen.  No.  5,629. 

1.  Dbamshops — wJien  count  of  information  not  quashed,  A 
count  of  an  information  charging  sales  of  liquor  in  anti-saloon  ter- 
ritory, which  alleges  sales  in  a  "certain  room  on  the  first  floor" 
of  certain  premises,  should  not  be  quashed  for  lack  of  sufficient 
description,  where  there  is  nothing  in  the  information  to  show  that 
there  Is  more  than  one  room  on  the  first  floor. 

2.  Dramshops — suf^ciency  of  information,  A  count  of  an  in- 
formation cannot  he  quashed  on  the  ground  that  alleged  sales  of 
liquor  in  anti-saloon  territory  were  made  in  the  defendant's  resi- 
dence, and  that  the  residence  cannot  be  abated,  where  the  infor- 
mation does  not  show  that  the  place  was  his  residence. 

3.  Dramshops — what  places  may  he  abated.  It  would  not  seem 
that  abatement  of  a  place,  where  liquor  is  sold  in  violation  of  the 
Anti-Saloon  Act,  is  prevented  by  the  fact  that  such  place  Is  the 
defendant's  residence. 

4.  Criminal  law — hill  of  exceptions.  A  purported  bill  of  excep- 
tions should  be  disregarded  where  the  words  "and  bill  of  excep- 
tions" in  the  clerk's  certificate  to  the  record  are  struck  out,  and 
the  purported  bill  of  exceptions  following  is  not  certified  as  an 
original  or  a  true  copy  by  the  clerk,  and  where,  if  it  is  the  original, 
it  Is  not  properly  in  the  record  without  an  agreement  by  the 
opposing  counsel 

Prosecution  for  violation  of  Anti-Saloon  Territory  Act  Appeal 
from  the  County  Court  of  Warren  county;  the  Hon.  L.  E.  Murphy, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1912. 
Affirmed.    Opinion  filed  June  27,  1912. 
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C.  A.  McLaughlin  and  Oscab  Cablstbom,  for  plain- 
tiff in  error. 

Geobge  C.  Hillyeb  and  J.  W.  Cmindenin,  for  defend- 
ant in  error. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  state's  attorney  of  Warren  county  filed  in  the 
County  Court  an  information  charging  John  Shook 
with  violations  of  the  act  concerning  anti-saloon  ter- 
ritory. The  defendant  moved  to  quash  the  information 
and  that  motion  was  overruled.  He  then  pleaded  not 
guilty,  and  was  tried  and  convicted  under  the  first  and 
seventh  counts.  The  first  count  charged  that  he  unlaw- 
fully sold  intoxicating  liquor  in  the  town  of  Monmouth, 
while  it  was  anti-saloon  territory ;  and  under  that  coimt 
there  was  a  judgment  that  he  be  fined  $100  and  confined 
in  the  county  jail  twenty  days.  The  seventh  count 
charged  that  he  was  the  keeper  of  a  place  described  as 
*'a  certain  room  on  the  first  floor  of  the  premises  lo- 
cated at  921  South  Main  Street''  in  Monmouth,  where 
intoxicating  liquor  was  unlawfully  sold  while  said  town 
was  anti-saloon  territory,  and  that  he  did  unlawfully 
sell  intoxicating  liquor  there  in  violation  of  said  act, 
and  did  then  and  there  keep  a  common  nuisance ;  and 
under  that  count  there  was  a  judgment  that  he  be  fined 
$100  and  be  confined  in  the  county  jail  thirty  days  after 
the  expiration  of  the  confinement  under  the  first  count, 
and  that  said  place,  to-wit,  *  *  a  certain  room  on  the  first 
floor  of  the  premises  located  at  921  South  Main 
Street"  in  the  town  of  Monmouth,  be  closed  by  the 
sheriff  of  Warren  County  and  be  abated  until  said 
Shook  give  bond  in  the  sum  of  $1,000,  conditioned  ac- 
cording to  law,  with  security  to  be  approved  by  the 
court.  There  was  a  further  judgment  that  Shook  pay 
the  costs  of  the  prosecution  and  that  the  People  have 
execution  for  the  fine  and  costs  and  that  Shook  stand 
committed  to  the  county  jail  till  fines  and  costs  are 
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paid.  Thereupon  Shook  gave  the  bond  required  by- 
said  judgment  and  it  was  approved  and  a  further  order 
was  entered  directing  the  sheriff  not  to  close  said  place. 
Shook  brings  this  case  here  upon  a  writ  of  error  to 
review  said  judgment. 

It  is  contended  that  the  court  should  have  quashed 
the  seventh  count  for  lack  of  a  suflScient  description 
of  the  place,  and  that  the  sheriff  could  not  know  from 
the  judgment  which  room  on  the  first  floor  of  the  build- 
ing described  he  should  close.  There  is  nothing  in  the 
information  to  show  that  there  is  more  than  one  room 
on  the  first  floor.  It  is  contended  that  921  South  Main 
street  is  the  residence  of  defendant  and  that  it  could 
not  be  abated  under  the  law.  We  see  no  reason  why 
the  fact  that  this  was  Shook  ^s  residence  should  pre- 
vent the  place  from  being  abated  if  it  was  kept  con- 
trary to  the  provisions  of  the  anti-saloon  act,  which 
authorizes  abatement  of  the  place.  But  the  information 
does  not  show  that  this  was  his  residence,  and  there- 
fore the  count  could  not  be  quashed  on  that  ground. 
There  was  no  motion  in  arrest  of  judgment. 

Plaintiff  in  error  complains  of  the  rulings  of  the  court 
upon  the  evidence  and  the  instructions.  Defendant  in 
error  insists  that  there  is  no  such  transcript  and  cer- 
tificate as  the  law  requires  and  that  therefore  these 
matters  cannot  be  considered.  The  record  contains  the 
information,  warrant  and  return,  and  the  record  of  the 
proceedings  of  the  court  kept  by  the  clerk,  including 
the  judgment,  to  which  is  attached  the  certificate  of 
the  clerk  that  *'the  foregoing ''  is  a  complete  transcript 
of  the  proceedings,  pleading,  orders  and  judgment  of 
the  court  in  this  case,  wherein  the  People  are  plaintiff 
and  John  Shook  is  defendant.  In  the  certificate,  as 
prepared,  was  also  included  *'and  bill  of  exceptions,'* 
and  said  words  are  stricken  out.  Thereafter  follows 
an  assignment  of  error,  not  signed  by  any  cine.  After 
that  comes  what  purports  to  be  a  bill  of  exceptions, 
containing  evidence,  exhibits,  instructions,  a  motion  for 
a  new  trial,  points  in  support  thereof,  a  denial  of  said 
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motion  and  an  exception  thereto,  a  certificate  purport- 
ing to  be  by  an  oflScial  reporter,  and  a  certificate  pur- 
porting to  be  by  the  trial  judge.  There  is  no  certificate 
by  the  clerk  of  the  court  that  this  is  a  true  copy  or  the 
original  of  the  bill  of  exceptions  filed  in  said  cause,  and, 
if  it  is  the  original,  it  could  not  be  incorporated  in  the 
record  without  an  agreement  by  counsel  for  the  oppos- 
ing parties,  and  there  is  no  such  agreement.  It  is  clear 
that  the  clerk,  by  striking  out  the  words  **the  bill  of 
exceptions''  from  his  prepared  certificate,  expressly 
refused  to  certify  to  this  bill  of  exceptions.  Appa- 
rently a  record  of  everything  but  the  bill  of  exceptions 
was  prepared  and  certified  and  errors  assigned  thereon, 
and  afterwards  plaintiff  in  error  caused  something  to 
be  attached  thereto,  having  the  form  of  a  bill  of  excep- 
tions and  upon  the  contents  of  which  he  seeks  to  re- 
verse these  judgments.  We  regard  it  as  our  duty  to 
disregard  this  supposed  bill  of  exceptions,  and  it  fol- 
lows that  the  judgments  must  be  affirmed.  We  deem 
it,  however,  proper  to  say  that  the  proofs  under  the 
first  count  related  to  sales  of  liquor  at  Shock's  place 
of  business  at  111  South  First  street  and  that  the 
proofs  under  the  seventh  related  to  sales  of  liquor  at 
his  residence  at  921  South  Main  street,  and  that  the 
proof  showed  that  these  places  were  in  anti-saloon  ter- 
ritory, and  that  shortly  prior  to  the  sales  shown  by  the 
evidence  Shook  paid  a  special  tax  to  the  United  States 
Government  for  each  of  said  places  as  a  retail  liquor 
dealer  and  had  received  the  internal  revenue  special 
tax  receipt  for  each  place,  made  prima  facie  evidence 
of  guilt  by  section  17  of  the  anti-saloon  territory  act, 
and  that,  even  if  there  were  some  technical  errors 
shown  by  said  bill  of  exceptions,  yet  there  can  be  no 
reasonable  doubt  under  the  evidence  that  he  had  vio- 
lated the  law  at  both  places.  It  is  not  reasonable  to 
suppose  that  he  acquired  and  paid  for  these  special 
licenses  merely  for  the  pleasure  of  their  possession. 
The  judgment  is  therefore  affirmed. 

Affirmed. 
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Hugh  B.  Cnrry^  Appellee,  t.  City  of  Aurora  et  al.^ 

Appellants. 

Oen.  No.  6,384. 

1.  Mandamus — what  must  he  shoton  to  entitle  Uauance  of.  Man- 
damus for  the  performance  of  an  act  will  not  lie,  unless  there  is 
a  clear  legal  right  to  have  the  act  performed  and  a  clear  legal  duty 
on  the  defendant  to  perform. 

2.  Mandamus — issuance  of  saloon  license.  A  city  cannot  be  com- 
pelled to  Issue  a  license  to  keep  a  dramshop^  except  under  a  valid 
ordinance. 

3.  Dramshops — ordinance  requiring  hut  one-half  of  liquor  li- 
cense fee  in  advance.  An  ordinance  which  requires  the  payment 
of  only  one-half  of  a  liquor  license  fee  in  advance,  is  invalid  as 
violative  of  the  Dramshop  Act. 

4.  Dramshops — provision  of  ordinance  requiring  liquor  license 
fee  to  he  paid  to  clerk.  The  provisions  of  an  ordinance  requiring 
liquor  license  fees  to  be  paid  to  the  clerk  are  invalid  as  violative  of 
the  Dramshop  Act  which  requires  the  same  to  be  paid  into  the 
city  treasury. 

5.  Dramshops — conditions  of  dealer*s  hond.  An  ordinance,  relsr 
tive  to  the  issuance  of  liquor  licenses  which  does  not  require  the 
giving  of  a  bond  with  the  conditions  specified  in  section  5  of  the 
Dramshop  Act,  is  void. 

6.  Dramshops — petition  for  license.  Where  the  petition  for  a 
license  to  keep  a  saloon  describes  the  location  as  "at  Bishop  Hotel 
Block,  River  Street  and  Downer  Place,"  it  Is  insufficient  for  want 
of  a  definite  designation. 

7.  Dramshops — discretion  to  issue  license.  Where  mayor  is 
given  discretion  as  to  the  issuing  of  a  license,  the  court  will  re- 
spect a  fair  exercise  thereof. 

8.  Dramshops — discretion  (m  to  issuance  of  license.  Where  a 
mayor  has  discretion  as  to  the  issuance  of  saloon  licenses,  a  refusal 
to  issue  a  license,  because  the  applicant  is  but  22  years  old,  is  a 
fair  exercise  of  such  discretion. 

9.  Dramshops — city  has  power  to  limit  numher  of.  A  city  has 
power  to  limit  the  number  of  saloons,  by  ordinance. 

10.  Dramshops — permitting  renewal  of  liquor  license.  An  ordi- 
nance permitting  a  renewal  of  liquor  licenses  at  the  end  of  each 
year,  at  the  option  of  the  licensee,  and  making  such  renewal  trans- 
ferrable,  is  invalid. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  DuAME  J.  Carnes,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Reversed.    Opinion  filed  June  27»  1912. 
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Chables  F.  Clyne,  Aldbich  &  Wobcbsteb  and  Aij- 
SGHULEB^  Putnam  &  James^  for  appellants. 

John  M.  Baymond,  John  K.  Newhall  and  Fbep  B. 
Sheabeb^  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  filed  a  petition  in  the  Circuit  Court  of  Kane 
county  for  a  mandamus  to  compel  the  city  of  Aurora 
and  its  mayor  and  its  clerk  to  issue  to  appellee  a  license 
to  keep  a  dramshop.  He  averred  the  existence  of  ordi- 
nance No.  1244  and  that  he  had,  on  July  12, 1911,  made 
a  written  application  to  the  mayor  and  clerk  for  such 
license  and  had  paid  the  cJerk  $1,000  as  a  license  fee 
for  the  term  of  one  year,  ending  June  30,  1912,  pur- 
suant to  said  ordinance^  and  had  presented  a  proper 
bond  to  the  clerk,  and  that  the  mayor  and  clerk  re- 
fused to  issue  the  license.  Appellee  averred  that  a 
license  was  refused  him  because  of  a  certain  ordinance 
No.  954,  which  undertook  to  lunit  the  number  of  li- 
censes which  might  be  issued  in  said  city,  and  that 
the  mayor  and  city  clerk  claimed  that  the  city  had 
already  issued  as  many  licenses  as  were  allowed  by 
said  ordinance  No.  954.  Appellee  averred  that  said 
ordinance  954  was  void  for  various  reasons  stated  in 
the  petition  for  a  mandamus.  Appellee  averred^  that 
he  was  a  person  of  good  character  and  was  entitled  to 
a  license.  Appellant  filed  twelve  pleas,  to  each  of 
which  appellee  filed  a  rejoinder.  Issues  of  fact  were 
thus  joined.  The  issues  were  tried  without  a  jury,  and 
the  court  found  said  ordinance  No.  954  void  and 
awarded  a  peremptory  writ  of  mandamus,  and  the  de- 
fendants appeal  therefrom. 

It  is  assigned  for  error  among  other  things  that  the 
court  erred  in  not  finding  section  3A  and  section  10  of. 
ordinance  No.  1244  illegal  and  void.  One  who  seeks 
to  compel  the  performance  of  some  act  by  a  writ  of 
mandamus  must  show  a  clear  legal  right  on  his  part  to 
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have  the  act  performed  and  a  dear  legal  duty  on  the 
part  of  the  defendant  to  perform  that  act.  Appellee 
based  his  right  to  have  this  license  issued  to  him  upon 
said  ordinance  No.  1244,  which  he  alleged  was  a  valid 
ordinance.  A  dty  cannot  he  compelled  to  issne  a  li- 
cense to  keep  a  dramshop,  except  under  a  valid  ordi- 
nance. Its  statutory  power  to  license  a  dramshop  is 
dorman  till  a  valid  ordinance  had  been  enacted :  People 
V.  Cregier,  138  HI.  401;  People  v.  Mount,  186  111.  560, 
Ordinance  No.  1244  establishes  the  license  fee  for  one 
year  and  provides  for  the  payment  of  one-half  of  that 
amount  in  advance  and  requires  the  applicant  to  give 
a  bond  that  he  will  pay  the  other  half.  The  act  con- 
cerning dramshops  makes  it  unlawful  to  grant  a  li- 
cense except  by  the  payment  in  advance  of  the  sum 
fixed  as  the  annual  fee  for  the  license.  It  was  so  held 
in  People  v.  Mount,  supra.  In  that  respect  this  ordi- 
nance is  void.  The  statute  requires  the  license  fee  to 
be  paid  into  the  treasury  of  the  city.  This  ordinance 
required  it  to  be  paid  to  the  clerk.  This  provision  was 
invalid:  Orton  v.  City  of  Lincoln,  156  HI.  499.  Sec- 
tion 5  of  the  dramshop  act  forbids  the  authorities 
of  any  city  to  grant  a  license  to  keep  a  dramshop  until 
a  bond  has  been  given  with  the  conditions  in  that  sec- 
tion specified.  This  ordinance  does  not  require  a  bond 
with  those  conditions. 

But,  if  the  validity  of  ordinance  No.  1244  were  not 
considered,  still  appellee  was  not  entitled  to  a  license 
for  several  reasons.  In  his  original  petition  for  man- 
damus, appellee  stated  that  his  petition  to  the  mayor 
and  clerk  for  a  license  described  the  place  where  he 
desired  to  sell  liquors  as  Bishop  Hotel,  Downer  Place, 
in  the  city  of  Aurora.  By  an  amendment  it  was  charged 
that  the  petition  for  a  license  described  the  location  as 
**at  Bishop  Hotel  Block,  Eiver  Street  and  Downer 
Place.  *'  Such  also  was  the  description  of  the  place  in 
the  bond.  The  Bishop  Hotel  block  is  on  Eiver  street 
and  Downer  place  aad  an  alley.    The  Bishop  Hotel 
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occupies  a  part  of  this  block,  and  several  other  portions 
of  it  are  occupied  by  other  parties,  all  the  occupants 
being  tenants.  Appellee  was  not  a  tenant  of  any  part 
of  the  block.  The  statute  defines  a  dramshop  as  a 
'* place'*  where  spirituous  liquors  are  sold,  etc.  The 
sufficiency  of  the  designation  of  the  place  by  appellee 
in  his  application  and  bond  is  raised  by  the  pleadings. 
A  saloon  or  dramshop  is  one  place  or  room  and  not 
several  rooms.  A  license  to  keep  a  dramshop  can  only 
authorize  it  in  one  place.  Malkan  v.  City  of  Chicago, 
217  HI.  471.  This  application  and  bond  did  not  desig- 
nate whether  this  dramshop  was  to  be  kept  on  River 
street  or  on  Downer  place  or  on  the  alley,  not  whether 
it  was  to  be  kept  in  the  basement  or  on  the  first  floor 
or  on  some  floor  above  the  first  floor,  or  whether  it  was 
to  be  kept  in  the  premises  leased  for  a  hotel  or  in  some 
other  portion  of  the  block.  We  are  of  opinion  that  the 
city  authorities  could  not  be  required  to  issue  a  license 
to  appellee  to  keep  a  dramshop  in  such  part  of  that 
block  as  he  might  thereafter  select.  Again,  the  ordi- 
nance gave  the  mayor  a  discretion  as  to  the  issuing  of 
licenses.  The  court  will  respect  such  a  discretion  when 
fairly  exercised.  Harrison  v.  People,  222  111.  150; 
Kretzmann  v.  Dunne,  228  111.  31 ;  Block  v.  City  of  Chi- 
cago, 239  HI.  251.  Appellee  was  about  22  years  old  at 
the  time  he  made  this  application.  The  mayor  testified 
that  one  of  the  reasons  why  he  refused  the  license  was 
that  he  thought  if  so  young  a  man  kept  a  dramshop, 
young  men  would  be  specially  attracted  thereto,  and 
that  he  thought  a  person  of  the  age  of  appellee  was  not 
likely  to  have  sufficient  experience  to  conduct  a  saloon. 
We  are  unable  to  say  that  the  mayor  abused  his  dis- 
cretion in  refusing  a  license  for  that  reason.  More- 
over, appellee  did  not  pay  the  money  into  the  treasury 
of  the  city,  as  the  dramshop  act  required,  but  paid  it  to 
the  city  clerk,  and  the  bond  which  he  tendered  did  not 
contain  the  provisions  which  the  statute  required,  and 
these  defenses  were  set  up  in  the  pleadings  and  were 
sufficient  to  defeat  his  application. 
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So  far  as  ordinance  No.  954  limited  the  number  of 
saloons  which  might  be  kept  in  the  city  of  Aurora  by 
the  population,  we  are  of  opinion  that  it  was  a  valid 
exercise  of  the  power  of  the  city.  People  v.  Cregier, 
supra;  Block  v.  City  of  Chicago,  supra;  People  v.  Mohr, 
252  111.  160.  This  limitation  was  relied  upon  in  the 
pleadings,  and  the  proof  showed  that,  prior  to  the  ap- 
plication by  appellee  for  such  a  license,  the  city  had 
already  issued  the  number  of  licenses  permitted  by  the 
ordinance.  As  that  part  of  the  ordinance  was  valid 
which  limited  the  number  of  saloons  and  as  the  number 
of  licenses  permitted  had  already  been  issued,  the 
mayor  and  clerk  were  therefore  warranted  in  refusing 
the  license.  Other  parts  of  ordinance  No.  954  required 
the  city  authorities  to  renew  each  license  at  the  end  of 
the  year  and  issue  another  license,  and  made  the  right 
to  such  renewal  transferable  by  the  licensee  and  trans- 
ferable again  by  his  assignee.  These  provisions  we 
consider  invalid.  A  license  to  keep  a  dramshop  is  as 
much  a  personal  matter,  depending  upon  the  fitness 
and  character  of  the  licensee,  as  is  a  license  to  practice 
law  or  medicine.  The  statute  only  allows  a  license  for 
one  year.  This  ordinance  practically  makes  the  license 
unlimited  in  time.  An  applicant  might  be  considered 
a  fit  and  proper  person  when  he  first  obtained  a  license 
and  his  conduct  during  the  license  year  might  demon- 
strate to  the  city  authorities  that  he  was  an  unfit  person 
to  conduct  a  dramshop.  The  statute  expressly  makes 
the  license  not  transferable.  It  was  held  that  such  a 
license  was  not  transferable  in  Munsell  v.  Temple,  3 
Gilm.  93.  See  also  Alger  v.  Weston,  14  Johns.  231; 
Sanderson  v.  Goodrich,  46  Barb.  (N.  Y.)  616;  Com.  v. 
Bryan,  9  Dana  (Ky.)  310;  Gilday  v.  Warren,  69  Conn. 
237 ;  Godfrey  v.  State,  5  Blackf .  151 ;  Strahn  v.  Hamil- 
ton, 38  Ind.  57 ;  Heath  v.  State,  105  Ind.  342 ;  State  v. 
Bayne,  100  Wis.  35 ;  State  v.  Lydick,  11  Neb.  366 ;  In  re 
Blumenthal,  125  Pa.  St.  412;  State  v.  Prettyman,  3 
Harr.  (Del.)  570;  State  v.  McNeeley,  1  Winston's  Law 
(N.  C.)  234;  State  v.  County  Commissioners,  22  Fla.  1, 
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We  therefore  conclude  that  appellee  did  not  in  fact 
comply  with  the  requirements  of  the  statute,  and  that 
his  petition  and  bond  did  not  show  a  compliance  with 
the  statute,  and  that  that  portion  of  ordinance  No.  954, 
which  limited  the  number  of  saloons,  was  valid,  and 
that  the  authorized  number  of  licenses  had  been  issued 
before  appellee  made  his  application,  and  that  for  all 
these  reasons  appellee  was  not  entitled  to  a  license. 

The  judgment  is  therefore  reversed. 

Reversed. 


John   Bomin^  Appellee,  v.  George  Hollenbeek,  Ap- 
pellant. 

Oen.  No.  6,396. 

1.  Pleading — witMravxa  of  plea.  A  motion  for  leave  to  with- 
draw the  general  issue,  and  to  demur  to  the  declaration,  is  tardily 

'  made  four  years  after  issues  are  Joined. 

2.  Animals — duty  to  restrain.  Where  the  owner  of  a  domestic 
animal  knows  that  it  is  ferocious  and  liable  to  attack  and  bite 
mankind,  it  is  his  duty  to  restrain  the  animal,  without  waiting  till 
it  had  actually  attacked  some  one. 

8.  Animals — knowledge  of  ferocious  character,  A  finding  that 
the  owner  of  a  dog  knew  he  was  ferocious  and  liable  to  bite  man- 
kind, is  supported  by  evidence  which  tends  to  show  that  the  owner 
had  made  remarks  admitting  the  dog  to  be  ferocious,  that  the 
dog  was  kept  chained,  and  that  he  would  bark  and  Jump  at  people 
who  passed  the  shop  where  he  was  chained  at  night. 

4.  Appeals  and  ebbors — when  exclusion  of  evidence  harmless. 
In  an  action  for  damages  from  being  bitten  by  a  dog,  the  exclu- 
sion of  testimony  ofCered  by  the  owner  as  to  what  the  dog*s  dispo- 
sition had  been  in  a  difCerent  locality,  if  wrongful,  is  harmless 
error,  where  the  owner's  uncontradicted  testimony  covered  all 
points  offered  to  be  proven  by  said  witnesses. 

6.  Witnesses — withdrawal  of  attorney  after  testifying.  Where 
counsel  testifies,  his  failure  to  withdraw  from  the  case  does  not 
affect  his  competency  to  testify,  but  only  his  credibility. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  La  Salle  county;   the  Hon.  R.  M.  Skinneb,  Judge,  pre- 
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Biding.     Heard  in  thlB  court  at  the  October  term,  1910.    Affirmed. 
Opinion  filed  October  15,  1912. 

James  J.  Conway  and  C.  H.  Thompson,  for  appellant. 
Lbb  O'Nbil  Browne,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  was  bitten  by  a  dog  owned  by  appellant, 
and  sued  to  recover  damages  therefor.  The  pleadings 
and  the  substance  of  the  evidence  for  appellee  are 
briefly  stated  in  Domm  v.  HoUenbeck,  142  111.  App.  439. 
Thereafter  the  cause  was  tried  again  and  appellee  had 
a  verdict  and  a  judgment  for  $750  from  which  defend- 
ant below  appeals. 

On  the  day  of  the  last  trial  the  court  denied  a  motion 
by  appellant  for  leave  to  withdraw  the  general  issue 
and  to  demur  to  the  declaration.  Appellant  contends 
that  the  court  erred  in  denying  that  motion.  The  suit 
was  begun  March  30,  1906.  Issues  were  joined  June 
11,  1906.  The  remanding  order  of  this  court  was  filed 
in  the  court  below  October  23,  1908.  This  motion  for 
leave  to  demur  to  the  declaration  was  made  March  28, 
1910.  This  was  a  very  late  date  to  begin  to  test  the 
declaration.  The  motion  and  its  denial  and  an  excep- 
tion thereto  are  not  contained  in  the  bill  of  exceptions, 
and  the  ruling  could  not  otherwise  be  questioned.  The 
showing  for  and  against  the  motion  is  not  contained 
in  the  bill  of  exceptions.  We  have,  however,  examined 
the  question  which  appellant  says  he  desired  to  pre- 
sent. He  argues  that  the  second  and  third  counts  do 
not  state  a  cause  of  action,  and  that,  as  they  describe 
and  coimt  upon  wounds  upon  appellee 's  right  hand  and 
left  forearm  while  the  first  count  only  relates  to  a  bite 
upon  one  of  appellee  ^s  legs,  therefore  much  evidence 
was  introduced  as  to  the  injuries  which  was  not  admis- 
sible under  the  first  count  and  the  damages  were  thereby 
enlarged*    The  second  and  third  counts  do  not  charge 
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that  the  dog  had  ever  bitten  mankind.  The  second 
count  charges  that  the  dog  was  of  a  ferocious,  fierce 
and  malicious  disposition  and  was  at  any  and  all  times 
liable  by  reason  of  said  disposition  to  attack  and  bite 
mankind,  and  that  during  all  the  time  that  appellant 
owned  him  appellant  knew,  or  by  ordinary  care  and 
prudence  ought  to  have  known,  the  disposition  of  the 
dog  and  his  liability  to  attack  and  bite  mankind.  The 
third  count  charges  that  appellant  negligently  and  wan- 
tonly kept  the  dog  while  he  well  knew  that  the  dog  was 
of  a  vicious,  fierce,  ferocious  and  malicious  disposition 
and  liable  at  any  time  to  attack  and  bite  mankind. 
The  question  is,  must  appellant  have  known  that  the 
dog  had  actually  bitten' some  one  before  it  became  his 
duty  to  restrain  the  dog,  or  in  other  words,  is  every 
dog  entitled  to  one  bite!  In  Johnson  v.  Eckberg,  94 
HI.  App.  634,  we  held  that  it  was  not  the  law  that  de- 
fendant must  have  been  notified  of  an  unjustifiable 
biting  of  some  person  before  he  could  have  notice  that 
the  dog  had  a  propensity  to  bite  mankind;  but,  that, 
if  the  defendant  knew  that  the  dog  had  made  vicious 
attacks  upon  persons  without  biting  them,  that  was 
suflScient  to  put  him  on  notice  of  a  vicious  propensity 
of  the  dog.  In  Fritsche  v.  Clemow,  109  III.  App.  355, 
we  held  that  it  was  suflScient  if  it  was  shown  that  the 
owner  of  the  dog  previously  had  notice  of  his  mischie- 
vous propensities.  In  Hammond  v.  Melton,  42  111.  App. 
186,  we  held  that,  if  the  animal  was  disposed  to  attack 
mankind  and  the  keeper  had  notice  of  that  propensity, 
public  safety  demanded  that  he  keep  the  animal  se- 
cured. In  Mansburg  v.  Basin,  3  111.  App.  531,  we  held 
that,  if  the  owner  has  reasonable  grounds  to  suppose 
that  there  is  a  probability  that  his  dog  may  bite  man- 
kind, he  must  restrain  him.  It  was  held  in  Kolb  v. 
Klages,  27  HI.  App.  531,  that  it  was  not  necessary  to 
show  that  the  dog  had  bitten  any  other  person,  but  it 
was  suflBcient  if  the  evidence  showed  that  the  keeper 
knew  that  the  dog  had  shown  a  disposition  to  bite  or 
attack  others.    In  Knowles  v.  Mulder,  74  Mich.  202,  the 
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groimd  of  liability  was  put  upon  the  propensity  of  the 
animal  to  do  mischief.  In  Robinson  v.  Marino,  3  Wash. 
434,  it  was  held  that,  though  the  evidence  did  not  show 
that  the  owner  knew  that  the  dog  had  ever  attacked  or 
bitten  any  person,  yet  if  he  knew  that  the  disposition 
of  the  dog  was  such  as  to  make  it  highly  probable  that 
it  would  bite  some  one  if  allowed  at  large,  the  owner 
is  liable  to  one  whom  the  dog  thereafter  bites.  We 
therefore  hold  that,  if  the  owner  of  a  domestic  animal 
knows  that  it  is  ferocious  and  liable  to  attack  and  bite 
mankind,  it  is  his  duty  to  restrain  the  animal  without 
waiting  till  it  has  made  an  actual  attack  upon  and  has 
bitten  a  human  being.  Therefore  the  second  and  third 
counts  stated  a  good  cause  of  action,  and  a  demurrer 
interposed  to  them  in  proper  time  could  not  have  been 
sustained. 

Appellant  lived  in  the  village  of  Dwight  and  had 
owned  this  dog  about  six  weeks  when  he  brought  him 
to  Seneca  a  few  days  before  the  attack  upon  appellee. 
The  dog  wore  a  combination  harness  and  collar.  The 
harness  passed  around  the  legs  and  chest  of  the  dog 
and  there  was  a  ring  in  the  collar.  When  appellant 
reached  Seneca  with  the  dog  he  caused  him  to  be  tied 
up  in  the  bam  of  a  friend,  by  a  chain  which  appellant 
brought  to  Seneca  for  that  use.  Afterwards  he  took 
the  dog  to  the  butcher  shop  of  another  friend  and  there 
tied  him  by  said  chain  to  the  leg  of  a  heavy  table.  There 
was  proof,  contradicted  by  appellant,  that  appellant 
told  witnesses  that  he  tied  the  dog  up  in  Seneca  so  that 
he  could  not  get  out  and  hurt  or  bite  anybody,  and  that 
he  told  another  witness  afterwards,  and  after  the  dog 
was  dead,  that  he  was  glad  of  it  for  he  was  afraid  of 
the  dog  himself,  and  testimony  by  another  witness  that, 
as  he  passed  the  butcher  shop  before  it  was  opened,  the 
dog  barked  and  growled  and  jumped  at  him  and  he 
feared  that  he  would  get  through  the  window ;  and  tes- 
timony by  another  witness  that  the  dog  showed  his 
teeth  at  him  and  frightened  him  in  the  presence  of 
appellant,  and  that  the  witness  immediately  left,  say- 
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ing.  to  appellant  as  he  went  that  that  dog  would  bite 
somebody  yet,  though  he  was  not  sure  that  appellant 
heard.  In  C.  &  A.  R.  R.  Co.  v.  Kuckkuck,  98  111.  App. 
252,  we  held  that  the  scienter  could  be  established  by 
attendant  circumstances  without  the  necessity  in  all 
cases  of  proving  prior  cases  of  injury,  and  cited  Jones 
V.  Perry,  2  Esp.  482,  as  holding  that  where  the  owner 
keeps  his  dog  tied  and  does  not  permit  him  to  run  at 
large,  it  must  be  presumed  that  the  dog  is  vicious, 
unruly  and  not  safe  to  be  permitted  to  go  abroad.  In 
Godeau  v.  Blood,  52  Vt.  52,  it  was  held  that  the  savage . 
nature  of  the  dog  and  the  fact  that  his  keeper  kept  him 
chained  and  muzzled  was  strong  evidence  that  he  was, 
and  was  known  to  be,  vicious,  and  that  the  safety  of  the 
public  required  his  restraint.  In  Buckley  v.  Leonard, 
4  Denio  500,  it  was  held  that  the  fact  that  the  owner 
usually  kept  his  dog  confined  in  the  daytime  and  kept 
him  in  his  store  at  night  was  strong  evidence  that  he 
knew  that  the  safety  of  his  neighbors  would  be  endan- 
gered by  allowing  the  dog  to  be  at  large.  The  questions 
whether  appellant's  dog  was  ferocious  and  liable  to 
attack  and  bite  mankind  and  whether  appellant  knew 
that  before  the  attack  upon  appellee  were  matters  of 
fact,  upon  which  the  evidence  is  such  that  we  would 
not  be  justified  in  disturbing  the  verdict  of  the  jury, 
approved  by  the  trial  judge. 

Appellant  contends  that  appellee  kicked  or  pushed 
the  dog  before  the  dog  bit  him  and  that  therefore 
appellee  and  not  appellant  is  responsible.  The  appa- 
rent preponderance  of  the  evidence  is  that  appellee 
did  not  first  kick  or  push  the  dog,  and  the  instructions 
of  the  court  upon  that  subject  were  such  that  the  ver- 
dict determines  this  question  for  appellee. 

Appellant  sought  to  prove  by  several  witnesses  the 
character  of  the  dog  when  he  was  kept  in  Dwight  and 
that  little  children  played  with  him  without  harm  and 
that  those  witnesses  did  not  know  of  his  ever  attacking 
a  person.  The  court  refused  to  admit  this  testimony. 
In  Johnson  v.  Eckberg,  supra,  we  held  that  the  court 
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properly  refused  to  admit  proof  offered  by  the  owner 
of  the  peaceable  character  of  the  dog,  and  based  that 
ruling  upon  Buckley  v.  Leonard  supra.  What  is  there 
said  needs  to  be  considered  in  connection  with  the  facts 
before  the  court.  We  have  examined  the  record  in 
Johnson  v.  Eckberg  and  find  that  plaintiff  had  pro- 
duced proof  of  seven  distinct  and  prior  attacks  upon 
mankind  by  the  dog,  and  had  proved  that  defend- 
ant saw  one  of  them  and  that  a  member  of  his  family 
saw  another  of  them  and  reported  it  to  other  members 
of  the  family,  and  it  was  apparent  that  defendant  knew 
that  his  dog  had  attacked  and  bitten  mankind  and  was 
liable  to  do  so.  In  Buckley  v.  Leonard  it  was  clear  that 
the  dog  had  been  accustomed  to  bite  others  before  he 
bit  the  plaintiff,  and  that  the  owner  knew  this.  Those 
cases  therefore  really  hold  only  that,  where  th^  owner 
knows  that  his  dog  is  accustomed  or  liable  to  attack 
and  bite  mankind,  it  is  no  defense  to  a  suit  for  an 
attack  by  his  dog  upon  some  person  to  prove  that  to 
many  other  persons  he  had  been  mild  and  harmless. ;  and 
those  cases,  when  examined  in  connection  with  the  facts, 
do  not  hold  that  the  prior  history  of  the  dog  may  never 
at  any  time  be  competent  evidence.  In  this  case  there 
was  no  proof  that  the  dog  had  ever  before  bitten  man- 
kind ;  and  appellant  denied  the  statements  attributed  to 
him  by  the  witnesses  tending  to  show  that  he  knew  or 
was  afraid  that  the  dog  would  bite  some  one.  Appellant 
contends  that  in  this  state  of  the  proof,  the  court  erred 
in  sustaining  objections  to  questions  put  to  witnesses 
whom  he  brought  from  Dwight  to  show  that  the  reputa- 
tion of  the  dog  was  peaceable  in  that  county,  and  that 
those  witnesses  did  not  know  of  his  attacking  or  biting 
any  one.  Without  determining  whether  the  court  might 
properly  have  admitted  that  testimony,  we  conclude 
that  appellant  was  not  harmed  by  the  course  pursued. 
Appellant  was  permitted  to  testify  fully  as  to  his  knowl- 
edge of  the  dog,  both  before  and  after  he  bought  him. 
Appellant  testified  that  this  was  a  nice,  quiet,  sensible, 
good  natured  dog;  that  anybody  could  do  anything  in 
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the  world  with  him;  that  he  never  offered  to  attack 
anybody  in  any  shape  or  manner,  so  far  as  appellant 
knew ;  that  he  appeared  to  be  a  well  bred  dog ;  that  he 
had  never  been  used  for  fighting  purposes  and  never 
had  a  fight  and  had  no  marks  to  show  that  he  ever  was 
in  a  fight ;  that  during  the  time  he  had  known  the  dog, 
the  latter  had  never  shown  any  tendency  or  disposi- 
tion to  be  cross  towards  man  or  beast;  that  till  he 
went  to  Seneca  appellant  had  never  seen  or  heard  of 
the  dog  doing  anything  in  the  way  of  attacking  or 
biting  a  human  being  or  an  animal ;  that  in  Dwight  he 
made  inquiries  in  regard  to  the  disposition  of  the  dog 
and  never  learned  from  any  one  that  the  dog  had  a  fe- 
rocious disposition  or  had  a  tendency  or  was  liable  to 
attack  or  bite  mankind ;  that  he  knew  of  his  own  knowl- 
edge tl^t  this  dog  was  not  accustomed  to  attack  and 
bite  mankind  and  did  not  have  a  ferocious  or  vicious 
disposition ;  that  while  he  kept  the  dog  his  family  con- 
sisted of  himself  and  wife  and  a  little  girl  and  that  it 
was  not  necessary  to  use  any  precautions  to  prevent 
his  attacking  or  hurting  the  little  girl ;  that  he  tied  up 
the  dog  at  Seneca  for  fear  some  one  would  steal  him 
or  he  would  try  to  run  away  because  it  was  a  strange 
town  to  him,  and  not  because  he  was  afraid  he  was 
liable  to  attack  or  bite  anybody.  Appellee  offered 
no  proof  to  contradict  this  account  of  the  pre- 
vious life  and  conduct  of  the  dog.  The  case  against 
appellant  was  made  to  rest  entirely  upon  what  oc- 
curred and  appeared  at  Seneca,  and  what  appellant 
had  afterwards  said.  The  instructions  required  that 
the  scienter  must  be  established  or  appellant  would  not 
be  liable.  As  this  testimony  by  appellant  as  to  the  his- 
tory of  the  dog  before  he  reached  Seneca  covered  all 
that  appellant  sought  to .  prove  by  the  witnesses  he 
brought  from  Dwight,  and  as  it  was  entirely  uncontra- 
dicted, we  conclude  that  appellant  was  not  harmed  by 
the  exclusion  of  the  testimony  referred  to. 

The  conduct  of  counsel  for  appellee  in  testifying  for 
him  without  withdrawing  from  the  case  subjects  them 
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to  criticism,  as  laid  down  in  Nix  v.  Thackaberry,  240 
HI.  352,  and  in  cases  there  cited,  but  yet  the  rule  stated 
in  Glanz  v.  Ziabek,  233  111.  22,  that  the  failure  of  the 
attorney  to  withdraw  from  the  case  affects  his  credi- 
bility only  and  not  his  competency  is  still  in  force  in 
this  state,  and  appellee  was  entitled  to  have  their  tes- 
timony admitted  and  to  the  benefit  of  whatever  cre- 
dence the  jury  gave  it.  We  find  no  reversible  error 
in  the  record  and  the  judgment  is  therefore  affirmed. 

Affirmed. 


Fortius  B.  Wheeler,  Appellee,  t.  Acme  Haryestlng 

Machine  Company,  Appellant. 

Gen.  No.  6,512. 

1.  Compromise  and  settlemknt — evidence,  A  decree  enforcing 
a  supposed  agreement  between  a  creditor  and  a  creditors'  commit- 
tee of  a  corporation,  to  accept  stock  to  par  value  of  the  claim,  or 
fifty  per  cent,  in  cash,  is  not  supported  by  the  proof  where  such 
creditor  did  not  accept  the  terms  oftered  to  the  corporation's  cred- 
itors by  the  creditors'  committee,  to  turn  over  his  claim  and  to 
accept  cash  or  stock  therefor,  but  proposed  a  reservation  therein 
which  was  not  accepted. 

S.  iNrANTS — creditor's  suit.  On  a  creditor's  suit  to  pursue  as- 
sets of  a  debtor  corporation  into  the  hands  of  a  transferee  corpora- 
tion, complainant  Is  not  entitled  to  any  greater  rights  on  the 
theory  that  he  was  a  minor  at  the  time  of  the  creation  of  the 
debt,  and  that  his  guardians  made  the  loan  and  were  not  authorized 
to  consent  to  any  settlement  thereof,  where  the  bill  does  not  set 
up  such  facts  or  claim  any  relief  on  that  ground,  and  the  facts  tend 
to  show  that  the  guardians  are  the  real  parties  complainant,  though 
the  suit  is  in  the  ward's  name. 

3.  Cbbditob's  suits — when  charges  of  fraud  in  transfer  of  cor- 
poration's assets  not  supf)orted.  Charges  in  a  creditor's  bill  that 
the  assets  of  one  corporation  were  transferred  to  another,  to  hinder, 
delay  and  defraud  creditors,  are  not  supported  where  it  appears 
that  the  creditors,  and  not  the  officers,  planned  the  transfer  to  pay 
debts,  the  transfer  was  solely  for  the  equal  benefit  of  all  creditors, 
nothing  was  reserved  for  the  stockholders  or  officers,  the  corpora- 
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tion  was  to  receive  nothing  but  the  liquidation  of  its  debts,  and 
the  creditors  were  to  receive  for  their  claims  either  stock  of 
the  new  corporation  to  their  full  amount  or  fifty  per  cent  in  cash 
at  their  election. 

4.  Corporations — what  transaction  not  reorganization  of.  Where 
the  oflicers  and  stockholders  of  a  corporation  turn  over  its  assets 
to  a  creditors'  committee,  in  liquidation  of  its  debts,  and  the  com- 
mittee with  the  consent  of  all  the  creditors,  except  one,  turn  over 
the  assets  to  a  new  corporation,  under  an  agreement  whereby  the 
creditors  are  to  receive  capital  stock  equal  to  the  amount  of  their 
claims,  or  fifty  per  cent  in  cash  at  their  election,  the  transaction* 
is  not  the  reorganization  of  the  old  corporation,  but  ia  the  organiza- 
tion  of  an  independent  corporation  which  is  not  liable  for  the 
debts  of  the  old,  except  as  expressly  provided  for. 

6.  Corporations — when  transfer  of  assets  not  constructively 
fraudulent,  A  transaction  whereby  the  oflicers  and  stockholders  of 
a  corporation  transferred  all  of  its  assets  to  a  creditor's  commit- 
tee, and  such  committee  with  the  consent  of  all  except  one  of  the 
creditors  transferred  such  assets  to  a  new  corporation,  in  return 
for  capital  stock  or  a  certain  per  cent  of  each  creditor's  claim  in 
cash,  is  not  constructively  fraudulent,  because  the  book  value  of 
the  corporation's  assets  exceeded  its  liabilities,  where  it  is  evident 
that  the  real  value  thereof  was  much  less. 

6.  Corporations — creditor's  suit.  Where  a  creditors'  agreement, 
to  transfer  the  assets  of  a  debtor  corporation  to  a  new  corpora- 
tion and  take  the  stock  thereof  in  settlement  of  their  claims,  has 
been  carried  out  except  as  to  one  creditor  who  refuses  to  agree, 
and  the  stock  to  which  he  is  entitled  under  the  agreement  has 
been  issued  in  his  name  and  delivered  to  a  trustee  to  be  trans- 
ferred to  the  creditor  when  it  is  received  In  full  payment,  the 
stock  so  held  is  the  property  of  the  debtor  corporation,  and  a 
creditor's  suit  ia  properly  brought  by  the  assignee  of  a  Judgment 
obtained  by  the  nonconsenting  creditor  to  subject  it  to  execution 
thereon. 

7.  Costs — who  liable  therefor.  On  creditors'  bill  against  a 
corporation,  against  which  Judgment  was  recovered,  and  a  cor- 
poration to  which  its  assets  were  transferred,  and  against  officers 
and  stockholders,  only  the  corporation  against  which  the  Judgment 
was  recovered  should  be  held  liable  for  costs,  where  the  transaction 
was  not  fraudulent  and  the  new  corporation  has  no  assets  belong- 
ing to  the  old  corporation,  but  where  stock  of  the  new  corporation, 
in  the  hands  of  a  trustee  belongs  to  the  old  corporation  and  la 
subjected. 

8.  Appeals  and  errors — Appellate  Court  Rule  16  construed.  Ap- 
pellate Court  Rule  16  requiring  the  index  to  an  abstract  to  de- 
scribe each  document  by  its  character,  parties,  date,  etc.,  is  vio- 
lated where  the  index  gives  only  the  number  of  each  exhibit  and 
its  page  in  the  abstract 
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Creditors'  suit.  Appeal  from  the  Circuit  Court  of  Peoria  county; 
the  Hon.  N.  E.  Wobthington,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1911.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  15,  1912.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Page,  Wead,  Hunteb  &  Scully  and  Newman,  Nobth- 
up,  Lbvinson  &  Beokeb,  for  a'ppellant;  Salmon  0. 
Levinson  and  Chestbb  E.  Cleveland,  of  counsel. 

WiNSLOw  Evans,  Dan  B.  Sheen  and  Fbank  T. 
MiLLEB,  for  appellee. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Acme  Harvester  Company,  hereinafter  called 
the  Illinois  Company,  was  an  Illinois  corporation  en- 
gaged in  manufacturing  harvesters  and  harvesting 
implements  in  Peoria  County.  In  1903  it  became  finan- 
cially embarrassed,  having  assets  of  great  book  value 
and  a  large  indebtedness.  Conferences  were  held  be- 
tween its  officers  and  its  stockholders  and  its  creditors. 
An  arrangement  was  made  by  which  a  creditors  ^  com- 
mittee was  appointed  with  authority  to  take  charge  of 
the  business  when  that  arrangement  was  assented  to 
by  a  certain  large  majority'  of  the  creditors.  More 
than  the  requisite  number  of  creditors  signed  the 
agreement  almost  immediately.  C.  E.  and  M.  C.  W. 
Wheeler  held  a  note  against  the  Illinois  company  for 
$3,000  dated  December  1,  1902,  with  interest  unpaid 
thereon  at  six  per  cent,  per  annum  from  May  30, 1903. 
Printed  copies  of  the  agreement  were  sent  to  each  of 
the  creditors  to  sign,  and  the  one  sent  to  the  Wheelers 
was  signed  by  them  with  a  reservation  written  therein 
by  them.  The  agreement  required  the  stockholders  to 
deposit  their  capital  stock  with  the  committee  and  to 
give  the  committee  a  power  of  attorney  to  vote  thereon, 
which  should  be  irrevocable  till  the  debts  of  the  signing 
creditors  were  paid  in  full,  and  the  signing  creditors 
therein  agreed  to  deposit  with  the  committee  all  their 
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notes  and  claims  assigned  in  blank  and  not  to  sue 
thereon  while  the  agreement  remained  in  force.  The 
committee  took  charge  of  the  business,  and  was  per- 
mitted to  conduct  the  business  notwithstanding  a  pend- 
ing bankruptcy  proceeding  against  the  Dlinois  Com- 
pany. In  1905  the  committee  proposed  that  a  new  cor- 
poration be  organized  to  take  the  assets  and  conduct 
the  business,  and  that  the  creditors  take  stock  in  such 
new  corporation  in  settlement  of  their  claims  against 
the  Illinois  Company  at  their  par  value  or  fifty  cents 
on  the  dollar  in  cash.  In  the  proposition  the  creditors ' 
committee  called  this  a  re-organization  of  the  Acme 
Harvester  Company.  This  proposition  seems  to  have 
been  accepted  by  every  creditor  except  the  Wheelers, 
and  they  accepted  it  with  a  reservation.  Thereupon 
the  Acme  Harvesting  Machine  Company  of  New  Jer- 
sey, hereinafter  called  the  New  Jersey  Company,  was 
organized  and  the  Illinois  company  transferred  all  the 
assets  of  the  Illinois  company  to  the  New  Jersey  Com- 
pany. The  stock  of  the  latter  was  subscribed  by  the 
creditors  of  the  Illinois  company,  and  was  paid  for  by 
a  surrender  of  their  demands  against  the  Illinois  com- 
pany at  one  hundred  cents  on  the  dollar.  Thirty  shares 
of  the  capital  stock  of  the  New  Jersey  Company  of  the 
par  value  of  $3,000  was  tendered  to  the  Wheelers  in 
payment  of  their  claim  against  the  Illinois  Company, 
but  they  refused  to  accept  it,  except  with  the  same  res- 
ervation. Thereafter  a  certificate  for  said  shares  of 
stock  was  placed  in  the  hands  of  George  T.  Page,  an 
officer  of  the  Illinois  company,  for  the  purpose  herein- 
after stated.  C.  R.  Wheeler  was  the  uncle  and  M.  C. 
W.  Wheeler  was  the  half  brother  of  Fortius  R.  Wheeler 
and  they  had  been  his  guardians  when  he  was  a  minor, 
and  it  was  the  money  of  Fortius  R.  Wheeler  which  his 
guardians  had  loaned  to  the  Illinois  Company  without 
disclosing,  so  far  as  appears,  that  it  was  held  by  them 
as  guardian,  which  loan  was  evidenced  by  said  $3,000 
note  of  the  Illinois  Compay.  Fortius  R.  Wheeler 
came  of  age  and  his  guardians  at  some  later  date  as- 
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signed  this  note  to  him,  and  he  brought  suit  thereon 
against  the  Illinois  Company  and  had  a  judgment  on 
November  27,  1907,  for  $3,770.40  and  costs  and  had  an 
execution  issued  thereon,  which  was  returned  **No 
property  found,"  and  had  an  alias  execution  issued, 
which  was  in  the  hands  of  the  sheriff  when  this  suit 
was  begun.  Thereupon  Fortius  E.  Wheeler  filed  this 
bill  against  the  Illinois  Company,  the  New  Jersey  Com- 
pany, various  officers  of  said  Illinois  Company,  the 
creditors'  committee  and  others.  The  general  object 
of  the  bill  was  to  have  the  transfer  of  the  assets  of  the 
Illinois  Company  to  the  New  Jersey  Company  declared 
fraudulent  and  to  have  the  assets  of  the  latter  sub- 
jected to  the  payment  of  this  debt,  and  for  other  relief. 
The  cause  was  referred  to  a  master  who  reported  the 
proofs  and  his  conclusions.  On  exceptions  to  said  re- 
port the  decision  was  in  favor  of  the  defendants,  ex- 
cept that  by  its  decree  the  court  found  that  at  the  time 
of  the  transfer  of  said  assets  it  was  agreed  between  the 
two  companies  and  the  Wheelers  that  they  should  either 
accept  fifty  per  cent,  in  cash  or  the  par  value  of  said 
claim  in  stock,  and  that  this  agreement  was  binding  on 
Fortius  E.  Wheeler,  and  that  there  was  no  limit  of  time 
when  the  Wheelers  were  required  to  exercise  said  op- 
tion ;  and  the  decree  gave  Fortius  E.  Wheeler  an  unlim- 
ited time  within  which  to  exercise  said  option,  and 
decreed  that  when  he  did  elect,  the  New  Jersey  Com- 
pany should  pay  him  $1,500  or  deliver  to  him  thirty 
shares  of  its  capital  stock,  as  he  should  elect,  and  that 
he  should  have  an  equitable  lien  upon  the  assets  of  the 
New  Jersey  Company  to  secure  the  performance  by  it 
whenever  he  made  his  election.  The  New  Jersey  Com- 
pany appeals  from  that  decree  and  urges  that  the  bill 
should  have  been  dismissed  for  want  of  equity,  and 
Fortius  E.  Wheeler  assigns  cross  errors,  wherein  he 
claims  that  the  sale  of  the  assets  should  have  been 
found  fraudulent  and  the  New  Jersey  corporation 
should  have  been  required  to  pay  him. 
Both  sides  claim  that  there  was  an  agreement  be- 
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tween  the  Wheelers  and  the  two  companies,  but  they 
disagree  as  to  what  that  agreement  was.  Appellant 
contends  that  the  Wheelers  agreed  to  accept  either 
thirty  shares  of  stock  or  fifty  per  cent,  in  cash  of  the 
par  value  of  the  face  of  the  daim  in  satisfaction 
thereof.  Fortius  R.  Wheeler  claims  that  he  was  to 
have  that  option  and  also  retain  the  possession  of  the 
note  and  his  right  of  action  against  the  persons  whose 
names  were  written  on  the  back  thereof.  Upon  a  con- 
sideration of  all  the  writings  we  are  of  opinion  that 
there  never  was  an  agreement  between  the  committee 
and  the  Wheelers.  The  proposition  made  to  the  cred- 
itors in  print  required  them  to  surrender  their  notes. 
In  signing  the  copy  sent  to  them,  the  Wheelers  added 
a  proviso,  written  in  by  them,  reserving  possession  of 
the  note  and  their  right  of  action  against  the  endors- 
ers. They  were  thereafter  written  to  and  urged  to 
accept  the  proposition  offered  them,  and  they  wrote 
letters  professing  to  accept,  but  in  each  case  writing 
in  the  limitation  that  they  reserved  their  right  of  ac- 
tion against  the  endorsers.  The  committee  never  ac- 
cepted their  reservation  and  the  Wheelers  never 
accepted  the  proposition  as  it  was  made  to  them.  The 
fact  is  that  the  endorsers  were  also  endorsers  on  most 
of  the  paper  of  the  Illinois  Company  and  were  the 
owners  of  most  of  the  capital  stock  of  the  Illinois  Com- 
pany, and  in  practically  sacrificing  everything  they  had 
invested  they  insisted  that  they  be  released  from  those 
personal  debts,  and  such  was  the  meaning  and  effect 
of  the  written  proposition  submitted  by  the  creditors* 
committee.  It  makes  no  difference  here  whether  this 
requirement  of  the  proposition  was  fair  or  unfair.  It 
never  was  accepted  by  the  Wheelers,  though  accepted 
by  every  other  creditor.  The  Wheelers  could  not  be 
compelled  to  accept  the  terms  offered,  but  as  they  did 
not  accept  the  terms  offered  and  as  the  committee 
never  assented  to  the  reservation  proposed  by  the 
Wheelers,  the  minds  of  the  parties  never  met  and 
there  was  no  contract.    Therefore,  so  far  as  the  decree 
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was  in  favor  of  Fortius  B.  Wheeler,  and  enforced  a 
supposed  agreement  to  permit  him  to  exercise  an  op- 
tion to  accept  $1,500  or  thirty  shares  of  the  capital 
stock  of  tiie  New  Jersey  Company,  it  is  not  supported 
by  the  proof  and  is  erroneous. 

In  the  assignments  of  error  it  is  insisted  that  the 
money  for  which  this  note  was  given  by  the  Illinois 
Company  to  C.  R.  and  M.  C.  W.  Wheeler  was  the 
money  of  Fortius  R.  Wheeler,  a  minor,  and  that  C. 
E.  and  M.  C.  W.  Wheeler  were  his  guardians  and 
had  no  power  to  act  at  all  upon  the  proposition  sub- 
mitted by  tiie  creditors'  committee;  and  it  seems  to  be 
claimed  that  some  advantage  accrues  to  Fortius  R. 
Wheeler  because  of  these  facts.  We  find  no  such 
advantage  accruing  to  Fortius  R.  Wheeler  upon  this 
record.  His  bill  of  complaint,  as  abstracted,  does  not 
set  up  his  minority,  the  guardianship  and  that  the 
guardians  acted  without  authority,  nor  does  it  claim 
any  advantage  or  relief  on  account  thereof.  The 
bill  does  not  charge  nor  does  the  proof  show  that  the 
defendant  had  notice  or  knowledge  of  said  minority  or 
guardianship  or  that  this  debt  equitably  belonged  to  a 
minor.  During  the  proceedings  here  assailed  the  note 
was  held  by  C.  B.  and  M.  C.  W.  Wheeler  in  their  own 
names.    Fortius  B.  Wheeler  became  of  age  on  July  23, 

1903.  The  creditors  agreement  was  signed  by  C.  B. 
and  M.  C.  W.  Wheeler  after  October  19, 1903,  and  they 
then  set  out  this  claim  as  owned  by  them.   In  the  fall  of 

1904,  more  than  a  year  and  a  quarter  after  their  ward 
became  of  age,  they  obtained  a  judgment  upon  this  note 
in  their  own  names  against  one  of  the  endorsers  or 
guarantors  of  the  note.  That  was  before  they  turned 
the  note  over  to  their  ward.  On  March  24,  and  on 
April  5,  1905,  they  wrote  letters  to  the  creditors '  com- 
mittee, in  which  they  discussed  the  note  in  question  as 
owned  by  them.  This  was  more  than  a  year  and  eight 
months  after  their  authority  as  guardians  had  ceased 
by  their  ward  attaining  his  majority.  M.  C.  W.  Whee- 
ler testified  that  he  thought  they  assigned  the  note  to 
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Fortius  R.  Wheeler  in  the  latter  part  of  1904,  after 
they  obtained  the  judgment  against  one  of  the  endors- 
ers, or  else  in  January,  1905,  but  that  C.  E.  and  M.  C. 
W,  Wheeler  still  represented  the  indebtedness,  at  the 
time  the  proofs  were  taken  in  this  case,  and  that  For- 
tius E.  Wheeler  knew  nothing  about  the  matter  except 
what  they  told  him.  He  was  not  a  witness.  There  is 
other  proof  strongly  tending  to  show  that  C.  E.  and 
M.  C.  W.  Wheeler  are  the  real  parties  complainant 
here,  though  in  the  name  of  Fortius  E.  Wheeler. 

This  was  a  creditor 's  bill.  It  charged  that  the  trans- 
fer of  the  assets  from  the  Illinois  Company  to  the  New 
Jersey  Company  was  colorable  only,  and  was  made  to 
hinder,  delay  and  defraud  the  creditors  of  the  Illinois 
Company,  including  Fortius  E.  Wheeler.  These  alle- 
gations are  not  sustained  by  the  proofs.  It  was  the 
creditors  of  the  Illinois  Company  who  planned  this 
transfer,  and  not  the  officers  of  the  Illinois  Company. 
The  transfer  was  made  solely  for  the  equal  benejfit  of 
every  creditor.  It  was  made  to  pay  the  debts  of  the 
Illinois  Company.  Nothing  was  reserved  for  the  ben- 
efit of  the  stockholders  or  officers  of  the  Illinois  Com- 
pany. They  parted  with  all  the  corporate  property 
and  put  it  in  the  hands  of  the  creditors  of  the  Illinois 
Company  wherewith  to  pay  their  demands. 

By  the  subsequent  agreement  the  debts  which  the  cred- 
itors'  committee  had  created  while  operating  the  busi- 
ness were  to  be  paid  in  full,  and  the  debts  which  ex- 
isted at  the  time  when  the  creditors*  committee  took 
control  of  the  property  were  to  be  paid  either  in  capital 
stock  in  the  New  Jersey  Company  at  one  hundred  per 
cent,  or  in  cash  at  fifty  per  cent,  at  the  election  of  each 
creditor.  Out  of  an  indebtedness  of  some  $2,000,000 
every  creditor  accepted  this  offer  except  Fortius  E. 
Wheeler.  The  Illinois  Company  has  received  nothing 
but  the  liquidation  of  its  debts.  This  was  not  a  re- 
organization of  the  Acme  Harvester  Company,  but  it 
was  the  organization  of  a  new  and  totally  independent 
corporation,  and  it  is  not  liable  for  the  debts  of  the  old 
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company  except  so  far  as  it  expressly  agreed  to  pay 
them.  Brnffett  v.  Great  Western  B.  R.  Co.,  25  111.  353 
(2nd  Ed.,  p.  310) ;  Morgan  County  v.  Thomas,  76  Dl. 
120;  Beardstown  Pearl  Button  Co.  v.  Oswald,  130  III. 
App.  290.  It  is  obvious  that  this  transaction  is  not 
fraudulent  in  fact.  We  conclude  it  cannot  be  held  to  be 
constructively  fraudulent.  Kingman  v.  Mowry,  182 
111.  256.  The  book  value  of  the  assets  largely  exceeded 
the  debts,  but  it  is  evident  that  their  real  value  was 
much  less  than  the  debts. 

The  bill  and  an  amendment  thereto,  set  up  the  mat- 
ter of  the  thirty  shares  of  stock  of  the  New  Jersey 
Company  in  the  hands  of  Page,  and  alleged  that  Page 
refused  to  turn  said  stock  over  to  the  sheriff  upon 
demand  by  the  sheriff  under  said  execution  upon  the 
said  judgment  in  favor  of  appellant,  except  in  full  set- 
tlement of  appellant's  demand  and  the  bills  sought  to 
compel  Page  to  deliver  said  shares  to  the  sheriff  for 
levy  under  said  execution  by  a  decree  holding  Page 
personally  liable  to  appellant  in  the  sum  of  $3,000 
unless  he  delivered  said  stock  to  the  sheriff  under  said 
execution.  The  prayer  of  the  bill  among  other  things, 
was  that  each  defendant  disclose  whether  he  or  it  held 
any  property  or  capital  stock  of  the  New  Jersey  com- 
pany, in  trust  or  otherwise,  and  whether  any  defend- 
ant had  put  out  of  his  or  its  hands  any  property  of  any 
kind,  and  also  wfiether  there  had  been  transferred  or 
delivered  to  any  defendant  **by  the  principal  defend- 
ants" (meaning,  apparently,  by  the  Illinois  Company 
and  the  New  Jersey  Company)  any  property  or  capi- 
tal stock,  etc.,  in  which  said  principal  defendants  might 
claim  any  trust  or  equity,  and  that  any  property  so 
discovered  might  be  applied  to  satisfy  the  amount  due 
on  appellant 's  judgment ;  that  the  real  interests  of  the 
parties  in  the  property  or  estate  of  the  principal  de- 
fendants might  be  ascertained  and  determined,  etc., 
and  the  bill  prayed  for  such  other  relief  as  may  be 
equitable.  The  answer  of  all  the  defendants  stated 
that  the  Illinois  Company  caused  the  New  Jersey  Com- 
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pany  to  deliver  to  Page  a  certificate  for  thirty  shares 
of  the  capital  stock  of  the  New  Jersey  Company,  of 
the  par  value  of  $3,000  in  the  names  of  C.  B.  and  M. 
C.  W.  Wheeler,  at  a  time  when  they  owned  this  claim, 
and  authorized  Page  to  deliver  such  certificate  to 
C,  B.  and  M.  C.  W.  Wheeler  in  full  payment  and  satis- 
faction of  their  cJaim  against  the  Illinois  Company; 
and  that  Page  had  frequently  tendered  said  certificate 
to  the  Wheelers,  and  that  Page  now  holds  said  stock 
for  the  purpose  for  which  it  was  delivered  to  him.  It 
is  clear  that  these  thirty  shares  of  stock  are  part  of 
the  consideration  which  the  New  Jersey  Company 
agreed  to  pay  for  the  assets  of  the  Illinois  Company, 
and  that  it  agreed  with  the  Illinois  Company  to  deliver 
this  stock  to  the  Wheelers  as  creditors  of  the  Illinois 
Company,  if  they  would  accept  it  in  full.  The  Whee- 
lers, and  appellant  the  assignee  of  the  claim,  re- 
fuse to  receive  it  in  full  satisfaction  of  the  debt.  Who 
now  owns  this  stock,  after  the  Wheelers  have  refused  to 
take  it  on  the  terms  offered  f  We  think  it  clear  that 
these  shares  are  the  property  of  the  Illinois  Company. 
They  are  a  part  of  what  the  New  Jersey  Com- 
pany agreed  to  pay  for  the  assets  of  the  Illinois  Com- 
pany and  if  the  creditors  to  whom  this  particular  stock 
was  set  apart  will  not  receive  it,  it  belongs  to  the  Illi- 
nois Company.  It  is  said  it  is  unfair  to  the  other  cred- 
itors of  the  Illinois  Company  to  permit  appellant  to 
levy  on  this  stock.  But  the  other  creditors  have  been 
paid  that  which  they  have  accepted  in  full  satisfaction 
of  their  claims,  and  the  Illinois  Company,  according  to 
the  proofs,  now  has  no  creditors,  except  appellant ;  and 
said  persons  who  were  creditors  are  not  parties  to  this 
suit,  and  are  not  asking  any  protection  of  the  court. 
Of  course,  the  capital  stock  of  the  Illinois  company  is 
in  a  certain  sense  a  debt  of  that  company,  but  that  debt 
is  subordinate  to  the  lawful  demands  of  all  who  are 
creditors  of  the  Illinois  company  in  the  ordinary  mean- 
ing of  the  word  ** creditor,"  and  therefore  is  subordi- 
nate to  the  judgment  recovered  by  Portius  B.  Wheeler 
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against  the  Illinois  company,  and  to  executions  upon 
said  judgment;  and  said  stockholders  are  not  parties 
to  this  suit ;  and  we  do  not  here  use  the  term  *  *  creditor'  * 
in  a  sense  which  includes  the  holders  of  said  capital 
stock.  As  these  shares  are  the  property  of  the  Illinois 
Company,  they  are  subject  to  levy  by  any  creditor  of 
the  Illinois  Company,  But  they  cannot  be  reached  by 
appellant  with  his  execution  without  the  aid  of  a  court 
of  equity,  because  the  certificate  is  in  the  names  of 
C.  B.  and  M.  C.  W.  Wheeler,  and  is  in  the  possession 
of  Page,  who  manifestly  cannot  surrender  it  for  sale 
under  said  execution,  except  upon  compulsion.  The 
New  Jersey  Company  cannot  withdraw  this  certificate 
and  issue  another  to  the  Illinois  Company,  upon  which 
the  sheriff  may  levy,  unless  the  Illinois  Company  asks 
it.  Appellant  must  have  the  aid  of  a  court  of  equity 
to  reach  these  shares  with  his  execution,  and  to  relieve 
the  New  Jersey  Company  and  Page  of  the  trust  which 
the  Illinois  Company  has  imposed  upon  these  shares  of 
stock.  In  the  view  we  have  taken  none  of  the  appel- 
lees, except  the  Acme  Harvester  Company  of  Illinois, 
should  be  held  liable  to  costs  here  or  in  the  court  below, 
nor  should  the  New  Jersey  Company  be  held  liable 
therefor. 

The  proof  shows  that  long  after  this  bill  was  filed 
the  Acme  Harvesting  Machine  Company  of  West  Vir- 
ginia was  organized,  and  assets  of  the  New  Jersey 
Company  were  conveyed  to  it  under  the  same  agree- 
ment, but  the  West  Virginia  Company  is  not  a  party  to 
this  suit,  and  the  pleadings  raise  no  question  con- 
cerning it,  though  some  of  the  witnesses  seem  to  have 
confused  some  of  its  affairs  with  those  of  the  New 
Jersey  Company. 

The  index  to  the  abstract  gives  only  the  number  of 
each  exhibit  and  its  page  in  the  abstract.  This  violates 
our  rule  16  (137  111.  App.  626)  which  requires  that  the 
index  shall  also  describe  each  document  by  its  charac- 
ter, parties,  date,  etc.,  so  as  to  distinguish  it  from 
every   other  document  in  the   record.    This   defect 
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forces  us  to  look  at  all  the  exhibits  to  find  any  par- 
ticular document,  and  greatly  decreases  the  value  of 
the  index  to  the  court  in  a  case  largely  depending  upon 
documentary  proof.  We  call  attention  to  this  defect 
in  an  effort  to  secure  compliance  with  the  rule. 

The  decree  of  the  court  below  is  reversed,  at  the 
costs  of  the  Acme  Harvester  Company  and  Fortius  B. 
Wheeler,  and  the  cause  is  remanded  with  directions 
to  the  court  below  to  enter  a  decree  directing  such 
action  by  the  Acme  Harvester  Company,  the  Acme 
Harvesting  Machine  Company  and  George  T.  Page 
as  will  subject  said  thirty  shares  of  the  capital  stock 
of  the  Acme  Harvesting  Machine  Company  to  levy  and 
sale  under  the  execution  hereinbefore  described  in 
favor  of  Fortius  R.  Wheeler  against  the  Acme  Har- 
vesting Company,  outstanding  when  the  bill  of  com- 
plaint in  this  case  was  filed,  and  under  any  subsequent 
execution  in  said  cause;  and  in  all  other  respects  dis- 
missing the  bill  of  complaint  of  Fortius  E.  Wheeler 
for  want  of  equity;  and  adjudging  the  costs  of  that 
court  against  the  Acme  Harvester  Company  and  For- 
tius R.  Wheeler. 

Reversed  and  remanded  with  directions. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  v.  Henry  Oardt,  Plaintiff  in  Error. 

Oen.  No.  5,618. 

1.  Dramshops — evidence.  Findings  of  violations  of  the  Dramshop 
Act  and  the  Anti-Saloon  Act  by  a  club,  its  officers,  agents  and 
servants,  are  warranted  where  the  evidence  tends  to  show  direct 
sales  of  liquor  in  anti-saloon  territory,  and  that  though  the  club 
purported  to  be  organized  for  social  purposes,  it  possessed  none  of 
the  attributes  thereof,  but  that  any  one,  by  paying  a  small  fee 
for  locker  keys,  and  a  preliminary  order  of  liquor,  could  become 
a  membert  and  that  the  steward  would  exchange  bottles  which 
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the  members  took  firom  their  lockers  for  bottles  kept  on  ice,  and 
that  the  members  drank  the  liquor  on  the  premises. 

2.  Instructions — when  correctly  refused.  Refusal  of  an  in- 
struction which  seeks  to  discredit  testimony  of  detectives  is  cor- 
rect. 

3.  Dbamshc^b — statute  construed.  The  act  relating  to  anti- 
saloon  territory,  condemns  the  taking  of  orders  in  anti-saloon  terri- 
tory for  the  delivery  of  liquor,  whether  the  one  taking  the  order 
is  acting  for  the  buyer  or  for  the  wholesale  house. 

4.  Dbamshops — instructions.  On  prosecution  for  sales  of  liquor 
in  anti-saloon  territory,  instructions  are  correctly  refused  which 
seek  to  make  the  defendant's  guilt  or  innocence  turn,  on  whether 
in  taking  a  certain  order,  he  was  the  agent  of  the  buyer  or  of  a 
brewery,  where  there  was  sulficient  evidence  of  sales  to  other 
persons  to  authorize  a  conviction  which  the  instruction  ignored. 

5.  Criminal  law — instructions.  Refusal  of  a  general  instruction 
not  applied  to  the  evidence  is  not  error. 

6.  Criminal  law — instructions.  Refusal  of  an  argumentative  in- 
struction which  ignores  partly  the  evidence  tending  to  show  guilt, 
is  proper. 

Prosecution  for  unlawful  sale  of  intoxicating  liquor.  Error  to 
the  County  Court  of  Knox  county;  the  Hon.  R.  Cliff  Rice.  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Alflrmed. 
Opinion  filed  October  15,  1912. 

FoBBEST  F.  Cooke,  for  plaintiff  in  error. 
A.  J.  B0TJTE1.LB,  for  defendant  in  error. 

Mb.  Pbesiding  Jtjsticb  Dibell  delivered  the  opinion 
of  the  court. 

On  October  5,  1911,  Henry  Gardt  was  found  guilty 
in  the  County  Court  of  KJnox  county  under  the  first 
coimt  of  an  information  which  charged  him  with  the  un- 
lawful sale  of  intoxicating  liquor  in  anti-saloon  terri-. 
tory,  after  having  been  theretofore  convicted  of  the 
same  offense.  A  motion  for  a  new  trial  was  denied 
and  he  was  sentenced  to  confinement  in  the  county 
jail  for  thirty  days  and  to  pay  a  fine  of  $200  and  to 
stand  committed  till  both  fine  and  costs  were  paid. 
Defendant  below  has  sued  out  this  writ  of  error  to 
review  said  judgment. 

Vol.  CLXXT  e 
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It  was  proved  that  plaintiflf  in  error  had  previously 
been  convicted  of  selling  intoxicating  liquor  in  anti- 
saloon  territory  in  the  city  of  Galesburg,  and  that  the 
city  of  Galesburg,  where  the  acts  complained  of  took 
place,  was  still  anti-saloon  territory  on  July  6,  1911. 
It  is,  however,  denied  that  plaintiflf  in  error  was  en- 
gaged in  the  sale  of  intoxicating  liquor  on  the  date  last 
named  in  the  city  of  Galesburg,  and  it  therefore  be- 
comes necessary  to  set  out  the  evidence  with  some 
particularity. 

On  the  sixth  day  of  July,  1911,  there  was  located  on 
Prairie  street,  in  the  city  of  Galesburg,  an  organiza- 
tion known  as  the  Heidelburg  Club.  The  application 
to  the  Secretary  of  State  for  its  incorporation  stated 
its  object  to  be  the  maintenance  of  club  rooms  for 
social  purposes.  Plaintiflf  in  error  was  the  treasurer 
of  this  club  and  was  also  one  of  the  directors.  The 
rooms  of  the  club  were  on  the  ground  floor  of  a  build- 
ing owned  by  the  Pabst  Brewing  Company,  which 
company  also  owned  the  fixtures  in  the  club  room.  In 
the  front  part  of  this  building  was  a  cigar  store,  oper- 
ated by  plaintiflf  in  error  and  his  son,  and  partitioned 
off  from  the  club  rooms,  but  connected  therewith  by 
a  doorway.  This  so-called  club  room,  in  the  rear  of 
the  cigar  store,  contained  a  bar,  tables,  many  num- 
bered lockers  and  an  ice  box  divided  into  many  com- 
partments and  numbered  to  correspond  with  the  num- 
bers on  the  lockers.  In  the  operation  of  the  club  it 
appears  that  any  one  might  apply  for  membership  and, 
by  paying  a  small  sum  of  money,  become  a  duly  con- 
stituted member.  The  money  advanced  by  the  new 
member  was  for  a  key  to  the  door  leading  into  the 
club  room  from  the  cigar  store,  for  a  key  to  a  locker 
and  for  an  initial  order  for  whisky  or  beer,  as  the  mem- 
ber desired.  In  ordering  such  liquor  the  member 
signed  an  order  for  the  kind  and  amount  he  desired 
and  ostensibly  this  order  was  sent  by  some  one  of  the 
club  managers  or  servants  to  a  brewer  or  liquor  dealer 
outside  of  the  city  of  Galesburg  and  the  order  was 
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filled  by  express  in  a  few  days.  When  the  liquor  or- 
dered by  snch  member  arrived  at  the  club  rooms  it 
was  placed  in  his  locker.  When  the  member  desired 
to  drink  some  of  his  liquor,  he  removed  a  bottle  from 
his  locker  and  took  it  to  the  bar  where  an  employee 
of  the  club,  termed  a  steward  or  a  porter,  exchanged 
such  bottle  for  another  bottle  of  the  same  kind  that 
Bad  been  on  ice.  The  warm  bottle  handed  him 
by  the  member  was  then  placed  by  the  steward,  or 
porter,  in  the  ice  box  in  the  compartment  bearing  the 
same  number  as  that  on  the  member's  locker.  The 
next  time  the  member  presented  a  warm  bottle  of 
liquor  at  the  bar,  the  cold  bottle  was  taken  out  of  his 
particular  compartment  in  the  ice  box  and  exchanged 
with  him. 

On  Julv  6,  1911,  one  Morgan,  a  detective  in  the  em- 
ploy of  a  society  interested  in  the  enforcement  of  the 
Uquor  laws  of  this  state,  called  at  the  Heidelburg 
Club  and  inquired  for  the  manager  and  was  told  by  the 
plaintiff  in  error  that  he  was  the  manager.  Thereupon 
Morgan  gave  plaintiff  in  error  $5.00,  $2.00  of  which 
was  for  keys  as  aforesaid  and  $3.00  for  a  case  of  beer, 
for  which  Morgan  signed  an  order  blank  provided  by 
plaintiff  in  error.  Plaintiff  in  error  took  the  money 
and  the  order  and  told  Morgan  that  the  beer  would  be 
ready  for  him  the  next  time  he  came  in.  At  that  time 
plaintiff  in  error  asked  Morgan  if  he  wanted  a  bottle 
of  beer  and  Morgan  was  taken  by  Gardt  into  the  club 
rooms  and  given  a  bottle  of  beer.  Plaintiff  in  error 
told  Morgan  that  the  beer  he  used  then  would  be 
taken  out  of  the  case  ordered  by  him  when  it  arrived. 
This  occurred  about  half  past  one  in  the  afternoon. 
About  four  o'clock  the  same  day  Morgan  called  again 
at  the  dub  room,  received  his  locker  key  and  found 
thirty-five  bottles  of  beer  in  his  locker,  one  having  been 
deducted  for  that  used  by  him  earlier  in  the  afternoon. 
At  that  time  Morgan  exchanged  one  of  the  bottles 
from  his  locker  with  a  man  behind  the  bar  for  a  cold 
bottle  and  drank  it  on  the  premises.    There  is  evi- 
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dence  in  the  record  of  numerons  transactions  of  this 
character,  both  by  members  of  the  club  and  by  out- 
siders. Plaintiff  in  error  contends  that  this  club  was 
a  bona  fide  social  organization  and  that  the  furnishing 
of  Uquor  to  the  members  was  merely  for  the  accom- 
modation  of  the  members  and  not  the  purpose  of  the 
organization.  The  court  has  made  a  careful  study  of 
the  evidence  in  the  record  and  is  unable  to  agree  with 
plaintiff  in  error  in  his  contention. 

The  Heidelburg  Club  of  Galesburg  lacked  many  of 
the  ordinary^  features  of  a  social  organization  and  in 
many  aspects  of  its  operation  resembled  closely  a  dram- 
shop. Plaintiff  in  error  testified  that  he  was  a  trustee, 
or  director,  of  the  club  and  its  treasurer,  but  there  is  no 
evidence  in  the  record  to  show  that  the  club  had  any 
other  officers,  by-laws,  or  rules.  It  does  not  seem  to 
have  been  necessary  for  a  person  desiring  to  become 
a  member  to  sign  an  application,  pay  an  initiation  fee, 
or  be  voted  upon  by  the  other  members.  The  payment 
of  dues  at  regular  intervals  does  not  seem  to  have 
been  required  of  the  members.  There  is  no  evidence 
in  the  record  to  show  that  this  so-called  **club'*  ever 
held  any  meetings  as  a  club,  either  at  regular  or  irreg- 
ular intervals,  or  that  any  social  gatherings  were  ever 
conducted  under  its  auspices.  In  short,  the  sole  pur- 
pose of  this  **club"  seems  to  have  been  to  enable  any 
one  to  procure  a  drink  of  intoxicating  liquor  if  he  had 
the  money  to  pay  for  it,  without  any  regard  to  the 
character  of  the  applicant.  The  evidence  also  fails 
to  show  any  one  engaged  in  running  the  **club''  or  in 
authority  over  it  except  Gardt.  Plaintiff  in  error 
appears  to  have  been  the  sole  person  in  charge  of  this 
organization  and  but  three  employees  are  mentioned 
in  the  evidence.  These  men  are  termed  ** stewards'* 
or  ''porters"  but  their  duties  partook  so  largely  of 
the  nature  of  those  generally  performed  by  bartenders 
that  we  can  hardly  doubt  that  the  latter  term  would 
more  fittingly  describe  them.  In  fact,  counsel  for 
plaintiff  in  error  used  the  term  ** bartender'*  in  con- 
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nection  with  one  of  daid  employees  in  his  cross-exami- 
nation of  Avery,  a  detective  working  with  Morgan. 
Plaintiff  in  error  had  formerly  been  a  wholesale  liquor 
dealer,  and  this  building  and  the  fixtures  were  owned 
by  a  brewery.  Apparently  any  chance  passer-by  could 
become  a  member  of  this  club,  whether  known  to  Gardt 
or  not,  by  merely  paying  for  certain  keys  and  for  a 
certain  quantity  of  liquor  in  advance.  Although 
Gardt  claims  that  it  was  the  duty  of  the  steward  to 
receive  applications  for  membership  and  the  cash  for 
liquor  and  forward  the  money  and  the  firder  therefor 
to  the  brewery,  the  evidence  tends  to  show  that  Gardt 
hunself  took  charge  of  such  matters. 

Section  11  of  the  act  relating  to  anti-saloon  terri- 
tory forbids  the  sale  of  intoxicating  liquor  in  any 
quantity  whatever  within  anti-saloon  territory.  Sec- 
tion 12  provides  penalties  for  anyone  who  ''shall,  by 
himself,  or  another,  either  as  principal,  clerk  or  serv- 
ant, directly  or  indirectly,  sell,  barter  or  exchange  any 
intoxicating  liquor  in  any  quantity  whatever**  within 
anti-saloon  territory. 
Section  13  is  as  follows: 

*'The  giving  away  or  delivery  of  any  intoxicating 
liquor  for  the  purpose  of  evading  any  provision  of  this 
act,  or  the  taking  of  orders  or  the  making  of  agreements 
at  or  within  any  political  subdivision  or  district  while 
the  same  is  anti-saloon  territory,  for  the  sale  or  deliv- 
ery of  any  intoxicating  liquor,  or  other  shift  or  device 
to  evade  any  provision  of  this  act,  shall  be  held  to  be  an 
unlawful  selling.'* 

These  provisions  are  as  comprehensive  as  language 
can  well  make  them.  We  are  of  opinion  that  the 
proof  warranted  the  jury  in  finding  violations  of  the 
Dramshop  Act  and  of  the  act  relating  to  anti-saloon 
territory,  both  by  the  club  and  by  all  its  oflScers, 
agents  and  servants,  under  Eickart  v.  People,  79  111. 
85;  People  v.  Law  and  Order  Club,  203  111.  127;  South 
Shore  Country  Club  v.  People,  228  111.  75,  and  People 
V.  Craig,  155  111.  App.  73. 
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The  court  refused  twelve  instructions  requested  by 
plaintiff  in  error.  Several  of  these  are  embodied  in  in- 
structions given  at  his  request.  The  5th  sought  to  cast 
discredit  upon  the  two  detectives  who  testified  for  the 
People,  and  its  refusal  is  justified  by  the  principles 
stated  in  People  v.  Campbell,  234  111.  391.  Nos.  10  and 
11  sought  to  make  the  guilt  or  innocence  of  defendant 
turn  upon  the  question  whether  in  taking  the  order 
for  Morgan  he  was  the  agent  of  the  brewery  or  of 
Morgan.  We  are  of  opinion  that  the  statute  condemns 
the  taking  of  orders  in  anti-saloon  territory  for  the 
delivery  of  intoxicating  liquor  whether  the  person 
taking  the  order  is  acting  for  the  buyer  or  for  some 
wholesale  house.  But  the  evidence  tended  to  show 
that  defendant  received  all  money  taken  in,  and  was 
responsible  as  the  keeper  of  the  place.  Other  evidence 
showed  sales  of  bottles  of  beer  for  money  then  paid 
by  persons  who  did  not  appear  to  be  members,  and 
whose  beer  was  not  taken  from  any  locker,  but  from 
behind  the  bar.  There  was  proof  of  sales  to  other 
persons  besides  Morgan  sufficient  to  authorize  a  con- 
viction under  the  first  count.  These  instructions  ig- 
nored all  sales  except  to  Morgan,  and  were  for  that 
reason  properly  refused.  The  7th  was  a  general  prop- 
osition, not  applied  to  the  evidence,  and  it  was  there- 
fore not  error  to  refuse  it.  Atkinson  v.  Lester,  1 
Scam.  407;  Corbin  v.  Shearer,  8  111.  (3  Gihn.)  482; 
Hessing  v.  McCloskey,  37  111.  341 ;  Devlin  v.  People,  104 
111.  504;  Vallette  v.  Bilinski,  167  111.  564.  The  8th  was 
argumentative  and  ignored  a  part  of  the  evidence 
tending  to  show  guilt  and  was  properly  refused.  The 
other  refused  instructions  are  not  discussed  by  coun- 
sel.   The  judgment  is  affirmed. 

Affirmed. 
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Burton  A.  Htteheoek,  Exeeutor,  Appellee,  y.  Board  of 
Home  Missions  of  the  Presbyterian  Chnreh.  etc., 
et  hl^  Appellees.  Jefferson  J.  Greene  and  Lang- 
ford  B.  Green,  Appellants. 

Gen.  No.  5,6S6. 

1.  CBAamwBr'^UUuie  of  u$e8.  The  statute  of  charitable  lues 
l8  in  force  in  this  state. 

2.  CHAaiTiBB — token  gift  doe$  not  fail.  Under  the  statute  of 
charitable  uses,  a  gift  to  diarity  does  not  fail  for  want  of  a  defi- 
nitely named  person  or  corporation  to  execute  the  gift. 

S.  Chahtibb — extrinsic  evidence  at  to  donee.  Whenever  there 
is  a  mistake  or  uncertainty  as  to  the  name  of  the  person  or  body 
intended  to  take  a  charity,  extrinsic  evidence  may  be  introduced 
to  show  who  was  Intended. 

4.  Chabitiss — deeiffnation  of  donee.  Where  a  gift  was  made 
by  will  to  "Home  Missions  and  Foreign  Missions/'  the  court  prop- 
erly held  that  the  Board  of  Home  Missions  of  the  Presbyterian 
Church  and  the  like  Board  of  Foreign  Missions  took  under  the 
will  where  the  evidence,  although  somewhat  contradictory,  tended 
to  show  that  the  donor  was  a  member  and  a  supporter  of  the 
Presbyterian  Church,  that  she  was  actively  engaged  in  Presby- 
terian Church  Missions,  and  largely  supported  such  Home  and 
Foreign  Missions. 

5.  CHAHmEs — de9i0nation  of  donee.  Where  a  gift  is  made  by 
will  "for  the  education  of  poor  children,"  a  finding  by  the  court, 
that  it  was  intended  for  the  children  of  the  Troy  Asylum,  is  sup- 
ported by  evidence  which  tends  to  show  that  the  donor  on  her  long 
visits  to  said  asylum  manifested  great  interest  in  the  education 
of  the  children  therein,  that  some  of  her  relatives  were  ofllcers  of 
the  Institution,  that  she  had  planned  to  erect  a  building  for  the 
smaller  children  at  the  asylum  (this,  however,  was  subsequent  to 
the  date  of  the  will),  and  there  is  practically  no  evidence  as  to  her 
interest  In  other  poor  children. 

6.  CHASITIE8 — directions  to  trustees.  Where  the  court  appoints 
a  person  as  trustee  of  a  charity  fund  created  by  will,  the  decree 
should  define  and  determine  the  powers  and  duties  of  such  trustee, 
and  in  what  way,  in  what  vicinity,  and  to  what  extent  per  year 
Bald  fund  should  be  expended,  where  no  directions  whatever  are 
giv^  by  the  donor. 

7.  Wills— conttnkrtion.  When  "between"  is  used  with  refer- 
ence to  a  gift  to  three  or  more  parties,  it  has  the  meaning  of 
"amcmg." 
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8.  Wills — construction,  A  gift  "to  be  equally  divided  between 
Home  Missions,  and  Foreign  Missions,  and  for  education  of  poor 
children,"  should  be  divided  in  three  equal  parts  for.  the  three 
bodies  mentioned. 

9.  Wills — residuary  clause.  Where  a  clause  in  a  will  disposes 
of  certain  articles  of  personal  property,  and  concludes  by  giving 
"the  rest  of  my  things,  beds,  bedding,  silver,  furniture,  whatever  it 
may  be,"  etc.,  such  clause  does  not  embrace  all  the  personal 
estate,  but  only  articles  similar  to  those  disposed  of  by  such  clause 
where  there  is  a  prior  residuary  clause,  and  a  decree  construing  the 
will  should  be  so  limited. 

10.  Wills — costs  of  hill  to  construe.  Where  a  will  Is  so  ambigu- 
ous that  it  is  necessary  to  apply  to  a  court  of  equity  for  its  con- 
struction, the  cost  of  the  litigation,  including  solicitor's  fees,  must 
be  borne  by  the  estate,  and  the  general  residue  is  the  primary 
fund  for  their  payment 

Bill  to  construe  will.  Appeal  from  the  Circuit  Court  of  Peoria 
county;  the  Hon.  N.  B.  Wobthinoton,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Affirmed  in  part,  reversed  in 
part  and  remanded  with  directions.    Opinion  filed  October  15,  1912. 

JuDSON  Stabb  &  WiNSLOw  EvANS,  f or  appellants. 

Fbank  T.  Milleb^  for  appellee. 

Jack,  Ibwin,  Jack  &  Miles,  for  Board  of  Home  & 
Foreign  Missions. 

John  S.  Stevens  and  William  H.  Stead,  Attorney- 
General,  for  Charity  for  Poor  Children. 

LxjTHEB  C.  HiNCKLB,  for  Troy  Orphan  Asylum. 

Chables  C.  Dutch  ^  Guardian  ad  litem  for  Edna 
Greene,  et  al. 

Mb.  PBEsmiNG  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Mrs.  Phebe  Bose,  a  resident  of  Dunlap,  in  Peoria 
county,  died  a  widow  and  without  descendants,  leav- 
ing a  will  which  was  admitted  to  probate.  The  will 
was  in  her  own  handwriting.  She  had  apparently 
copied  it,  evidently  with  changes,  from  a  previous  will 
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drawn  by  some  other  person.  Her  executor  filed  a 
bill  and  an  amended  and  supplemental  bill,  herein- 
after called  the  bill,  to  construe  the  22nd  and  23rd 
clauses  thereof,  which  were  as  follows: 

'*  Twenty  second.  It  is  my  will  after  what  I  have 
named  be  satisfied  what  left  be  equally  divided  be- 
tween Home  Missions  and  Foreign  Missions  and  for 
education  of  poor  children. 

**  Twenty  third.  I  will  divese  and  bequeath  to  my 
Brother  Jefferson  J.  Greene  children  first  Abigal 
Clark  my  hair  wreath  and  Bracelets  second  Hettie. 
Stine  my  best  diamond  ring  third  Sarah  May  Seelye 
my  other  diamond  ring.  I  think  equally  as  much  of 
you  but  if  you  survive  your  Parent  you  are  well  pro- 
vided for  is  my  reasons  for  so  doing.  The  rest  of  my 
juelry  to  be  devide  among  the  rest  of  the  nieces  the 
best  it  can  be  with  the  exception  of  my  watch  and 
chain  my  will  that  Wyatt  Greene  have  that  The  rest 
of  my  things,  beds  beding  silver  furniture  whatever  it 
may  be  devided  amongst  all  the  nieces  the  best  it  can 
be.'' 

All  parties  in  interest  were  either  original  defend- 
ants or  intervened  and  became  defendants  and  most 
of  them  answered.  The  Board  of  Home  Missions  of 
the  Presbyterian  Church  in  the  United  States  of 
America  and  the  like  Board  of  Foreign  Missions  each 
claimed  one-third  of  the  residue  under  said  22nd 
clause.  Certain  missionary  societies  of  the  Methodist 
Episcopal  Church  made  claims  to  share  in  this  fund. 
The  Troy  Orphan  Asylum,  at  Troy,  New  York, 
claimed  the  portion  given  for  the  education  of  poor 
children.  The  Attorney-General  claimed  that  the  gift 
for  the  education  of  poor  children  was  definite  and 
should  be  administered  by  a  trustee.  The  heirs  at  law 
claimed  that  the  22nd  clause  was  invalid  and  that  the 
residue  was  intestate  estate  and  passed  to  them.  Cer- 
tain nieces  claimed  that  the  22nd  clause  was  invalid, 
and  that,  to  prevent  intestacy,  the  23rd  clause  should 
be  construed  to  give  them  the  residue.  The  cause 
went  to  the  master,  who  took  and  reported  the  evi- 
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dence  and  his  conclnsion  that  the  clause  in  question 
should  be  construed  to  give  one-third  of  the  residue 
to  that  body  known  as  the  Board  of  Home  Missions 
of  the  Presbyterian  Church  in  the  United  States  of 
America,  one-third  to  the  Board  of  Foreign  Missions 
of  the  Presbyterian  Church  in  the  United  States  of 
America,  and  one-third  to  be  used  for  the  education  of 
poor  children  under  a  trustee  to  be  appointed  and  su- 
pervised by  the  court.  The  court  overruled  all  excep- 
tions by  the  heirs  at  law  and  nieces  and  most  other 
exceptions,  but  by  its  decree  directed  one-fourth  of 
the  residue  to  be  paid  to  said  Presbyterian  Board  of 
Home  Missions,  one-fourth  to  the  Presbyterian  Board 
of  Foreign  Missions,  and  one-half  to  a  trustee  to  be 
appointed  by  the  court  and  to  be  devoted  to  the  edu- 
cation of  poor  children  under  the  supervision  of 
the  court.  From  that  decree  Jefferson  J.  Greene  and 
Langford  E.  Greene,  two  brothers  of  deceased,  ap- 
pealed to  the  Supreme  Court,  and  various  other  parties 
assigned  cross  errors.  The  Supreme  Court  trans- 
ferred the  record  to  this  court.  Hitchcock  v.  Greene, 
252  111.  519.  The  amount  involved  exceeded  $100,000. 
The  statute  of  43  Elizabeth,  chapter  4,  commonly 
called  the  statute  of  charitable  uses,  is  in  force  in  this 
state.  Heuser  v.  Harris,  42  111.  425 ;  Hunt  v.  Fowler, 
121  111.  269;  Grand  Prairie  Seminary  v.  Morgan,  171 
111.  444 ;  Hoeffer  v.  Clogan,  171  111.  462.  This  statute 
is  set  out  in  3  Starr  &  Curtis,  4047-9  and  an  abstract 
of  it  is  given  in  2  Perry  on  Trusts,  4th  Ed.  sec.  692, 
note  2.  Many  other  uses,  not  within  the  strict  letter 
of  that  statute,  but  which  come  within  its  spirit,  equity 
and  analogy,  are  treated  by  the  courts  as  charitable 
uses.  In  every  state  of  the  Union  where  that  statute 
is  in  force,  a  gift  to  charity  is  never  allowed  to  fail 
for  want  of  a  person  or  corporation,  definitely  named, 
to  execute  the  gift.  Language  in  a  will  may  be  so  in- 
definite as  to  the  person  to  take,  where  the  gift  is 
intended  to  be  to  a  person,  that  it  will  be  held  invalid, 
but  it  will  not  be  permitted  to  fail  where  the  gift  is 
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intended  for  a  charity.  The  term  ''missions'*  has  a 
definite  meaning^  which  has  often  been  expressed  by 
the  courts.  It  is  thus  defined  in  Domestic  and  For- 
eign Missionary  Society's  Appeal,  30  Pa.  St.  425: 

**The  word  'mission'  is  well  understood  in  common 
language.  For  more  than  forty  years  the  different 
Americaii  churches  have  been  engaged  in  establishing 
and  maintaining  missions  in  various  parts  of  the 
heathen  world.  Hardly  a  religious  denomination  ex- 
ists which  is  not  employed  in  one  or  more  such  benev- 
olent enterprises.  The  purpose  is  to  civilize,  chris- 
tianize and  educate  the  natives  of  those  countries 
where  the  missions  are  established.  This  is  accom- 
plished by  preaching,  oral  instruction  and  by  schools. 
In  the  work,  persons  sent  out  by  the  churches  in  this 
country,  as  well  as  native  assistants,  are  employed 
and  they  are  supported  and  controlled  by  the  churches 
at  home.  The  whole  machinery  of  the  work  at  the 
selected  spot  in  a  foreign  land  is  called  a  mission. 
It  is,  in  fine,  a  Christian  school." 

To  the  like  effect  are  Bruere  v.  Cook,  63  N.  J.  Eq. 
624;  Bulkeley  v.  Worthington  Ecclesiastical  Society, 
78  Conn.  526,  534.  A  gift  for  a  religious  purpose  is 
a  gift  to  a  charity.  French  v.  Calkins,  252  111.  243,  258, 
A  gift  to  the  poor  is  also  a  charity.  Heuser  v.  Harris, 
^upra;  Hunt  v.  Fowler,  supra;  Grand  Prairie  Semi- 
nary V.  Morgan,  supra;  Kemmerer  v.  Kemmerer,  233 
111.  327. 

Wherever  there  is  a  mistake  or  an  uncertainty  as  to 
the  name  of  the  person  or  body  intended  to  take  a 
charity,  every  claimant  of  the  fund  has  the  right  to 
require  that  the  court  called  upon  to  construe  the  lan- 
guage used  shall,  by  extrinsic  evidence,  place  itself  in 
the  position  of  the  testator  or  donor,  the  meaning  of 
whose  language  the  court  is  called  upon  to  declare. 
The  gift  here  in  question  is  claimed  to  be  void  because 
it  is  to  a  purpose  and  not  to  a  trustee  or  a  corporate 
body.  In  Woman's  Union  Missionary  Society  v.  Mead, 
131  HI.  338,  besides  various  incorrect  and  insuflScient 
descriptions  of  donees  of  charities,  was  one  gift  to 
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**the  fund  for  disabled  ministers  of  the  Presbyterian 
Church."  This,  by  its  terms  was  a  gift  to  a  purpose 
and  not  to  a  trustee  or  a  corporate  body.  It  was  there 
determined  that  that  particular  gift  should  be  paid 
to  **The  Presbyterian  Board  of  Relief  for  disabled 
ministers  and  the  widows  and  orphans  of  deceased 
ministers.*'  In  establishing  a  rule  which  admitted 
evidence  which  led  to  that  conclusion,  the  court  said: 

*  *  It  was  unquestionably  competent  for  these  various 
claimants  to  prove  their  corporate  existence,  and  the 
objects  and  purposes  for  which  they  were  organized; 
the  knowledge,  if  any,  which  testatrix  had  of  them,  and 
her  feelings  and  relations  towards  them;  the  name  or 
names  by  which  she  or  others  were  accustomed  to 
designate  them;  that  no  other  corporations,  associa- 
tions or  societies  corresponding  to  the  name  or  de- 
scription given  in  the  will  existed  at  the  time  it  was 
executed;  her  family,  church  and  social  relations — ^in 
short,  every  fact  and  circumstance  surrounding  her 
and  these  claimants,  which  would  aid  the  court  in 
reaching  a  conclusion  as  to  her  motives  and  purposes 
in  using  the  names  or  descriptions  in  question.  If 
such  evidence  makes  it  clear  that  these  claimants  were 
intended  by  testatrix  to  be  made  the  objects  of  her 
bounty,  then  it  must  be  held  that  she  has  expressed 
her  intention  with  sufficient  certainty.'* 

Many  cases  are  cited  in  that  opinion  which  sustain 
the  rule  there  established.  A  similar  question  was 
discussed  in  Gilmer  v.  Stone,  120  U.  S.  586.  The  court 
there  said : 

**It  is  agreed  in  the  case  that  the  Baptist,  Metho- 
dist, Episcopal,  and  other  churches,  like  the  Presby- 
terian Church  in  the  United  States  of  America,  have 
boards  of  home  and  foreign  missions;  consequently, 

it  is  contended,  the  eleventh  clause  of  the  will  is  void 
for  uncertainty  as  to  the  donee  and  the  purposes  of  the 

gift.  In  this  view  we  do  not  concur.  It  is  undoubtedly 
the  rule,  in  respect  to  the  testamentary  disposition 
of  property,  real  and  personal,  that  uncertainty  either 
as  to  the  subject  or  object  of  a  devise  will  be  fatal 
to  its  validity.    But  that  rule  has  no  application  here ; 
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for,  if  there  were  no  other  fact  in  the  case  than  that 
there  are  numerous  hoards  which  may  be  generally 
described  by  the  words,  the  *  board  of  foreign  mis- 
sions/ and  *the  board  of  home  missions,'  the  devise 
in  the  eleventh  clause  would  not  fail.  With  respect  to 
charities,  gifts  may  be  good  which,  with  respect  to  in- 
dividuals, would  be  void;  'and  where  there  are  two 
charities  of  the  same  name  the  legacy  will  be  divided 
between  them,  if  it  cannot  be  ascertained  which  was 
the  intended  object.' '' 

After  stating  that  there  were  certain  gifts  to  the 
Presbyterian  Church  in  the  will,  the  court  said : 

**And  there  was  extrinsic  evidence  to  the  following 
effect:  that  the  testator  had  been  for  many  years  a 
member  and  ruling  elder  of  the  Irish  Grove  Presbyte- 
rian Church,  one  of  the  local  congregations  of  the 
Presbyterian  Church  in  the  United  States  of  America ; 
that  collections  were  annually  taken  up  in  that  con- 
gregation for  the  various  boards  of  that  church,  in- 
cluding its  Boards  of  Foreign  and  Home  Missions; 
that  while  it  was  announced  from  the  pulpit  that  col- 
lections would  be  taken  for  the  Board  of  Foreign  Mis- 
sions or  the  Board  of  Home  Missions,  without,  in 
words,  naming  the  Presbyterian  Church,  all  such  col- 
lections, with  the  knowledge  and  assent  of  the  church 
session,  of  which  the  testator  was  an  active  and  zeal- 
ous member,  were,  without  exception,  sent  to  the  offi- 
cers of  the  Presbyterian  Boards  of  Foreign  and  Home 
Missions  in  New  York  City,  and  regular  reports 
thereof  made  to  the  session;  that  the  testator  took 
especial  interest  in  the  work  of  those  particular  Boards 
and  uniformly  contributed  thereto;  and  that  he  did 
not,  so  far  as  his  pastor  or  associates  in  the  church 
session  knew,  make  contributions  to  the  societies  of 
any  other  church,  except  to  the  Bible  Society  which 
was  sustained  by  several  religious  organizations.  Of 
the  competency  of  this  evidence  there  can  be  no  doubt. 
The  purpose  of  it  was  to  place  the  court,  as  far  as  pos- 
sible, in  the  situation  in  which  the  testator  stood,  and 
thus  bring  the  wprds  employed  by  him  into  contact 
with  the  circumstances  attending  the  execution  of  the 
will.    Such  proof  does  not  contradict  the  terms  of  that 
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instnunent,  nor  tend  to  wrest  the  words  of  the  tes- 
tator from  their  natural  operation.  It  serves  only  to 
identify  the  institutions  described  by  him  as  *the 
Board  of  Foreign  and  the  Board  of  Home  Missions ;  * 
and  thus  the  court  is  enabled  to  avail  itself  of  the  light 
which  the  circumstances  in  which  the  testator  was 
placed  at  the  time  he  made  the  will  would  throw  upon 
his  intentions. '* 

This  rule  has  the  support  of  many  other  cases  and 
text  books.  See  3  Elliott  on  Evidence,  sec.  2225 ;  Til- 
ton  V.  American  Bible  Society,  60  N.  H.  377;  Button 
V.  American  Tract  Society,  23  Vt.  336;  Faulkner  v. 
National  Sailors*  Home,  155  Mass.  458;  Bristol  v. 
Ontario  Orphan  Asylum,  60  Conn.  472;  Goodwin  v. 
New  Church  Board  of  Publication,  160  111.  App.  483. 

Upon  the  question  of  the  intention  of  the  testatrix 
in  the  use  of  the  words  concerning  home  missions  and 
foreign  missions  in  the  22nd  clause  of  her  will,  the  evi- 
dence tended  to  establish  the  following  facte.  Mrs. 
Bo'se  had  lived  for  many  years  in  the  village  of  Dun- 
lap.  It  contained  a  Presbyterian,  a  Methodist  and  a 
Boman  Catholic  Church.  She  had  been  a  member  of 
the  Presbyterian  Church  in  Dunlap,  known  as  the 
Prospect  Church,  for  more  than  forty  years  and  was 
its  principal  supporter  and  was  actively  interested  in 
all  its  charitable  works.  She  was  an  earnest  sup- 
porter of  the  home  and  foreign  missions  of  the  Pres- 
byterian Church.  Three  collections  were  taken  each 
year  in  the  Prospect  Church  for  foreign  missions  and 
two  for  home  missions,  each  after  previous  notice 
from  the  pulpit.  She  gave  from  $5.00  to  $10.00  at 
each  of  those  collections,  and  this  was  regarded  as  a 
large  contribution  in  that  village.  If  she  was  unable 
to  be  present  when  the  collection  was  taken,  she  sent 
the  money  afterwards.  She  did  not  name  as  executor 
any  relative,  but  instead.  Burton  A.  Hitchcock,  who 
was  one  of  the  elders  of  that  church  who  took  those 
collections.  More  than  thirty  years  before  her  death, 
the  women  of  the  Prospect  Church  organized  them- 
selves into  a  woman's  society   of   the  Presbyterian 
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Church.  Mrs.  Base  was  a  charter  member  of  that  so- 
ciety and  remained  a  member  till  her  death.  Contri- 
butions to  the  cause  of  home  missions  and  of  foreign 
missions  of  the  Presbyterian  Church  were  made  at 
each  monthly  meeting  and  at  an  annual  meeting,  and 
Mrs.  Bose  was  the  most  liberal  contributor.  These 
contributions  were  forwarded,  respectively,  to  the 
Board  of  Home  Missions  and  to  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  of  the  United 
States  of  America.  She  also  went  a  number  of  times 
as  a  delegate  to  annual  meetings  of  the  Home  and 
Foreign  Missionary  bodies  of  the  Presbyterian 
Churches  of  the  Northwest.  She  attended  one  meet- 
ing of  the  General  Assembly  of  the  Presbyterian 
Church  at  Los  Angeles,  California,  and  other  like 
meetings  at  Winona  Lake,  Indiana.  In  these  meetings 
the  Home  Missions  and  the  Foreign  Missions  of  the 
Presbyterian  Church  were  prominent  subjects  of  con- 
sideration and  discussion.  All  her  contributions  to 
Home  and  Foreign  Missions  of  the  Presbyterian 
Church  were  made  through  the  respective  boards  which 
had  charge  of  those  missions.  It  was  proven  and  not 
contradicted  that,  among  the  membership  of  the  Pros- 
pect Church  at  Dunlap,  when  contributions  to  home 
or  foreign  missions  were  spoken  of,  the  names  of  the 
respective  boards  were  not  expressed  in  the  announce- 
ments, but  that  whenever  the  words  **  foreign  mis- 
sions * '  were  used,  it  meant  and  was  always  understood 
to  mean,  the  Board  of  Foreign  Missions  of  the  Pres- 
byterian Church,  and  the  words  ''home  missions'* 
were  understood  to  mean  the  Board  of  Home  Missions 
of  the  Presbyterian  Church.  There  was  evidence  in- 
troduced by  the  heirs  at  law,  that  Mrs.  Bose  had  fre- 
quently contributed  to  the  Methodist  Church  at  Dun- 
lap,  and  had  conferred  with  a  pastor  of  that  church  as 
to  the  methods  of  that  church  in  expending  money  for 
missions  and  for  a  certain  training  school  for  teach- 
ers in  Chicago,  and  that  she  attended  the  Methodist 
Church  when  there  were  no  services  at  the  Presbyte- 
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rian  Church,  and  that  she  was  assisting  a  Methodist 
young  woman  who  had  gone  as  a  foreign  missionary, 
but  we  think  this  does  not  detract  from  the  force  of 
the  evidence  above  stated.  We  think  it  clear  from  this 
evidence  that  by  the  language  used  by  Mrs.  Eose  in 
the  22nd  clause  of  her  will,  she  meant  to  give  to  the 
Board  of  Home  Missions  of  the  Presbyterian  Church 
in  America  and  to  the  like  Board  of  Foreign  Missions. 
Their  charters  were  put  in  evidence.  It  is  clear  from 
the  evidence  and  from  authorities  above  cited  that  the 
missionary  work  of  the  different  denominations  is 
performed  by  boards  which  are  corporate  bodies,  de- 
voted to  particular  branches  of  the  work,  some  to 
home  missions  and  some  to  foreign  missions ;  and  that 
wherever  the  statute  of  43  Elizabeth,  chapter  4,  is  in 
force,  a  gift  to  home  missions  of  a  particular  denomi- 
nation will  be  construed  to  be  a  gift  to  the  Board  of 
Home  Missions  of  that  particular  denomination,  and 
the  same  of  a  gift  to  foreign  missions,  and  that  the 
gift  will  not  be  allowed  to  fail  because  the  legal  cor- 
porate name  of  the  board  was  not  stated.  The  court 
below  therefore  properly  held  that  the  missionary 
bodies  in  question  took  under  the  22nd  clause. 

The  decree  directed  the  payment  of  one-half  of  the 
residue  to  a  trustee  to  be  appointed  by  the  court  below 
in  this  or  in  a  supplemental  proceeding,  to  be  devoted 
by  said  trustee  to  the  education  of  poor  children,  under 
the  supervision  and  control  of  the  court  below.  No 
trustee  has  yet  been  appointed,  but  it  seems  to  be  sup- 
posed that  some  resident  of  Peoria  county  is  to  be 
appointed  and  the  money  is  to  be  there  expended.  The 
heirs  at  law  claim  this  as  intestate  estate.  The  nieces 
claim  it  under  the  23rd  clause  of  the  will.  The  author- 
ities of  the  Troy  Orphan  Asylum  at  Troy,  New  York, 
cfaim  the  fund  should  be  paid  to  them.  The  proof 
shows  that  Mrs.  Eose  manifested  no  special  interest 
in  the  education  of  poor  children  in  Peoria  county. 
There  was  no  institution  devoted  to  that  purpose 
in  Dunlap,  where  she  lived,  nor  does  there  seem  to 
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have  been  any  necessity  therefor.  There  was  a  Home 
for  the  Friendless  in  Peoria,  which  she  visited  bnt  once 
in  a  long  lifetime.  She  manifested  no  interest  in  the 
Bradley  Polytechnic  School  in  Peoria.  A  charitable 
work  was  being  done  among  the  families  of  flatboat- 
men  along  the  Illinois  Eiver.  This  was  not  specially 
in  the  direction  of  the  education  of  children,  and  she 
visited  it  bnt  once.  A  lady  in  charge  of  that  work 
complained  to  Mrs.  Bose  that  she  had  spent  more  than 
she  could  afford,  under  a  promise  by  a  man  in  Peoria 
to  reimburse  her,  which  promise  had  not  been  kept, 
and  Mrs.  Bose  afterwards  sent  her  $40.  This  is  the 
sum  of  all  she  did  in  many  years  concerning  the  edu- 
cation of  poor  children  in  Peoria  County  or  in  Illinois. 
The  Troy  Orphan  Asylum,  of  Troy,  New  York, 
was  founded  by  charity  about  eighty  years  before 
the  evidence  was  taken.  Mrs.  Bose  and  her  hus- 
band had  the  same  relatives  at  Troy,  New  York. 
Their  ancestors  were  among  the  founders  of  the 
Troy  Orphan  Asylum,  and  other  relatives  contrib- 
uted liberally  thereto  after  it  was  founded.  It  was 
in  part  conducted  as  a  charitable  institution  and 
was  dependent  upon  gifts,  and  it  received  some  aid 
from  municipal  bodies.  There  was  oral  proof  that 
its  work  was  the  care  and  education  of  poor  children, 
and  a  statute  defined  -its  corporate  objects  as  *'the 
relief,  support  and  education  of  orphan  and  destitute 
children.*'  Another  statute  provided  a  method  by 
which  it  could  receive  destitute  children  who  were  not 
orphans.  The  children  it  took  were  poor,  and  they 
were  educated  at  the  asylum.  A  second  cousin  of  Mrs. 
Bose,  and  of  her  husband  also,  was  treasurer,  pur- 
chasing agent,  house  accountant,  and  general  manager 
of  the  Troy  Orphan  Asylum  for  many  years  and  at 
the  time  of  the  taking  of  the  proofs  herein,  and  she 
lived  within  a  few  feet  of  the  asylum  grounds.  An- 
other relative  was  vice  president  of  the  institution. 
This  will  was  executed  on  May  5,  1888.  The  husband 
of  Mrs.  Bose,  from  whom  she  derived  most  of  this 
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property,  had  been  raised  within  one-half  mile  of  this 
asylum.  Mrs.  Rose  had  been  raised  in  the  western 
part  of  the  state  of  New  York,  and  the  first  part  of  her 
married  life  was  spent  at  Pittsfield,  Massachusetts,  and 
afterwards  they  moved  to  Peoria  county.  The  evidence 
shows  at  least  six  visits  by  Mrs.  Bose  to  her  second 
cousin,  the  manager  of  the  institution,  three  of  them  be- 
fore 1885,  one  immediately  after  the  execution  of  this 
will  in  1888,  another  in  1898,  another  in  1901.  She 
spent  about  six  months  there  on  each  of  those  visits. 
She  endowed  a  bed  there  in  memory  of  her  husband  and 
another  in  her  own  name.  She  visited  the  asylum 
substantially  every  day  during  these  stays  with  her 
relative,  and  took  a  great  interest  in  its  work,  includ- 
ing the  educational  part.  She  was  accustomed  to 
speak  of  the  inmates  of  the  Troy  Orphan  Asylum  as 
her  children.  She  took  part  in  selecting  the  articles 
which  were  bought  with  a  gift  by  another  person  of 
about  $11,000  to  the  asylum.  She  discussed  the  sub- 
ject of  herself  furnishing  $40,000  with  which  to  erect 
a  building  for  the  smaller  children.  She  planned  that 
this  building  should  be  erected  upon  land  which  had 
been  obtained  by  the  asylum  from  some  of  her  own 
relatives.  She  finally  concluded  that  $50,000  would  be 
required  to  do  what  she  wished  to  do.  Under  her  so- 
licitation the  president  caused  an  architect  to  prepare 
plans  for  the  building,  for  which  the  asylum  paid  $500. 
The  president  died  before  the  proofs  were  taken  in 
this  case  and  we  are  deprived  of  the  information  he 
might  have  given  as  to  what  Mrs.  Rose  said  or  did 
which  induced  him  to  incur  this  expense.  When  she 
left  Troy  the  last  time  in  1901,  she  had  agreed  upon 
the  plans  and  the  place  where  the  building  was  to  be 
erected,  and  told  the  authorities  at  the  asylum  that  she 
had  made  provisions  so  that  the  work  would  be  done. 
When  she  was  smitten  with  her  fatal  illness  in  the 
spring  of  1904,  she  had  arrangements  all  made  to  start 
for  Troy  again  in  a  few  days.  During  these  six  visits 
of  approximately  six  months  each,  to  the  immediate 
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vicinity  of  the  asylum,  three  of  which  were  before  she 
drafted  this  will  and  three  afterwards,  she  manifested 
in  many  ways  great  interest  in  the  asylum  and  in  the 
education  and  care  of  the  poor  children  who  were  its 
inmates.  If  Mrs.  Bose  had  any  poor  children  in  mind 
who  should  share  her  bounty,  the  evidence  makes  it 
clear  that  it  must  have  been  the  poor  children  in  the 
Troy  Orphan  Asylum.  There  are  many  facts  and  cir- 
cumstances in  evidence  showing  her  interest  in  those 
poor  children  of  the  Troy  Orphan  Asylum,  and  sub- 
stantially no  evidence  showing  her  interest  in  any 
other  poor  children.  She  told  her  friends  that  she  was 
going  to  give  her  property  to  home  and  foreign  mis- 
sions and  to  a  school  for  orphan  children.  We  con- 
clude that,  if  the  court  below  had  appointed  a  trustee 
to  take  this  fund  under  this  will,  and  to  invest  it,  and 
to  expend  the  net  income  arising  therefrom  for  the  ed- 
ucation of  poor  children  through  the  Board  of  Trus- 
tees of  the  Troy  Orphan  Asylum,  it  would  have  been  in 
accordance  with  the  desire  and  purpose  of  Mrs.  Rose 
upon  this  subject.  The  bill  prayed  for  the  appoint- 
ment of  a  trustee,  and  this  decree  should  make  the 
appointment  while  all  parties  in  interest  are  before 
the  court.  The  bill  also  averred  (record  pp.  101,  102) 
that  ^^said  decree  should  define  and  determine  the 
powers  and  duties  of  such  trustee,  and  in  what  way, 
in  what  vicinity,  and  to  what  extent  per  year  said  fund 
should  be  expended.'*  These  requests  should  be  com- 
plied with  in  the  decree.    This  was  not  done. 

The  court  so  disposed  of  the  residue  under  the 
22nd  clause  of  the  will  as  to  divide  one-half  equally 
between  the  Home  Missionary  Society  and  the  For- 
eign Missionary  Society  of  the  Presbyterian  Church, 
and  to  devote  one-half  to  the  education  of  poor  chil- 
dren, this  distribution  being  based  apparently  upon 
the  meaning  of  the  word  '* between."  Three  parties 
are  named  here  and  not  two,  for  the  Board  of  Home 
Missions  and  the  Board  of  Foreign  Missions  are 
entirely  distinct  bodies.    When  ** between"  is  used 
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with  reference  to  more  than  two  it  has  the  mean- 
ing of  ** among.'*  Words  and  Phrases  Judicially 
Defined,  767,  768.  We  are  of  the  opinion  that 
the  fund  should  have  been  divided  into  three 
equal  parts.  The  decree  construed  the  words  **the 
rest  of  my  things''  in.  the  23rd  clause  of  the  will,  to 
refer  **  exclusively  to  the  beds,  bedding,  silver,  furni- 
ture and  personal  effects  of  said  testatrix  and  to  no 
other  part  of  her  estate."  The  expression  **and  per- 
sonal effects  of  said  testatrix"  is  too  broad  as  it  would 
embrace  all  her  personal  estate,  including  the  fund  in 
dispute.  Those  words  should  be  made  to  read  **and 
other  like  personal  effects  of  said  testatrix."  As  so 
modified,  we  concur  in  that  construction  of  the  23rd 
clause,  both  under  the  rule  for  the  construction  of 
instruments,  known  as  ^'ejusdem  generis,'^  which  we 
think  applicable  to  those  words  in  the  23rd  clause,  and 
also  because  the  22nd  clause  is  plainly  the  residuary 
clause  of  the  will. 

The  court  made  certain  allowances  for  the  solicitors 
for  the  different  parties.  Such  fees  were  allowed  as 
costs  in  Lombard  v.  Witbeck,  173  111.  413 ;  Ingraham  v. 
Ingraham,  169  111.  432;  and  Woman's  Union  Mission- 
ary Society  v.  Mead,  supra.  In  Ingraham  v.  Ingra- 
ham, supra,  it  was  held  that  where  a  testator  has  ex- 
pressed his  intention  so  ambiguously  that  it  is  neces- 
sary to  apply  to  a  court  of  equity  for  a  construction 
of  the  will,  the  costs  of  the  litigation,  including  solici- 
tor's fees,  must  be  borne  by  the  estate,  and  that  the 
general  residue  is  the  primary  fund  for  their  payment. 
The  court  below  refused  to  make  an  allowance  to  the 
solicitor  for  the  Troy  Orphan  Asylum.  In  view  of  our 
conclusions  on  that  subject,  we  are  of  opinion  that  a 
reasonable  allowance  should  be  made  to  him. 

So  far  as  the  decree  finds  the  Board  of  Home  Mis- 
sions and  the  Board  of  Foreign  Missions  of  the  Pres- 
byterian Church  and  a  trustee  to  be  appointed  for  the 
education  of  poor  children  entitled  to  this  fund,  and 
so  far  as  it  directs  solicitor's  fees  and  other  costs  to 
be  paid  therefrom,  the  decree  is  aflSrmed.    In  other 
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respects  it  is  reversed  and  remanded,  with  directions 
to  the  court  below  to  enter  another  decree  and  therein 
to  appoint,  under  an  adequate  bond,  a  trustee  to  re- 
ceive and  invest  the  fund  for  the  education  of  poor 
children;  to  divide  the  residue  of  the  estate  equally 
between  the  Presbyterian  Board  of  Home  Missions, 
the  Presbyterian  Board  of  Foreign  Missions  and  the 
said  trustee  of  the  fund  for  the  education  of  poor  chil- 
dren; and  to  retain  control  of  said  fund  for  the  edu- 
cation of  poor  children  and  to  cause  it  to  be  securely 
invested  in  interest  bearing  securities,  and  the  net  in- 
come thereof  to  be  expended  for  the  education  of  poor 
children  through  the  Board  of  Trustees  of  the  Troy 
Orphan  Asylum  at  Troy,  New  York;  and  to  allow  a 
reasonable  solicitor's  fee  to  the  solicitor  for  the  Troy 
Orphan  Asylum;  and  generally  to  enter  a  decree  in 
conformity  with  this  opinion. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 


Ernest  C.  Ladd  et  al..  Plaintiffs  in  Error,  t.  John  H. 

Laddy  Defendant  in  Error. 

Oen.  No.  6,633. 

1.  Account — review.  A  decree  of  accounting  in  conformity  to  a 
master's  report  will  be  sustained,  where  the  brief  of  the  com- 
plainants does  not  point  out  any  errors,  nor  discuss  the  details 
of  the  accounting. 

2.  MoBTOAGEs — redemption.  Where  mortgagors  file  a  bill  asking 
the  court  to  ascertain  the  total  amount  expended  on  the  premises 
by  the  mortgagee,  and  to  fix  a  single  time  for  payment,  declaring 
that  they  were  ready  to  pay,  they .  cannot  thereafter  object  to  a 
decree  requiring  the  total  amount  to  be  paid  at  one  time,  though 
the  finding  of  the  master  showed  that  the  agreement  between  the 
mortgagors  and  mortgagee  was  to  repay  the  amount  in  monthly 
instalments,  particularly  where  it  further  appears  that  the  mort- 
gagee had  been  obliged  to  ex];>end  three  or  four  times  more  than 
the  agreement  called  for. 
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3.  MoATOAGEB — redemption.  Where  complainants  file  a  bill  to 
have  defendant  declared  mortgagee  of  premises  to  which  he  holds 
a  deed,  and  ask  for  an  accounting  and  reconveyance,  and  no  cross- 
bill is  filed  by  defendant,  the  court  on  finding  the  sum  required  to 
redeem  should  not  fix  a  time  for  payment  and  order  a  sale  on  de- 
fault, but  should  provide  that  in  case  payment  is  not  made,  de- 
fendant should  be  entitled  to  a  further  decree  barring  complainants 
of  all  equity  of  redemption,  and  dismissing  the  bilL 

Bill  in  equity.    ETrror  to  the  Circuit  Court  of  Henry  county;  the 
Hon.  Fbank  D.  Ramsay,  Judge,  presiding.    Heard  in  this  court  at 
the  April  term,  1912.    Affirmed  in  part,  reversed  in  part  and  re-, 
manded  with  directions.    Opinion  filed  October  15,  1912. 

Stubtz  &  EwAN  and  John  T.  Cuicminos,  for  plain- 
tiffs in  error. 

Anderson  &  Andrews,  for  defendant  in  error. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Ernest  C.  Ladd  and  Grace  L.  Ladd,  brother  and  sis- 
ter, filed  an  amended  bill  in  equity,  hereinafter  called 
the  bill,  against  John  H.  Ladd,  their  uncle.  They  al- 
leged that  Ernest  had  a  contract  for  a  deed  of  one, 
and  Grace  L.  Ladd  of  another,  of  two  adjoining  lots, 
upon  which  they  had  made  payments ;  that  they  bought 
them  for  the  purpose  of  building  thereon  a  dwelling 
house  for  their  home ;  that  they  made  a  verbal  arrange- 
ment with  John  H.  Ladd  by  which  he  was  to  pay  the 
rest  of  the  consideration  agreed  to  be  paid  for  said 
lots  and  should  pay  such  part  as  they  could  not  pay 
of  the  cost  of  a  dwelling  house  to  be  built  thereon,  and 
that  they  should  repay  him  at  the  rate  of  $50  per 
month  without  interest,  and  that  they  should  cause 
the  title  to  be  conveyed  to  him  as  security  for  such 
repayment;  that  he  paid  the  residue  due  to  the  hold- 
ers of  the  title  and  complainants  caused  the  title  to  be 
conveyed  to  him,  pursuant  to  said  verbal  agreement; 
and  that  they  erected  a  house  thereon  and  took  pos- 
session thereof,  and  that  he  paid  a  part  of  the  bills 
for  the  same  and  has  refused  to  account  to  them  for 
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the  amount  which  he  expended;  and  they  asked  that 
he  be  compelled  to  account  and  that  the  amount  due 
him  be  ascertained;  and  they  offered  to  pay  the 
same.  The  bill  further  stated  that  defendant  had 
brought  an  ejectment  suit  against  complainants  for 
these  premises,  and  it  sought  an  injunction  to  restrain 
the  prosecution  of  that  suit,  and  such  injunction  was 
granted.  John  H.  Ladd  .answered,  admitting  that  he* 
had  made  such  payments  and  that  the  title  had  been 
conveyed  to  him,  but  denying  that  it  was  conveyed  as 
security;  and  alleging  that  he  owned  the  fee  and  had 
agreed  to  sell  the  same  to  them  upon  their  paying  him 
all  that  he  had  expended,  in  instalments  of  $75.00  per 
month,  with  lawful  interest.  The  cause  was  referred 
to  a  master,  who  took  the  proofs  and  stated  the  account 
between  the  parties.  Much  immaterial  testimony  was 
taken,  for  complainants  introduced  proof  to  show  how 
much  money  they  had  put  into  the  property  and  pay- 
ments which  passed  through  the  hands  of  their  father, 
Charles  K.  Ladd,  now  deceased,  which  was  wholly  un- 
necessary, as  the  only  material  question,  after  finding 
the  contract,  was  to  determine  how  much  John  H. 
Ladd  had  advanced.  The  master  found  and  reported 
that  complainants  were  to  repay  defendant  all  moneys 
advanced  by  him  at  the  rate  of  $75  per  month,  with 
lawful  interest,  and  that  the  deed  to  him  of  said  lots 
was  a  mortgage  to  secure  that  indebtedness.  The  mas- 
ter did  not  report  the  amount  so  advanced  by  defend- 
ant in  one  single  sum,  but,  combining  his  report,  its 
effect  seems  to  have  been  to  determine  that  there  was 
due  from  complainants  to  defendant,  including  inter- 
est to  June  10,  1910,  the  total  sum  of  $12,137.69.  Ob- 
jections were  filed  to  said  report  by  complainants  and 
the  same  were  overruled,  and  they  stood  as  exceptions 
thereto  before  the  court  and  they  were  overruled,  and 
on  November  22,  1910,  there  was  a  decree  finding  due 
from  complainants  to  defendant  $12,410.08.  How  that 
exact  result  was  reached  does  not  readily  appear  from 
the  report,  but,  although  the  brief  of  complainants 
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here  states  that  the  amount  is  too  high,  it  does  not 
point  out  any  error  nor  discuss  the  details  of  the  ac- 
counting, and  we  therefore  treat  the  amount  of  the 
decree  as  correct.  The  decree  ordered  that  complain- 
ants pay  said  sum  to  defendant  within  90  days  with 
interest  at  5%  thereon  from  the  date  of  the  decree, 
and  that,  in  default  of  such  payment,  the  master  sell 
the  premises  as  is  usual  in  case  of  foreclosure  of  mort- 
gages. The  court  continued  the  injunction  in  force 
for  90  days.  Complainants  and  defendant  (of  whose 
entire  claim  $1,392.60  had  been  rejected  by  the  mas- 
ter) each  obtained  orders  for  an  appeal  from  said 
decree,  which  appeals  were  not  perfected.  After  the 
expiration  of  the  90  days  the  master  sold  said  prem- 
ises to  defendant  for  $10,500,  and  the  report  of  said 
sale  was  approved  by  the  court  on  March  22,  1911 
(though  the  abstract  does  not  so  show),  and  defend- 
ant then  moved  the  court  for  a  deficiency  decree.  On 
March  31st,  the  defendant  obtained  leave  to  file  an 
amended  answer  to  conform  to  the  proofs,  and  filed  an 
amended  answer,  in  which  he  asserted  that  the  deed 
in  question  was  a  mortgage  and  that  complainants 
were  indebted  to  him,  and  asked  that  if  a  balance 
should  be  found  due,  the  court  fix  a  day  for  the  pay- 
ment of  the  balance ;  that  in  default  of  such  payment 
by  such  time,  the  premises  described  in  the  bill  be  sold 
to  satisfy  the  amount  found  due ;  that,  if  said  premises 
should  not  sell  for  enough  to  pay  the  amount  found 
due,  he  might  have  a  deficiency  decree  against  the  com- 
plainants. Thereupon  on  March  31,  1911,  the  court 
again  approved  the  sale  and  rendered  a  deficiency  de- 
cree for  defendant  against  complainants  for  $2,337.90, 
with  execution  therefor.  This  is  a  writ  of  error  sued 
out  by  complainants  to  review  those  proceedings. 

Complainants  contend  that  as  the  master  found  that 
this  debt  was  to  be  paid  at  the  rate  of  $75  per  month, 
with  interest  at  the  legal  rate,  and  as  there  was  no 
contract  that  the  whole  sum  should  become  due  upon 
failure  to  pay  any  instalment,  it  follows  that  it  was 
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error  for  the  court  to  require  its  payment  within  90 
days.  We  are  of  opinion  that  complainants  have 
waived  the  right  to  pay  this  debt  in  monthly  instal- 
ments. The  bill  asked  an  accounting  of  the  moneys 
expended  by  defendant  upon  the  unpaid  purchase  price 
of  said  lots  and  upon  the  construction  of  said  house, 
and  stated  that  complainants  were  ready  and  willing 
and  offered  to  pay  defendant  what  should  appear  to 
be  due  him.  The  bill  prayed  that  upon  the  ascertain- 
ment of  the  amount  so  expended  by  defendant  **a  time 
may  be  fixed  for  the  payment  of  such  sum  so  ascer- 
tained in  accordance  with  said  verbal  agreement  and 
that  upon  the  payment  of  said  sum  by  the  complain- 
ants to  the  defendant  at  that  time,  the  defendant  may 
be  decreed  by  the  decree  of  this  court  to  convey  said 
premises  to  the  complainants.'*  This  was  not  a  prayer 
that  they  be  permitted  to  redeem  by  paying  $50  per 
month  or  $75  per  month  for  many  years  to  come  and 
that  thereafter  a  deed  be  made  to  them.  This  bill 
asked  the  court  to  ascertain  the  total  amoimt  which 
defendant  had  expended  upon  these  lots  and  to  fix  a  sin- 
gle time  when  complainants  should  pay  it,  and  they  of- 
fered and  declared  themselves  ready  to  pay  it  at  such 
time  as  the  court  should  fix,  and  they  asked  for  a  recon- 
veyance then.  This  is  inconsistent  with  their  present 
claim  that  they  should  be  given  a  long  series  of  years 
in  which  to  pay.  Moreover,  their  offer  in  the  bill  to 
pay  at  once  was  one  to  which  defendant  was  equitably 
entitled,  for,  when  he  agreed  to  accept  monthly  pay- 
ments, it  is  clear  that  it  was  intended  that  the  cost  of 
the  house  should  not  exceed  $3,500,  and  the  subsequent 
large  increase  in  its  cost  was  occasioned  by  complain- 
ants and  not  by  defendant. 

This  was  a  simple  bill  to  redeem,  without  any  special 
circumstances  calling  for  the  application  of  any  un- 
usual rule  of  law.  The  main  question  is,  what  is  the 
proper  provision  in  a  decree  granting  redemption  on 
a  bill  to  redeem,  if  complainant  fails  to  pay  within  the 
reasonable  time  fixed  by  the  court?    Harper  v.  Ely, 
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70  HI.  581,  was  held  to  be  a  bill  to  redeem,  and  the 
conrt  affirmed  a  decree  that  in  default  of  payment  the 
bill  be  dismissed.  Decker  v.  Patton,  120  111.  464,  holds 
that  the  proper  decree  in  such  case  is  that  in  default 
of  payment  within  the  time  fixed  by  the  court,  defend- 
ant will  be  entitled,  as  of  course,  to  a  further  and  final 
order  dismissing  the  bill.  In  Bremer  v.  C.  &  C.  Canal 
&  Dock  Co.,  127  m.  464,  it  was  held  (on  page  491) 
that  the  cross-bills  on  which  the  decree  was  based  were 
in  effect  bills  to  redeem,  and  that  the  decree  should 
have  provided  that  in  default  of  payment  within  the 
time  fixed  the  cross-bills  be  dismissed;  and  it  was 
there  held  that  under  a  bill  to  redeem,  the  complain- 
ant must  be  prepared  to  pay  at  once  and  is  not  enti- 
tled to  the  statutory  period  of  redemption.  In  De 
Walsh  V.  Braman,  160  111.  415,  the  court  directed  a  de- 
cree that  defendants  convey  to  complainant  on  com- 
plainants paying  defendants  the  sum  found  due  within 
a  reasonable  time  to  be  fixed  in  the  decree,  and  that 
if  such  payment  be  not  made,  the  bill  be  dismissed  and 
complainant  be  barred  from  asserting  any  further  re- 
lief in  the  subject-matter  of  the  controversy.  In 
O 'Council  V.  O'Conor,  191  111.  215,  it  was  held  that 
the  bill  should  be  dismissed,  if  payment  was  not  made 
within  the  time  limited.  In  Carpenter  v.  Plagge,  93 
111.  App.  445,  we  held  that  the  ordinary  decree  allow- 
ing a  redemption  was  that,  if  payment  was  not  made 
within  the  reasonable  time  fixed  by  the  court,  the  com- 
plainants should  be  barred  from  thereafter  seeking 
any  further  relief  concerning  the  subject-matter  of  the 
controversy;  and  in  the  same  case  on  appeal  in  192 
111.  82,  it  was  said  that  the  ordinary  decree  was  that, 
in  default  of  payment  within  the  time  specified,  the 
bill  be  dismissed;  but,  as  the  creditor  had  there  filed 
a  cross-bill  to  foreclose,  it  was  held  there  should  have 
been  a  decree  for  the  sale  of  the  premises  if  payment 
was  not  made.  In  Henderson  v.  Kibbie,  211  111.  556, 
it  was  held  that  the  decree  allowing  redemption  should 
provide  that  if  payment  be  not  made  the  bill  be  dis- 
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missed.  This  rule  has  the  sanction  of  other  courts. 
In  Sherwood  v.  Hooper,  1  Barb,  Ch.  650,  it  was  held 
that,  if  complainant  in  a  bill  to  redeem  failed  to  pay 
within  the  time  fixed,  he  should  be  barred  of  all  claim 
and  equity  of  redemption  in  the  premises.  In  Quin  v. 
Brittain,  Hoffman's  Ch.  353,  it  was  held  that  that  case 
should  be  treated  as  a  bill  to  redeem,  and  that,  if  the 
amount  found  due  was  not  paid,  there  should  be  a  decree 
of  dismissal,  and  that  that  would  be  equivalent  to  a 
foreclosure.  In  Ferine  v.  Dunn,  4  Johns,  Ch.  140, 
where  many  cases  are  cited,  it  was  held  that  the  usual 
decree  on  a  bill  to  redeem  is  that,  if  complainant  fail 
to  pay,  the  bill  be  dismissed,  and  that  such  a  dismissal 
bars  the  equity  of  redemption  because  it  can  be  pleaded 
in  bar  of  a  new  bill  to  redeem.  In  Stevens  v.  Miner, 
110  Mass.  57,  it  was  held  that  the  English  form  of  a 
decree  in  a  suit  to  redeem  is  that  the  bill  be  dismissed 
unless  the  plaintiff  pay  a  certain  sum  within  a  certain 
time,  and  if  payment  be  not  made,  and  if  the  provi- 
sion that  the  bill  be  dismissed  has  been  omitted,  a  final 
order  dismissing  the  bill  will  be  granted  as  of  course ; 
that  when  a  mortgagor  obtains  a  decree  of  redemp- 
tion, his  right  is  thereby  defined  and  no  other  or  differ- 
ent right  remains  to  hun ;  and  that  upon  his  failure  to 
comply  with  the  terms  of  the  decree  for  redemption, 
a  decree  follows  which  terminates  the  suit  and  cuts 
off  the  right  to  redeem.  This  decision  is  partly  based 
on  a  statute,  but  is  in  harmony  with  the  rule  otherwise 
announced.  These  views  are  sustained  in  2  Jones  on 
Mortgages,  sections  1106,  1107,  1108,  where  it  is  also 
said  that  it  is  irregular  to  decree  a  sale  of  the  lands 
when  the  bill  to  redeem  contains  no  prayer  for  a  sale 
and  Hie  mortgagee  has  not  filed  a  cross-bill.  There 
are  some  cases  which  deviate  from  the  rule  above 
stated,  bat  in  each  there  will  be  found  some  special 
conditions  which  take  the  case  out  of  the  ordinary 
rule.  Among  such  cases  are  Hollingsworth  v.  Koon, 
117  HI.   514,   which  was   specially   distinguished   in 
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Decker  v.  Patton,  su^ra,  as  not  a  bill  to  redeem,  and 
Carpenter  v.  Plagge,  supra,  where  the  creditor  filed  a 
cross-bill  to  foreclose.  In  the  case  at  bar  defendant 
did  not  file  a  cross-bill.  The  conrt  therefore  erred  in 
directing  a  sale  in  case  of  nonpayment,  and  erred  in 
the  subsequent  proceedings.  There  are  other  reasons 
why  the  court  should  not  have  permitted  defendant, 
at  a  later  term  and  after  the  sale  had  been  made  and 
approved,  to  file  another  sworn  answer,  contradicting 
his  first  sworn  answer,  and  should  not  have  granted 
defendant  a  deficiency  decree.  These  matters  do  not 
need  to  be  discussed,  as  they  necessarily  fall  with  the 
reversal  of  the  decree  for  the  sale  of  the  property. 

After  the  expiration  of  the  90  days,  during  which 
the  injunction  against  the  ejectment  suit  was  contin- 
ued in  force,  John  H.  Ladd  proceeded  with  that  suit 
and  had  a  judgment  against  Ernest  C.  and  Grace  L. 
Ladd  for  the  recovery  of  the  premises,  which  was  af- 
firmed in  Ladd  v.  Ladd,  252  111.  43. 

So  far  as  the  decree  approves  the  master's  report 
upon  the  accounting,  it  is  affirmed.  In  all  other  re- 
spects the  original  decree  is  reversed  and  the  decree 
approving  the  sale  and  the  deficiency  decree  are  each 
reversed,  and  the  cause  is  remanded  with  directions  to 
the  court  below  to  ascertain  the  interest  on  the 
amounts  found  by  the  master  in  his  report  upon  the 
accounting  from  the  date  to  which  he  computed  the 
interest,  and  add  that  to  the  sums  found  by  the  mas- 
ter, and  to  enter  a  decree  permitting  complainants  to 
redeem  within  ninety  days  from  that  date  by  paying  the 
total  sum,  with  interest  from  the  date  of  that  decree 
and  the  costs  in  the  Circuit  Court  (except  the  costs 
made  after  November  22, 1910),  and  that,  if  such  pay- 
ment be  made  defendant  convey  the  premises  to  com- 
plainants, and  that  if  redemption  be  not  so  made,  de- 
fendant be  entitled  to  a  further  decree,  barring  com- 
plainants from  all  equity  of  redemption  and  dismiss- 
ing the  bill. 
Affirmed  in  part,  reversed  in  part  wnd  remanded  luith 

directions. 
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G«  L.  Roberts^  Appellee,  t.  Estate  of  Henry  L.  Roberts^ 

Deceased. 
Lnra  E.  Bend^  Appellant. 

Oen.  No.  6,635. 

EzECUTOBs  AND  ADHINISTBAT0B8 — Claim  foT  personal  services,  A 
flon  to  aYoid  limitations  running  against  his  claim  against  his 
father's  estate  for  personal  services,  relied  on  a  memorandum  found 
in  his  father's  efPects,  admitting  money  was  owing  to  the  son,  and 
made  prima  facte  proof  of  his  claim  and  the  genuineness  of  the 
memorandum.  The  writing  was  not  a  memorandum  of  an  ascer- 
tained debt,  but  at  most  was  made  by  deceased  for  his  own  use, 
and  items  supposed  to  be  credits  were  not  explained.  Evidence  that 
the  son  had  no  agreement  was  not  contradicted,  and  there  was 
evidence  that  the  memorandum  was  not  in  the  father's  handwriting. 
The  son  had  not  made  payment  for  farm  products  received  from 
his  father.  He  made  no  claim  during  his  father's  lifetime  and 
waited  until  a  year  after  letters  had  been  Issued  to  file  his  claim. 
Held,  a  verdict  for  the  son  could  not  be  sustained,  and  the  cause 
should  be  submitted  to  another  jury. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  R.  S. 
Fabsand,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Reversed  and  remanded.    Opinion  filed  October  16,  1912. 

TfiusDELL^  Smith  &  Leech,  for  appellant;  Apam  0. 
CuFFB,  of  counsel. 

Chakles  F.  Pbbston,  for  appellee. 

Mb.  Presidikg  Justioe  Dibell  delivered  the  opinion 
of  the  conrt. 

Henry  L.  Eoberts  died  May  30,  1910,  leaving  sur- 
viving four  children,  Crawford  Leroy  Eoberts,  usu- 
ally called  **Eoy;"  Lura  E.  Bend;  Blanche,  now  Mrs. 
Ferkins,  and  Etta  Eoberts.  Appellee  was  appointed 
administrator,  and  on  the  last  day  of  the  year  there- 
after filed  a  claim  against  the  estate.  The  Coimty 
Court  appointed  Harry  Edwards  to  defend  the  estate 
and  he  consented  to  the  allowance  of  the  claim,  and  it 
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was  allowed  as  of  the  seventh  class  in  the  sum  of 
$872.18.  Mrs.  Bend  appealed  from  that  allowance  to 
the  Circuit  Court,  where  there  was  a  jury  trial  and  a 
verdict  and  a  judgment  allowing  the  claim  for  the  same 
amount,  and  from  that  judgment  Mrs.  Bend  prose- 
cutes this  appeal.  The  transcript  from  the  County 
Court  to  the  Circuit  Court  did  not  include  a  copy  of 
the  claim,  and  it  is  not  in  the  record  before  us,  and 
we  have  no  means  of  knowing  exactly  the  basis  of  the 
claim.  Appellee  was  married  in  January,  1905.  His 
father  was  a  farmer,  and  appellee  lived  with  his  father 
and  worked  for  him  on  the  farm  till  appellee  married 
at  the  age  of  about  30  years.  Appellee  produced  proof 
that  he  so  worked  for  his  father,  and  that  his  father 
once  told  a  neighbor  that  he  got  Eoy  for  $25  per  month. 
If  this  is  a  claim  for  those  services,  rendered  before 
he  was  married  and  based  upon  this  oral  proof  only, 
then  the  statute  of  limitations  was  a  defense.  Plain- 
tiff, however,  produced  a  page,  which  was  originally 
blank  for  memoranda  in  a  patent  medicine  memoran- 
dum book,  the  first  written  line  of  which  is  assumed 
to  read  as  follows :  *' Owe  Roy  Money  $982.00.''  Un- 
derneath are  six  other  items,  the  first  of  which  has 
the  date  *  *  1907. ' '  At  the  bottom  under  a  straight  line 
is  the  amount  **  $726.82."  The  sum  of  the  other  items 
taken  from  the  $982.00  leaves  $726.82,  which  was  writ- 
ten in  blue  pencil.  Etta  Roberts  testified  for  appellee 
that  during  her  father's  last  illness,  she  found  this 
memorandum  book  in  a  locked  drawer  among  her  fa- 
ther's private  papers  and  that  all  of  the  writing  was  in 
her  father's  hand,  except  the  '* $726.82,"  which  her 
brother  wrote  there  when  she  showed  the  page  to  him 
after  her  father's  death.  She  further  testified  that 
she  let  appellee  take  it  for  a  little  time,  but  with  that 
exception  it  had  been  in  her  possession  ever  since  her 
father  died.  Appellant  introduced  evidence  tending 
to  show  that  the  word  **Roy"  in  said  quoted  sentence 
was  written  in  much  heavier  pencil  marks  than  the 
rest.    She  also  produced  proof  that  in  a  conversation 
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with  appellee  the  latter  said  he  had  stayed  at  home  and 
worked  hard  a  good  many  years  and  had  had  no  agree- 
ment with  his  father  for  wages ;  that  his  father  gave  him 
money  when  he  asked  for  it ;  that  he  had  never  had  any 
settlement  with  his  father;  and  that  he  did  not  have 
any  book  acconnt.  This  was  proved  by  several  wit- 
nesses and  concerned  a  conversation  after  the  death  of 
his  father,  and  he  was  a  competent  witness  as  to  that 
conversation  and  did  not  testify  concerning  it;  and 
this  was  after  he  had  seen  the  memorandum  in  ques- 
tion and  he  did  not  then  mention  it  there.  At  a  later 
conversation  his  sister  Etta  showed  the  book  to  Mrs. 
Bend.  Appellant  also  proved  that  after  appellee 
married,  he  ran  a  livery  stable  in  a  village  near  his 
father's  farm  and  that  appellee's  teams  hauled  many 
loads  of  corh,  oats  and  hay  from  his  father's  farm  to 
appellee's  livery  stable,  but  the  amount  or  value 
thereof  appellant  was  not  able  to  show.  Appellant 
also  proved  that  their  father  owned  a  farm  worth 
about  $25,000  above  the  ixicumbrance  upon  it.  The 
memorandum  above  quoted  was  not  anything  given  by 
the  father  to  appellee  to  evidence  a  debt.  If,  as  appel- 
lee said,  he  had  never  had  a  settlement  with  his  father, 
this  was  not  a  memorandum  of  any  debt  which  had 
been  ascertained  between  them.  At  most,  it  was 
merely  a  memorandum  made  by  deceased  for  his  own 
use.  It  was  not  shown  that  any  other  accounts  were 
kept  in  this  book.  It  was  not  shown  that  the  items 
imdemeath  the  $982.00  were  payments  by  appellee  to 
his  father.  They  might  just  as  well  have  been  still 
further  indebtedness  which  deceased  set  down  as 
owing  his  son.  Appellee  did  not  show  that  any  such 
payments  had  been  made  by  him.  If  deceased  owed 
appellee  that  sum  of  money  when  appellee  left  him  in 
January,  1905,  it  is  strange,  in  view  of  his  father's 
financial  means,  that  he  should  not  have  sought  pay- 
ment from  his  father  or  a  note  during  the  five  years 
and  more  while  his  father  lived.  If  he  bought  hay  and 
grain  of  his  father  thereafter,  its  value  would  natu- 
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rally  be  applied  upon  this  debt.  He  did  not  show  that 
he  ever  paid  his  father  for  the  hay  or  grain.  If  he 
did  not,  then  this  claim  is  unjust.  He  knew  of  this 
memorandum  shortly  after  his  father  died.  He 
waited  till  the  last  day  of  the  year  After  letters  were 
issued  before  he  filed  his  claim.  Mrs.  Bend  had  seen 
this  memorandum  but  an  instant  till  it  was  produced 
at  the  trial  in  the  Circuit  Court.  After  the  verdict  the 
court  permitted  her  counsel  to  haye  the  memorandum 
photographed  and  enlarged,  and  thereupon  appellant 
argued  that  the  showing  made  by  the  photograph  and 
enlargement  required  a  new  trial.  It  is  claimed  that 
the  photograph  shows  that  the  entire  line  is  not  in 
the  handwriting  of  the  same  person  and  that  a  part  of 
it  has  been  altered. 

Upon  a  consideration  of  the  entire  evidence,  we  are 
of  opinion  that  the  case  ought  to  be  submitted  to  an- 
other jury.  Claims  against  estates  of  deceased  per- 
sons need  to  be  scrutinized  with  care.  The  circum- 
stances above  set  out  throw  great  doubt  upon  the  gen- 
uineness of  this  memorandum  and,  but  for  the  memo- 
randum, the  Statute  of  Limitations  would  be  a  defense 
to  any  services  rendered  by  appellee  for  his  father  be- 
fore he  left  him  in  January,  1905.    . 

The  judgment  is  therefore  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 


J 
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Bardwell  D.  Phenix,  Appellant,  t.  ttary  Hallcock,  Ap- 
pellee. 

Gen.  No.  6,641. 

1.    Appeals  Attd  ebbobs — presumptions  on  omission  of  fact  from 
btll  of  exceptions.    Where  It  Is  uncertain  whether  a  conversation  re- 
garding alleged  unpaid  rent  was  before  or   after  a  payment  of 
Bubeequently  accrued  rent,  and  the  date  of  the  check  paying  the 
subeequent  rent  was  known  to  the  landlord  and  the  trial  court, 
and  omitted  from  the  bill  of  exceptions,  it  will  be  assumed  on 
appeal,  in  support  of  an  instruction  to  the  effect  that  accepting 
payment  of  rent  without  comment  raises  a  presumption  that  prior 
rent  has  been  paid,  that  the  conversation  was  after  the  payment 
of  the  subsequent  rent. 

2.  Landlobo  and  tenant — presumption  as  to  payment  of  rent. 
"Where  a  husband  leased  premises,  payments  by  his  widow  of  rent 
tor  three  half-year  terms  without  any  claim  being  made  that  there 
was  any  unpaid  rent,  will  raise  a  presumption  that  rent  for  six 
preceding  half-year  terms,  when  the  husband  was  alive,  was  paid 
by  him. 

3.  Landlobo  and  tenant — evidence  of  payment  of  rent,  A  land- 
lord accepted  rent  for  three  half-year  terms  from  the  widow  of  a 
lessor,  without  any  claim  that  prior  rent  for  six  half-year  terms 
bad  not  been  paid  by  her  husband,  but  testified  that  the  prior  rent 
was  not  paid  and  no  one  testified  it  was  paid.  It  was  shown  that 
deceased  paid  the  rent  to  the  landlord  or  to  his  brother  by  check, 
^d  that  the  check  was  charged  to  the  account  of  the  deceased  on 
^e  books  of  a  bank  and  credited  to  the  landlord.  Those  books 
^ere  in  control  of  the  landlord  and  were  not  produced,  the  brother 
was  not  called  as  a  witness,  and  a  claim  for  the  rent  was  not  filed 
^sainst  the  husband's  estate.  Held,  a  verdict  for  the  widow  should 
^  sustained. 

Appeal  from  the  Circuit  Court  of  Stark  county;  the  Hon.  N.  B. 
WoRTHiNOHAM,  Judgo,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

James  H.  Rennick  and  M.  L.  Hay,  for  appellant. 
V.  G.  FuiiLER,  for  appellee. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Beginning  with  November  1, 1899,  John  H.  Halloock 
occupied  a  certain  dwelling  house  as  the  tenant  of  ap- 
pellant under  an  oral  lease  at  a  rental  of  $135  per 
annum,  payable  semi-annually.  Mary  Hallcock,  the  ap- 
pellee, was  his  wife  and  lived  with  him  on  said  prem- 
ises from  that  date  till  his  death,  March  18,  1909,  and 
thereafter  till  the  trial  of  this  suit.  She  paid  the  rent 
of  the  premises  to  appellant  from  November  1,  1908, 
that  is,  she  paid  the  rent  for  the  half  year  in  which 
her  husband  died  and  from  that  time  on.  On  May  18, 
1911,  appellant  sued  appellee  to  recover  the  rent  ac- 
cruing from  November  1,  1905,  to  November  1,  1908. 
He  filed  a  declaration  containing  the  common  counts 
and  a  special  count,  charging  her  as  the  wife  of  John 
H.  Hallcock,  living  with  him  on  said  premises  during 
all  of  that  period.  She  filed  the  general  issue,  and  a 
special  plea  averring  that  before  the  commencement 
of  this  suit  she  brought  a  suit  against  the  Phenix 
Banking  Company,  of  which  appellant  was  a  member, 
and  that  this  suit  was  settled  and  the  Phenix  Bank- 
ing Company  paid  her  a  certain  sum,  and  that  in  that 
settlement  she  allowed  the  Phenix  Banking  Company 
and  the  plaintiff  a  certain  sum  in  satisfaction  of  the 
claim  here  sued  for.  To  this  appellant  replied,  deny- 
ing that  this  indebtedness  was  satisfied  in  that  settle- 
ment. On  a  jury  trial  there  was  a  verdict  for  appel- 
lee, a  motion  for  a  new  trial  was  denied,  she  had  judg- 
ment, and  plaintiff  below  appeals.  Appellant  testified 
to  the  letting  and  to  the  occupancy  by  appellee  with 
her  husband  and  that  this  rent  had  not  been  paid  for 
the  years  mentioned.  Appellee  testified  that  it  had 
been  paid,  but  this  was  excluded  because  she  based 
this  on  what  her  husband  told  her.  She  proved  that 
there  was  administration  upon  the  estate  of  her  hus- 
band and  that  there  was  $200  or  $300  more  of  that 
estate  than  enough  to  pay  all  preferred  claims,  and 
that  appellant  did  not  file  this  claim  for  rent  against 
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her  husband's  estate.    She  proved  that  when  she  paid 
the  rent  the  first  time,  which  was  from  November  1, 
1908,  to  May  1,  1910,  appellant  said  nothing  to  her 
about  there  being  rent  unpaid  from  November  1,  1905, 
to  November  1,  1908.     In  Decker  v.  Livingston,  15 
Johns.  479  it  is  held  that  a  receipt  for  rent  arising 
at  a  subsequent  period  is  presumptive  evidence  that 
all  rent  previously  accruing  had  been  paid,  and  that 
this  presumption  arises  from  the  improbability  that  the 
former  rent  remained  unpaid  when  rent  is  specifically 
received  for  a  subsequent  period.    In  Davis  v.  Tyler, 
18  Johns.  490,  it  is  held  that  if  one  gives  an  ac- 
quittance under  seal  for  rent,  he  is  estopped  to  de- 
mand rent  due  at  a  previous  date,  but  if  the  acquit- 
tance is  not  under  seal,  it  is  evidence  merely.     In 
Brewer  v.  Knapp,  18  Mass.  332,  it  is  held  that  pay- 
ment of  a  subsequent  quarter's  rent  will  be  consid- 
ered prima  fade  evidence   of  the  payment  for  all 
former  quarters.    In  Ottens  v.  Fred  Krug  Brewing 
Co.,  58  Neb.  331,  it  is  held  that  a  receipt  for  rent  cover- 
ing a  particular  month  affords  presumptive  evidence 
that  rent  previously  accruing  has  been  paid.    Patter- 
son V.  0  'Hara,  2  E.  D.  Smith  58.    At  either  one  or  two 
interviews  appellant  and  appellee  did  have  a  conversa- 
tion about  this  supposed  unpaid  rent,  and  it  does  not 
appear  with  absolute  certainty  whether  those  inter- 
views were  before  or  after  the  time  when  appellee  paid 
appellant  the  rent  from  November  1,  1908,  to  May  1, 
1910.   The  check  by  which  it  was  paid  was  in  court  and 
was  in  the  hands  of  the  witness  and  of  counsel,  and  its 
date  was  known  to  court  and  counsel,  but  it  seems  to 
bave  been  omitted  from  the  bill  of  exceptions.    The 
court  gave  an  instruction   in   accordance   with   the 
rule  of   law   above   quoted,    and,    as    appellant   did 
not  have  the  date  of  •  the  check  stated  in  his  bill 
of  exceptions,  we  must  assume   in  support   of  the 
instruction  that  this  conversation   or  these  conver- 
sations were  after  she  paid  the  rent.    At  that  time 
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or  times  appellant  told  her  the  back  rent  was  unpaid, 
and  she  told  him  it  was  paid,  and  produced  to  him  the 
stub  of  a  check  drawn  by  her  husband  on  appellant's 
bank,  and  appellant  told  her  that  that  was  her  hus- 
band's handwriting  but  the  rent  had  not  been  paid. 
At  what  was  perhaps  another  time  appellant  told  ap- 
pellee that  he  did  not  see  how  he  could  afford  to  lose 
that  rent,  and  she  replied  that  she  did  not  see  how 
she  could  afford  to  pay  it  when  her  husband  told  her 
it  was  paid.  She  afterwards  sued  the  Banking  Com- 
pany, which  was  a  firm  of  which  appellant  was  one 
of  the  members,  for  $1,600  and  they  paid  her  $1,200 
in  settlement  and  she  sought  to  show  that  this  rent 
was  adjusted  in  that  settlement,  but  was  unable  to 
get  that  fact  in  evidence  because  she  could  not  prove 
that  appellant  took  part  in  or  agreed  to  that  settle- 
ment. It  was  shown  that  deceased  paid  the  rent  at 
the  bank  to  appellant  or  to  his  brother,  another  mem- 
ber of  the  banking  firm,  by  check,  and  that  when  so 
paid  the  check  was  charged  to  the  account  of  the  de- 
ceased on  the  books  of  the  bank  and  credited  to  ap- 
pellant. Those  books  were  in  control  of  appellant  and 
were  not  produced. 

Appellant  insists  that,  as  he  testified  that  this  rent 
was  not  paid  and  no  one  testified  that  it  was  paid, 
the  verdict  therefore  must  be  set  aside.  The  jury 
were  the  judges  of  the  truth  of  appellant's  testimony. 
It  was  very  unusual  that  a  landlord  should  allow  six 
semi-annual  payments  of  rent  to  go  unpaid.  It  was 
very  unusual  that  he  should  accept  payment  from  the 
widow  for  the  current  six  months  and  for  the  next  two 
half-year  terms  and  say  nothing  to  her  about  the  pre- 
ceding six  half-year  terms,  which  he  now  alleges  were 
unpaid.  It  was  unusual  that  he  should  not  file  a  claim 
against  her  husband's  estate,  her  husband  being  the 
only  one  with  whom  he  had  a  contract  for  the  pay- 
ment of  rent.  The  presumption  aforesaid  makes  for 
appellee.  The  jury  may  have  seen  that  in  the  de- 
meanor of  appellant  when  testifying  that  caused  them 
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to  doubt  the  correctness  of  his  testimony.  Th^  trial 
court  has  approved  the  verdict.  The  stub  in  ques- 
tion, though  purporting  to  be  set  out  in  the  bill  of  ex- 
ceptions, is  not  contained  therein,  but  the  evidence 
about  it  indicates  that  it  appeared  to  show  the  pay- 
ment of  the  last  rent  prior  to  November  1,  1908,  or 
more  than  that,  and  that  appellant  acknowledged  that 
the  stub  was  of  that  purport  and  was  in  the  handwrit- 
ing of  deceased.  He  failed  to  produce  the  books  of 
the  bank  in  his  possession,  which  would  have  shown 
all  rent  paid  by  deceased.  As  appellant  admitted  that 
his  brother  collected  the  rent  several  times  from  de- 
ceased, appellant  *s  statement  that  this  rent  had  not 
been  paid  only  meant  that  it  had  not  been  paid  to  him, 
and  that,  from  what  the  books  showed  or  his  brother 
told  him,  he  concluded  that  it  had  not  been  paid  to  his 
brother.  Appellant  did  not  call  his  brother  as  a  wit- 
ness. Under  all  these  circumstances  we  do  not  feel 
authorized  to  reverse  the  judgment. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


lollte  Gorza,  Appellee,  y.  Peoria  Railway  Company, 

Appellant. 

Oen.  No.  5,649. 

1.  Cabsiebs — pleading.  An  aUegation  in  a  declaration  that  the 
defendant  caused  the  car  to  be  started  without  notice  to  the  plain- 
tiff, implies  the  averment  that  the  car  had  stopped  before  she 
aUsihted. 

2.  Cabriebs — evidence.  In  a  suit  to  recover  for  personal  in- 
Jnries  sustained  by  a  fall  while  getting  off  a  street  car,  a  verdict 
for  the  plaintiff  will  not  be  disturbed,  where  her  testimony  shows 
that  the  car  started  Just  as  she  was  getting  off,  and  where  she  was 
contradicted  by  only  one  witness  who  stated  that  she  did  not  wait 
for  the  car  to  stop. 
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3.  Evidence — admissions.  In  a  personal  Injury  suit,  admlBsions 
as  to  how  the  injury  occurred,  made  at  the  time  of  the  injury  and 
at  the  hospital,  should  not  be  excluded  from  the  evidence. 

4.  Appeals  and  erbobs — harmless  error.  Where  certain  admis-^ 
sions  are  wrongfully  excluded  from  the  evidence,  it  is  not  reversible 
error  unless  it  be  shown  what  such  admissions  were,  and  that 
they  were  material. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  Leslie  D.  Putebbauoh,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  AJffirmed. 
Opinion  filed  October  15,  1912. 

PiNKNEY  &  MoRoBEKTS,  for  appellant. 

Clarence  W.  Heyl  and  Shelton  F.  McGrath,  for 
appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  was  seriously  injured  in  alighting  from 
a  street  car  operated  by  appellant,  and  brought  this 
suit  against  appellant  to  recover  damages  for  such 
injuries.  The  declaration  charged  that  she  was  a  pas- 
senger for  hire ;  that  she  notified  the  conductor  of  the 
car  to  cause  the  car  to  be  stopped,  and,  as  she  was  in 
the  act  of  alighting  and  in  the  exercise  of  due  care  for 
her  own  safety,  appellant  caused  the  car  to  be  started 
without  notice  to  appellee  and  it  jerked  and  she  was 
thrown  from  the  step  of  the  car  to  the  ground  and  in- 
jured. There  was  no  express  averment  that  the  car 
had  stopped  before  she  alighted,  but  that  is  implied. 
She  had  a  verdict  and  a  judgment  for  $1,200,  from 
which  defendant  below  appeals. 

The  conductor  and  the  motorman  had  left  the  em- 
ploy of  appellant,  and  appellant  proved  that  it  was 
imable  to  find  them  in  order  to  procure  their  testi- 
mony. There  were  passengers  inside  the  car,  but  they 
did  not  know  how  the  accident  happened.  The  testi- 
mony material  to  the  circumstances  of  the  injury  was 
that  of  appellee  in  her  own  behalf,  and  of  a  witness 
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for  appellant  who  stood  on  the  rear  of  the  rear  vesti- 
bule. According  to  the  testimony  of  appellee,  she  saw 
that  she  was  reaching  her  destination  and  notified  the 
conductor  and  the  car  slowed  down,  and  she  took  upon 
her  left  arm  an  infant  grandchild  and  a  bundle  and 
went  to  the  rear  platform  and  the  car  stopped  and  she 
started  to  step  off  and  the  car  jerked  and  threw  her 
down  upon  the  brick  pavement.  She  admitted  on 
cross-examination  that,  just  as  she  started  down,  the 
conductor  said:  **Be  careful.'*  .  The  witness  for  ap- 
pellant before  mentioned  testified  that  appellee  did 
not  wait  for  the  car  to  stop,  and  that,  as  she  started 
to  get  off,  the  conductor  said  to  her:  **Just  a  mo- 
ment, please,  and  the  car  will  stop  here,"  and  that 
before  the  car  stopped  she  got  off  backwards  and  the 
car  went  about  ten  feet  further  before  it  stopped.  We 
do  not  see  that  there  is  any  other  testimony  in  the 
record  from  which  we  can  determine  which  of  these 
witnesses  gave  a  correct  account  of  the  accident.  The 
jury  believed  appellee  and  the  trial  judge  approved 
that  verdict.  We  find  nothing  which  would  warrant 
us  in  saying  that  they  should  have  found  the  other 
way.  It  is  manifest  from  the  evidence  that  the  dam- 
ages awarded  are  not  excessive. 

By  several  witnesses  appellant  showed  that  appel- 
lee made  statements  at  the  time,  and  afterwards  at 
the  Home  of  the  Friendless,  and  afterwards  at  a  hos- 
pital, as  to  how  the  accident  happened.  Appellant 
then  asked  these  witnesses  to  state  what  appellee  said, 
and  an  objection  was  made  by  appellee's  counsel  that 
those  statements  were  not  a  part  of  the  res  gestce,  and 
that  they  were  not  proper  impeaching  questions  be- 
cause appellee  had  not  been  interrogated  upon  the  sub- 
ject of  such  statements  by  her.  The  court  sustained 
those  objections  and  held  the  evidence  incompetent. 
This  ruling  was  incorrect.  It  is  always  competent  to 
prove  against  a  party  to  the  suit  his  admissions  or 
statements  material  to  the  issue,  even  though  it  is  not 
for  the  purpose  of  impeaching  him  and  though  he  has 
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not  previously  been  examined  in  regard  to  it.  Such 
admission  need  not  be  a  part  of  the  res  gest<B.  Brown 
V.  Calumet  Eiver  Ey.  Co.,  125  111.  600;  Jones  on  Evi- 
dence, 2nd  Ed.,  sec.  236.  But  it  does  not  follow  that 
reversible  error  was  committed.  Appellant  made  no 
offer  to  prove  what  answers  he  expected  to  obtain  in 
response  to  these  questions,  except  that  as  to  one  wit- 
ness he  said  he  sought  to  prove  declarations  against 
appellee's  interest.  If  he  had  stated  what  answers  he 
expected  from  these  several  witnesses,  it  may  be  that 
it  would  have  appeared  that  the  statements  were  im- 
material or  unimportant,  or  favorable  to  appellee  and 
therefore  valueless  to  appellant.  The  bill  of  excep- 
tions is  the  pleading  of  appellant  and  appellant  must 
make  it  appear  that  it  was  injured  by  the  refusal 
to  permit  these  answers.  What  appellant  claims  the 
answers  would  be  must  be  made  to  appear  before  it 
can  be  determined  that  appellant  was  injured  by  the 
rejection  of  the  testimony.  Ittner  Brick  Co.  v.  Ashby, 
198  111.  562;  McLeod  v.  Andrews  &  Johnson  Co.,  116 
111.  App.  646. 

We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


Mary  M.  Strasburger,  Appellee,  y.  Ezra  G.  Hoffman^ 

Administrator,  Appellant. 

Oen.  No.  6,653. 

1.  Advancement — definition.  An  adyancement  is  the  giving  by 
a  party  to  a  child  or  heir,  by  way  of  anticipation,  the  whole  or  a 
part  of  what  it  is  supposed  the  donee  will  be  entitled  to  on  the 
death  of  the  donor. 

2.  Evidence — where  toitness  translates  language  of  memorandufiu 
Where  a  German  memorandum  is  introduced  in  evidence  to  de- 
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termine  whether  certain  gifta  were  advancements,  testimony  by  a 
witness,  translating  the  language  therein,  that  he  did  not  find  the 
word  ''advancement,"  or  a  German  word  meaning  "advancement," 
is  properly  excluded. 

^.  Advancement — evidence.  Where  a  memorandum  shows  that 
gifts  were  made  as  part  of  the  inheritance,  this  is  sufficient  to 
show  that  they  were  intended  as  advancements. 

4.  Advancement — oral  evidence.  Oral  evidence  cannot  be  intro- 
duced to  show  that  gifts  were  intended  as  advancements. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Richard 
S.  Fabrand,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.     Affirmed.     Opinion  filed  October  15,  1912. 

S.  W-  Babtlett  and  Mark  C.  Keller,  for  appellant. 
Henry  C.  Warner,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  filed  a  petition  in  the  County  Court  of  Lee 
county  in  the  estate  of  her  father,  Henry  Hoffman, 
deceased,  for  an  order  requiring  the  administrator  to 
charge  an  advancement  of  $4,000  against  each  of  her 
six  brothers,  George,  Henry,  Philip,  Stephen,  Julius 
and  Ezra.  She  appealed  to  the  Circuit  Court  from 
an  order  denying  her  petition.  On  a  trial  in  the  Cir- 
cuit Court  $4,000  was  ordered  charged  against  each 
of  said  sons  as  an  advancement.  The  administrator, 
who  was  also  one  of  said  sons,  has  appealed  to  this 
court. 

Section  4  of  Chapter  39  of  the  Revised  Statutes, 
entitled  ** Descent,"  enacts  that  any  real  or  personal 
estate,  given  by  an  intestate  in  his  lifetime  as  an 
advancement  to  any  child  shall  be  treated  as  a  part 
of  the  intestate's  estate,  as  regards  division  thereof 
^^ong  his  issue,  and  shall  be  taken  by  such  child  to- 
wards his  share  of  the  intestate's  estate.  Section  7 
of  said  chapter  provides  that  '*no  gift  or  grant  shall 
oe  deemed  to  have  been  made  in  advancement  unless 
so  expressed  in  writing  or  charged  in  writing  by  the 
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intestate  as  an  advancement,  or  acknowledged  in  writ- 
ing by  the  child  or  other  descendant/'  Henry  Hoff- 
man died  intestate.  He  wrote  the  German  language. 
He  kept  a  book  in  his  own  handwriting  in  German  in 
which  he  stated  as  to  each  son  the  details  of  a  con- 
veyance to  such  son  of  certain  real  estate  which  he 
there  described  and  at  a  price  he  there  named,  and 
in  each  of  said  entries  were  certain  words  which  ap- 
pellee contends  show  that  $4,000  of  the  purchase  price 
of  such  land  was  given  to  such  son  as  an  advancement, 
and  which  words  appellant  contends  do  not  constitute 
an  advancement.  Appellee  had  translations  made  and 
testified  to  by  four  witnesses,  and  appellant  produced 
one  witness  who  testified  to  his  translation.  The  wit- 
nesses differ  slightly  in  the  form  and  order  of  the 
words,  but  not  in  those  material  to  this  case.  As 
given  by  the  first  witness,  the  entry  as  to  Julius,  after 
giving  the  date  and  a  description  of  the  real  estate 
conveyed  to  him  and  the  total  purchase  price  of 
$11,880,  then  said:  **Four  thousand  of  this  he  re- 
tains as  share  of  the  inheritance,  and  $7,880.00  at  five 
per  cent."  The  paragraph  relating  to  Julius  then 
goes  on  to  give  the  details  of  payments  made  by  him 
thereon.  As  to  Ezra,  after  the  details  of  the  lands 
conveyed  to  him  and  the  acreage  and  price  per  acre 
and  the  total  of '  $12,150,  the  entry  proceeds  thus: 
**Four  thousand  is  to  be  deducted  as  a  share  of  the^ 
inheritance;  Eight  thousand  one  hundred  and  fifty 
dollars  he  has  to  pay  with  six  per  cent  interest  from 
April  1st,  1891.''  The  entry  in  relation  to  Stephen 
shows  the  price  and  various  payments  by  Stephen 
and  then  the  following:  ** August  1,  1895,  Steve's  ac- 
count closed.  After  the  interest  and  the  taxes  for  1893 
and  1894  are  deducted  and  everything  that  I  have 
loaned  him  and  that  he  has  paid  me  to  date  and  every- 
thing is  accounted  for,  he  still  owes  me  on  the  farm 
$4,523.00.  Four  Thousand  he  has  received  as  a  share 
of  the  inheritance."  Then  follow  further  entries  as 
to  payments  by  Stephen.    As  to  Philip  the   entry, 
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after  giving  date  and  description  and  amonnt  of 
$9,090.00,  proceeds  thus:  *'0f  this  I  gave  him  Four 
thousand  Dollars  as  a  share  of  the  inheritance.  Bal- 
ance he  has  to  pay  me  with  six  per  cent  interest.*' 
In  a  like  entry  as  to  George,  showing  a  conveyance  for 
$10,000,  this  follows:  '*0f  this  I  gave  him  four  thou- 
sand dollars  as  a  share  of  the  inheritance.  The  bal- 
ance he  has  to  pay  me  with  six  per  cent  interest. '  *  In 
a  like  entry  as  to  Henry,  showing  conveyance  of  a 
farm  for  $10,800,  it  proceeds  thus :  ' '  Of  this  I  gave 
him  four  thousand  Dollars  as  a  share  of  the  inheri- 
tance. The  balance  he  has  to  pay  me  with  six  per  cent 
interest.*'  Under  several  of  these  entries  is  a  state- 
ment of  a  later  date  that  he  gave  such  son  $1,000  as 
a  gift  which  was  to  be  deducted  from  the  purchase 
price. 

It  wiU  be  observed  that  the  word  **  advancement '  * 
was  not  used  by  any  witness  in  his  translation,  and 
one  witness  for  appellant  testified  that  he  did  not  find 
the  word  ''advancement'*  or  a  German  word  meaning 
''advancement"  upon  the  various  pages  of  this  book 
from  which  he  had  read.  The  court  sustained  an  ob- 
jection to  this  on  the  ground  that  the  witness  had 
translated  the  language  and  it  was  not  for  him  to  de- 
termine its  meaning.  An  advancement  is  the  giving 
by  a  party  to  a  child  or  heir  by  way  of  anticipation  the 
whole  or  a  part  of  what  it  is  supposed  the  donee  will 
be  entitled  to  on  the  death  of  the  party  making  it. 
Wallace  v.  Eeddick,  119  111.  151 ;  Gary  v.  Newton,  201 
HI.  170.  We  are  of  opinion  that  it  was  not  essential 
that  the  deceased  should  have  used  the  word  "ad- 
vancement" in  these  written  entries  in  order  to  create 
an  advancement,  expressed  in  writing  by  the  intestate, 
but  it  is  sufficient  if  he  used  other  words  equivalent  in 
meaning  thereto.  We  are  of  opinion  that  the  words 
used  clearly  showed  that  of  the  purchase  price  of  the 
lands  severally  conveyed  to  each  of  these  six  sons,  he 
gave  that  son  $4,000  and  expressly  stated  in  writing 
that  it  was  to  be  a  part  of  the  sum  which  such  son 
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would  inherit  from  his  estate.  It  is  apparent  that  the 
intestate  understood  the  distinction  and  meant  to  ex- 
press it  when,  as  to  several  of  such  sons,  he  stated 
later,  underneath  the  former  entries,  that  he  had  given 
such  son  a  present  of  $1,000  of  the  consideration. 

Appellant  showed  that  the  deceased  had  conveyed  a 
farm  to  appellee  and  that  he  had  given  $1,000  to  each 
of  her  eight  children,  and  that  he  had  intended  to  give 
her  a  certain  note  for  $3,000,  which  she  did  not  receive. 
Nowhere  were  these  gifts  charged  by  deceased  in  writ- 
ing as  an  advancement,  or  acknowledged  in  writing  by 
appellee  as  an  advancement.  A  letter  by  deceased  to 
appellee,  in  evidence,  shows  that  he  intended  that  she 
should  have  more  of  his  estate  than  any  of  his  sons. 
The  reasons  for  this  are  not  shown  and  are  imma- 
terial. It  is  clear  from  Elliott  v.  Western  Coal  & 
Mining  Co.,  243  111.  614,  Young  v.  Young,  204  111.  430, 
and  Wilkinson  v.  Thomas,  128  111.  363,  that  under  the 
statute  above  quoted  appellant  could  not  introduce 
oral  evidence  to  show  that  any  of  the  gifts  of  deceased 
to  appellee  were  intended  as  advancements. 

The  order  is  affirmed. 

Affirmed. 


William  F.  Kraft  and  John  W.  Kraft,  Appellants,  v. 

George  D.  Oreenougli,  Appellee. 

Gen.  No.  6,654. 

1.  Fbaud — evidence.  Defendant  is  not  shown  to  have  been  a 
party  to  a  conspiracy  to  defraud,  concerning  the  value  and  loca^ 
tion  of  land,  where  he  took  no  part  in  the  making  of  the  contract 
involved,  and  made  no  statements  concerning  the  location  and 
quality  of  the  land,  and  was  not  present  when  anything  was  said 
or  done  after  the  fraudulent  contract  was  signed  and  the  price 
paid,  though  he  was  Informed  that  the  plaintiff  had  "signed  up*' 
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and  took  the  money  from  his  partner,  and  sent  a  draft  therefor  to 
the  person  who  held  the  title,  and  later  urged  the  plaintiff  not  to 
repudiate  the  contract  hecause  of  alleged  insufficiency  of  title  "or 
we  will  make  you  trouble." 

2.  Pabtnebship — liability  for  copartner*8  fraud.  An  innocent 
partner  is  liable  for  fraud  of  his  copartner,  committed  in  the 
course  of  partnership  business,  though  he  has  no  knowledge  thereof. 

3.  Pabtnebship — when  liable  for  partner^a  fraud.  Where  partners 
are  real  estate  brokers,  fraud  practiced  on  a  purchaser  by  one  part- 
ner, as  to  the  location  and  quality  of  land,  is  practiced  in  the  trans- 
action of  partnership  business,  and  the  copartner  is  liable  though 
innocent  of  fraud  and  deceit. 

4.  Witnesses — who  not  competent  0$  to  conversations  of  de- 
ceased partner.  Under  R.  S.  c.  61,  9  4,  on  an  action  against  a 
surviving  partner  for  fraud  and  deceit  of  his  copartner,  the  plain- 
tiffs are  not  competent  witnesses  as  to  conversations  of  the  de- 
ceased, when  the  surviving  partner  was  absent 

Action  in  case  for  conspiracy  to  defraud.  Appeal  from  the  Cir- 
cuit Court  of  Whitside  county;  the  Hon.  Emeby  C.  Qbaves,  Judge, 
presiding.  Heard  In  this  court  at  the  April  term,  1912.  Affirmed. 
Opinion  filed  October  15,  1912. 

William  H.  Allen  and  McMahon  &  Rogers,  for  ap- 
pellants. 

Cabl  E,  Sheldon  and  A.  A.  Wolferspergeb,  for  ap- 
pellee. 

Mr.  Pbebiding  Justice  Dibell  delivered  the  opinion 
of  the  conrt. 

Appellants  sued  appellee  in  an  action  on  the  case 
charging  a  conspiracy  between  Carl  C.  Young  of 
Kansas  City,  Missouri,  J.  W.  Rush  of  Tulia,  Texas, 
and  Frank  Gait  and  appellee  of  Sterling,  Illinois,  the 
two  latter  being  partners  as  real  estate  brokers  un- 
der the  firm  name  of  Greenough  and  Gait ;  and  charg- 
ing that  these  conspirators  cheated  and  defrauded 
appellants  in  a  certain  Texas  land  deal,  in  which 
appellants  paid  Greenough  and  Gait  $590  and  be- 
cause of  which  land  deal  appellants  spent  large 
sums  in  defending  themselves  in  an  action  of  assump- 
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sit  brought  against  them  by  Young  to  enforce  pro- 
visions of  the  contract  between  themselves  and  Young, 
growing  out  of  said  deal.  The  declaration  was  very, 
long.  It  set  out  in  detail  the  conspiracy,  deceit  and 
fraud.  Appellee  fQed  the  general  issue,  and  there  was 
a  jury  trial.  Appellants  attempted  to  prove  the  de- 
ceit and  fraud  by  conversations  with  Gait  and  by  proof 
that  the  statements  he  made  were  false.  Gait  had  died 
before  this  suit  was  begun.  Evidence  of  his  state- 
ments was  admitted  over  the  objection  of  appellee, 
but  at  the  close  of  all  the  evidence  the  court  excluded 
all  statements  by  Gait  not  made  in  the  presence  of 
appellee,  and  directed  a  verdict  for  appellee.  A  mo- 
tion for  a  new  trial  was  denied  and  appellee  had  judg- 
ment and  plaintiffs  below  appeal. 

For  the  purpose  of  this  decision  it  will  be  necessary 
to  state  but  briefly  the  proof  tending  to  show  fraud 
and  deceit.  Appellants  were  farmers.  Gait  went  with 
William  Kraft  on  a  trip  to  the  Panhandle  of  Texas, 
to  see  land  there  for  the  sale  of  which  Greenough  and 
Gait  were  agents  at  Sterling.  They  stopped  at  Kan- 
sas City  and  saw  Young;  and  McNeil,  a  man  in  the 
employ  of  Young,  went  with  William  and  Gait  to 
the  Panhandle  where  they  examined  various  tracts  of 
land,  and  William  concluded  that  he  and  his  brother 
would  buy  a  certain  tract  of  303  acres  near  Tulia  and 
near  a  railroad.  They  returned  to  Kansas  City  and 
there  obtained  from  Young  a  written  option  to  pur- 
chase said  land  at  a  certain  price  within  ten  days,  and 
then  returned  to  Illinois.  The  next  day  Gait  visited 
the  Krafts  and  told  them  he  had  a  better  thing  for 
them ;  that  he  wanted  them  to  purchase  a  certain  tract 
of  743  acres,  and  he  produced  a  contract  ^therefor  and 
asked  them  to  sign  it.  It  is  evident  that,  without  the 
knowledge  of  Kraft,  Gait  got  this  contract  from  Young 
when  they  stopped  at  Kansas  City  on  their  way  back 
from  Texas.  The  price  named  was  $15  per  acre. 
Gait  assured  them  that  this  was  an  exceptional  bar- 
gain; that  the  land  could  be  sold  the  following  spring 
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for  $20.00  per  acre ;  that  the  soil  was  the  same  as  that 
which  they  had  seen ;  that  the  land  was  about  the  same 
distance  from  Tnlia  and  in  the  same  direction  there- 
from as  the  land  they  had  previously  selected,  and 
about  the  same  distance  from  a  railroad,  and  he  told 
them  certain  apparent  falsehoods  as  to  how  there  came 
to  be  that  particular  number  of  acres  in  the  tract. 
Appellants  signed  the  contract.    Soon  thereafter  they 
went  to  the  office  of  Greenough  and  Gait  and  signed 
a  duplicate  of  the  contract,  and  paid  $500  thereon  and 
obtained  the  receipt  of  Greenough  and  Gait  therefor. 
Shortly  after  that  Gait  sent  for  them  to  come  to  the 
office  of  Greenough  and  Gait  because  of  an  alleged 
mistake  in  the  papers.    They  executed  new  papers.    It 
turned  out  that  this  land  was  much  further  from  Tulia 
than  Gait  represented  and  in  an  opposite  direction; 
that  it  was  extremely  poor  land  and  was  far  from  a 
railroad ;  that  it  was  land  that  had  not  been  originally 
described  by  the  block  number  by  which  they  bought 
it,  but  that  it  was  made  up  of  lands  taken  from  other 
blocks  because  they  overran ;  that  it  was  partly  in  one 
county  and  partly  in  another,  and 'that  in  one  of  the 
counties  there  was  nothing  of  record  to  show  that  there 
was  any  such  land  in  existence ;  and  that  for  these  and 
for  other  reasons  it  was  worth  not  over  one-half  what 
they  agreed  to  pay.    Appellants  had  required  Gait  to 
write  upon  the  original  contract  a  guaranty  as  to  the 
character  of  the  soil.    The  new  contract  was  made  in 
triplicate,  but  Gait  wrote  this  guaranty  only  on  the 
copy  given  to  appellants  and  deceived  them  into  be- 
lieving it  was  on  all  the  copies.    Afterwards  they  re- 
fused to  take  the  land.    Young  sued  them  under  the 
contract  and  was  defeated.    Gait  was  dead  and  Young 
and  Bush  were  not  within  the  state,  and  appellants 
therefore  sued  appellee  only.    For  the  purposes  of  this  . 
decision  it  will  be  considered  that  Gait  was  guilty  of 
deceit  and  fraud  and  that  Young  and  Bush  may  have 
been  parties  thereto.    The  facts  tending  to  show  that 
Young  and  Bush  were  parties  to  the  fraud  are  omitted. 
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Appellants  contend  that  the  proof  shows  that  ap- 
pellee was  a  party  to  the  fraud.  The  proof  is  clear 
that  appellee  took  no  part  in  the  making  of  the  con- 
tract and  made  no  statements  concerning  the  quality 
or  location  of  the  land  and  was  not  present  when  any- 
thing was  said  or  done*  after  the  second  contract  was 
signed,  the  $500  paid  and  the  receipt  of  Greenough. 
and  Gait  given  therefor.  After  the  contract  had  been 
signed  and  the  money  had  been  paid,  appellee  came 
into  the  office  and  Gait  told  him,  in  the  presence  of 
the  Krafts,  that  the  latter  had  '* signed  up'*  for  the 
big  piece  of  land,  and  appellee  said  he  was  glad  to 
hear  it  and  that  he  hoped  that  it  would  make  them 
money.  Thereafter,  on  that  day.  Gait  handed  the  $500 
to  appellee  and  asked  him  to  go  and  get  a  draft  for 
that  amount,  and  appellee  did  so  and  it  was  sent  to 
Rush,  who  held  the  title  which  Young  was  to  obtain 
to  answer  his  contract.  At  a  later  date,  appellants 
saw  both  appellee  and  Gait  in  their  office  and  told  them 
that  they  were  not  going  to  take  the  land  because  they 
did  not  think  the  title  good,  and  appellee  urged  them 
not  to  lose  their  money  and  told  them  to  go  ahead  and 
close  the  deal  **or  we  will  make  you  trouble.'*  When 
Young,  who  was  a  nonresident,  sued  appellants.  Gait 
and  appellee  signed  the  necessary  bond  for  costs ;  and 
afterwards  appellee  told  appellants  that  the  suit  was 
brought  without  his  knowledge,  and  they  then  told  him 
that  he  had  signed  the  bond  for  costsj  and  he  made  no 
reply.  Afterwards  and  after  Gait's  death  John  Kraft 
told  Greenough  that  he  guessed  they  would  have  to 
hold  him  for  the  money  they  paid  out  on  tjiis  contract 
and  Greenough  replied  that  he  did  not  see  how  they 
could  look  to  him  for  the  money  for  he  did  not  get  any 
of  it,  but  Eush  got  it,  and  John  replied  that  they  held 
the  receipt  of  Greenough  and  Gait  for  the  money  and 
did  not  deal  with  Rush.  Appellee  then  asked  them 
not  to  do  anything  till  he  could  see  the  attorney  who 
was  settling  Gait's  estate,  and  later  he  told  appellants 
that  he  had  seen  said  attorney,  and  he  said  to  let  them 
go  ahead.    At  the  time  Gait  made  these  representa- 
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tions  to  the  Krafts  he  and  appellee  were  partners. 
They  never  received  anything  out  of  this  transaction, 
but,  if  there  had  been  a  profit  in  it,  appellee  expected 
to  have  a  share  thereof.  We  are  unable  to  find  in  this 
evidence  enough  so  that  the  jury  could  reasonably  find 
that  appellee  was  a  party  to  a  conspiracy  to  defraud 
appellants,  as  charged  in  the  declaration,  or  that  he 
was  personally  guilty  of  any  deceit.  His  statement 
that  if  they  did  not  carry  out  the  contract  Greenough 
and  Gait  would  make  them  trouble  might  reasonably 
be  understood  to  mean  merely  that  they  would  enforce 
the  contract,  and  there  is  nothing  to  show  that  he  then 
knew  that  any  deception  had  been  practiced  upon  them 
as  to  the  character  of  the  land.  According  to  their 
'  own  testimony,  what  appellants  were  then  complain- 
ing of  was  not  the  character  or  location  of  the  land, 
but  that  they  feared  the  title  was  not  good.  As  Young 
was  a  nonresident  and  was  required  to  give  security 
for  costs  in  beginning  a  suit  against  appellants,  it  was 
natural  that  he  should  call  upon  Greenough  and  Gait, 
his  agents,  to  furnish  that  security.  We  are  unable 
to  see  that  the  proof  convicts  appellee  of  the  charges 
of  fraud  and  deceit  made  against  him  in  the  declara- 
tion. 

It  is,  however,  the  law  that  an  innocent  partner  is 
liable  for  a  fraud  committed  by  his  copartner  in  the 
course  of  the  partnership  business,  though  such  in- 
nocent partner  has  no  knowledge  thereof.  Wolf  v. 
Mills,  56  111.  360 ;  Loomis  v.  Barker,  69  111.  360 ;  Schwa- 
backer  V.  Riddle,  84  111.  517 ;  Durant  v.  Eogers,  87  111. 
508 ;  Tenney  v.  Foote,  95  111.  99 ;  Castle  v.  BuUard,  23 
How.  (U.  S.)  172;  Stockwell  v.  U.  S.,  13  Wall.  531; 
Ailing  V.  XJ.  S.,  114  XJ.  S.  562 ;  Lothrop  v.  Adams,  133 
Mass.  471;  Page  v.  Citizens  Banking  Co.,  Ill  Ga.  73, 
and  51  L.  E.  A.  463,  and  an  extensive  note  thereto;  1 
Bates  on  Partnership  sec.  472.  This  deceit  and  fraud 
by  Gait  was  in  the  transaction  of  the  partnership  busi- 
ness, and,  if  proven  by  competent  testimony,  would 
create  a  liability  against  appellee,  although  he  was 
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innocent  of  the  fraud  and  deceit.  All  of  the  incrim- 
inating statements  and  conversations  by  Gait  were 
proven  only  by  the  testimony  of  the  two  appellants. 
Under  section  4  of  chapter  51  of  the  Revised  Statutes, 
relating  to  Evidence  and  Depositions,  they  were  not 
competent  witnesses  against  the  surviving  partner  to 
testify  to  any  such  conversation  by  the  deceased  part- 
ner, where  the  surviving  partner  was  not  present.  Ap- 
pellants answer  this  by  saying  that  they  are  not  suing 
appellee  as  a  surviving  partner.  The  answer  to  this 
must  be  that  if  they  do  not  depend  upon  the  partner- 
ship relation,  they  have  no  suflBcient  evidence  to  show 
that  appellee  was  guilty  of  any  fraud  and  deceit,  or 
was  a  party  to  any  conspiracy,  and  therefore  the  dec- 
larations of  his  alleged  coconspirator  Gait  were  not 
competent  against  appellee.  If  they  seek  to  hold  ap- 
pellee by  virtue  of  the  partnership  relation,  then  un- 
der the  statute  their  testimony  as  to  statements  by 
Gait  in  the  absence  of  appellee  was  not  competent  to 
bind  appellee.  The  court  therefore  properly  excluded 
their  testimony  as  to  statements  made  when  appellee 
was  not  present,  and  with  that  evidence  excluded  the 
court  properly  directed  a  verdict  for  appellee. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Lillian  Walters^  PlaintllT  in  Error,  y.  City  of  Ottawa, 

Defendant  in  Error. 

Oen.  No.  6,666. 

1.  Appeals  aito  ebbobs — record.  The  record  of  a  former  case, 
between  the  same  parties,  can  only  be  embodied  in  the  record  \xj 
being  pleaded  or  offered  in  evidence. 

2.  Statute  of  limitations — pendency  of  action.  Where  action 
was  brought  against  a  city  for  personal  injuries  caused  by  alleged 
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defects  in  a  sidewalk,  but  the  declaration  did  not  state  a  cause 
of  action,  and  an  amended  declaration  was  filed  after  the  expira- 
tion of  the  time  allowed  by  the  statute  of  limitations,  the  time  did 
not  expire  during  the  pending  of  such  suit,  within  the  meaning 
of  the  Limitation  Act,  S  25,  allowing  suit  within  one  year  in  cer- 
tain cases  where  the  statute  runs  during  pending  of  suit. 

3.  Statute  of  limitations — limitation  act  S  25,  construed.  The 
Limitation  Act,  S  25,  providing  that  in  certain  cases  where  suit 
is  brougrht  within  the  required  time,  and  the  time  expires  during 
pendency  thereof,  the  plaintifT  on  reversal,  nonsuit,  etc.,  may  com- 
mence a  new  action  within  one  year  thereafter,  does  not  mean  that 
a  new  action  may  be  commenced  within  one  year  of  Judgment,  etc., 
if  the  original  declaration  did  not  state  a  cause  of  action,  but  it 
applies  to  defects  by  which  a  ];>arty  is  defeated  as  stated  therein. 

Action  in  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  LaSalle  county;  the  Hon.  Edgab  EIldbedoe,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion 
ffled  October  15,  1912. 

Browne  &  Wiley,  for  plaintiff  in  error. 

Bector  C.  Hitt  and  Butters  &  Armstrong,  for  de- 
fendant in  error. 

Mr.  Presiding  Jtjsticb  Dibell  delivered  the  opinion 
of  the  court. 

The  first  six  pages  of  the  record  before  us  do  not 
relate  to  the  present  suit  but  contain  fragments  of  a 
record  of  a  former  case  between  the  same  parties. 
That  record  could  only  be  embodied  in  the  present 
record  upon  which  errors  are  assigned  by  being 
pleaded  or  offered  in  evidence,  and  the  clerk  improp- 
erly attached  said  six  pages.  The  record  we  are  to 
consider  begins  on  page  seven.  Lillian  Walters  the 
plaintiff  claimed  to  have  been  injured  on  August  28, 
1906,  by  stepping  into  a  hole  in  a  cinder  sidewalk 
maintained  by  the  city  of  Ottawa  upon  one  of  its 
streets.  She  brought  this  suit  on  April  21,  1910, 
against  the  city  to  recover  damages  for  her  injuries 
and  filed  a  proper  declaration.  Defendant  was  sum- 
moned and  filed  a  plea  of  the  general  issue,  which  was 
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afterwards  withdrawn  and  a  plea  of  the  statute  of 
limitations  filed.  On  October  10,  1911,  plaintiff  filed  a 
special  replication  to  said  plea  of  the  statute  of  limi- 
tations, to  which  special  replication  the  court  sus- 
tained a  demurrer.  Defendant,  by  leave  of  court,  filed 
two  additional  pleas  on  December  4, 1911,  to  which  ad- 
ditional pleas  plaintiff  filed  a  special  replication.  A 
demurrer  to  this  was  sustained.  Plaintiff  abided  by 
her  said  special  replications  and  the  court  dismissed 
the  suit  at  the  cost  of  the  plaintiff  who  has  brought 
this  writ  of  error  to  review  said  judgment.  The  judg- 
ment is  not  in  proper  form.  It  should  have  been  that 
plaintiff  take  nothing  by  her  suit  and  that  defendant 
go  hence  without  day.  Upon  the  oral  argument  in  this 
court  it  was  agreed  that  neither  side  would  raise  any 
question  as  to  the  form  of  the  judgment  and  that  so 
much  of  the  4th  assignment  of  error  as  relates  to 
the  dismissal  of  the  suit  should  be  treated  as  waived. 
The  pleas  and  special  replications  are  very  lengthy 
and  we  avoid  stating  them  by  saying  that  they  were 
sufficient  to  raise  the  question  hereafter  discussed. 
We  will  state  only  an  outline  of  the  situation  pre- 
sented. Within  the  time  fixed  by  law  after  plaintiff 
was  injured  she  duly  notified  the  officers  of  the  city, 
as  required  by  statute,  and  afterwards,  on  September 
20,  1906,  she  began  an  action  against  defendant  to  re- 
cover damages  for  said  injuries  and  filed  therein  a 
declaration  which  contained  no  averment  whatever  of 
any  notice  to  the  city.  Defendant  pleaded  the  general 
issue  and,  after  the  lapse  of  one  year  withdrew  that 
plea  by  leave  of  court  and  demurred  to  the  declaration 
and  that  demurrer  was  sustained.  She  then  filed  an 
amended  declaration  by  leave  of  court  in  which  she 
properly  averred  the  statutory  notice  to  the  city.  To 
this  defendant  filed  the  general  issue  and  a  plea  of  the 
statute  of  limitations.  A  demurrer  to  thb  latter  plea 
was  sustained.  The  cause  was  tried  and  plaintiff  had 
a  verdict  and  a  judgment  for  damages.  That  judg- 
ment was  affirmed  by  this  court  in  Walters  v.  City  of 
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Ottawa,  144  111.  App.  379.  We  granted  a  certificate 
of  importance  and  an  appeal  to  the  Supreme  Court 
where,  on  April  23,  1909,  the  judgment  was  reversed 
and  the  cause  was  remanded  to  the  Circuit  Court  with 
directions  to  overrule  the  demurrer  to  the  plea  of  the 
statute  of  limitations.  A  rehearing  wa&  denied  in  that 
cause  on  June  16,  1909.  Walters  v.  City  of  Ottawa, 
240  HI.  259.  It  appears  from  the  pleadings  in  the 
present  cause  that  thereafter  plaintiff  asked  the  Su- 
preme Court  to  set  aside  its  judgment  and  order  re- 
versing and  remanding  the  cause  and  instead  thereof, 
to  enter  a  final  order  reversing  the  judgments  of  the 
circuit  and  appellate  courts  but  without  remanding, 
and  that  that  motion  was  granted  and  such  a  judg- 
ment was  entered  in  the  Supreme  Court  on  April  20, 
1910.  It  is  alleged  that  while  said  cause  was  pending 
in  the  Supreme  Court  plaintiff  had  brought  another 
action  against  the  defendant  to  recover  damages  for 
the  same  injuries  and  filed  therein  a  proper  declara- 
tion, averring  statutory  notice  to  the  city;  that,  on 
April  21,  1910,  the  day  after  said  final  order  in  the 
Supreme  Court  at  the  hour  of  1 :30  p.  m.  plaintiff  dis- 
missed that  second  suit,  and  at  the  hour  of  2 :40  p.  m. 
of  the  same  day  began  the  present  suit.  Paragraph 
25  of  the  limitation  act  (Hurd's  Rev.  Stat,  of  1911,  p. 
1495,)  is  as  follows : 

•  **In  any  of  the  actions  specified  in  any  of  the  sec- 
tions of  said  act,  if  judgment  shall  be  given  for  the 
plaintiff  and  the  same  be  reversed  by  writ  of  error, 
or  upon  appeal ;  or  if  a  verdict  pass  for  the  plaintiff, 
and  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff;  or,  if  the 
pMntiff  be  nonsuited,  then,  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the 
pendency  of  such  suit,  the  said  plaintiff,  his  or  her 
heirs,  executors  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  within  one  year 
after  such  judgment  reversed  or  given  against  the 
plaintiff,  and  not  after.'' 
Plaintiff  contends  that  under  said  section  she  could 
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lawfully  bring  and  maintain'  an  action  for  the  injuries 
so  sustained  by  her  on  August  28,  1906,  at  any  time 
within  one  year  after  the  final  disposition  of  said 
cause  by  the  Supreme  Court  on  April  20, 1910,  and  re- 
lies upon  McAndrews  v.  C.  L.  S.  &  E.  Ey.  Co.,  162 
Fed.  Eep.  856,  which  appears  to  support  her  position. 
She  also  argues  that  this  position  was  supported  by 
Hinchliff  v.  Eudnik,  212  111.  569.  A  perusal  of  the 
opinion  of  the  Supreme  Court  in  Hinchliff  v.  Eudnik 
and  Walters  v.  City  of  Ottawa  will  disclose  a  clear  dis- 
tinction between  the  two  cases.  In  the  former  the 
original  declaration  stated  a  cause  of  action,  but  de- 
fectively, and  it  was  held  that  after  the  period  of  the 
statute  additional  counts  could  be  filed  stating  that 
cause  of  action  effectively.  In  Walters  v.  City  of 
Ottawa  it  is  held  plainly  and  repeatedly  that  the  orig- 
inal declaration  did  not  state  any  cause  of  action  at 
all,  and  that  a  cause  of  action  was  first  stated  when, 
after  the  statute  of  limitations  had  run,  the  amended 
declaration  was  filed.  To  the  same  effect  are  Erford 
V.  City  of  Peoria,  229  111.  546 ;  Ouimette  v.  City  of  Chi- 
cago, "242  m.  501 ;  Prouty  v.  City  of  Chicago,  250  HI. 
222 ;  Langguth  v.  Village  of  Glencoe,  253  111.  505.  It 
was  held  in  the  latter  case  that  where  a  declaration 
fails  to  state  a  cause  of  action,  the  beginning  of  the 
suit  does  not  stop  the  running  of  a  statute  of  liiliita- 
tions,  in  favor  of  additional  counts  thereafter  filed 
therein  which  do  state  a  cause  of  action ;  but  so  far  aS 
such  counts  are  concerned  the  suit  will  be  regarded 
as  begun  at  the  time  when  they  are  filed.  If  the  Su- 
preme Court  he,d  held  in  the  Walters  case,  supra,  that 
the  original  declaration  defectively  stated  a  good 
cause  of  action,  the  Hinchliff  case  would  be  in  point. 
But  the  Supreme  Court  held  that  the  original  declara- 
tion in  the  Walters  case  did  not  state  any  cause  of 
action.  Plaintiff  was  injured  on  August  28,  1906,  and 
the  counts  which  did  state  a  cause  of  action  were  filed 
more  than  one  year  and  three  months  thereafter.  That, 
therefore,  was  the  time  when  she  first  began  her  suit 
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upon  the  cause  of  action  stated  in  the  present  declara- 
tion. Her  cause  of  action  was  already  barred  by  the 
statute  of  limitations  when  she  filed  her  amended  dec- 
laration and  thereby  first  began  this  suit  on  this  cause 
of  action.  The  time  limited  for  bringing  such  action 
did  not  expire  **  during  the  pendency  of  such  suit,^' 
but  it  expired  before  the  suit  was  begun,  within  the 
meaning  of  the  decisions  of  our  Supreme  Court  above 
cited.  WhatlBver  meaning  may  be  attributed  to  said 
paragraph  25  of  the  limitation  act,  we  are  of  opinion 
that  it  does  not  mean  what  is  here  contended.  If 
plaintiff's  position  here  is  correct,  then  an  injured 
party  might  wait  five  or  ten  years  before  bringing  any 
suit  for  recovering  damages  therefor,  and,  when  a 
plea  of  the  statute  of  limitations  was  interposed  and 
sustained  and  he  was  defeated  in  his  action  on  account 
thereof,  he  could  then  within  one  year  after  final  judg- 
ment that  his  cause  of  action  was  barred  by  the  stat- 
ute of  limitations,  bring  and  maintain  a  new  suit  for 
the  same  cause  of  action.  We  are  of  opinion  such  is 
not  the  purpose  of  the  statute,  but  that  it  applies 
to  defects  by  which  a  party  is  defeated  in  the  manner 
stated  in  that  statute  after  he  has,  within  the  time  pre- 
scribed by  statute,  begun  a  suit  for  that  cause  of  ac- 
tion. We  are  therefore  of  opinion  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  plaintiffs  special 
replications. 

Defendant  also  contends  that  the  last  judgment  en- 
tered by  the  Supreme  Court  on  the  motion  of  plaintiff 
was  a  fbial  judgment  and  bars  the  plaintiff  from  bring- 
ing another  suit  regardless  of  the  statute  of  limita- 
tions, but  we  consider  it  unnecessary  to  discuss  that 
question.  We  also  treat  the  beginning  and  dismissal 
of  the  second  suit  as  immaterial. 

For  the  reasons  stated  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 
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The  People  ex  rel.  William  H.  Stead,  Attorney  Gen- 
eral, Appellee,  t.  Anthony  Billburg,  Appellant. 

Gen.  No.  5,661. 

1.  Injunctions — act  punishable  as  crime,  Ekiuity  has .  jurisdic- 
tion to  enjoin  a  public  nuisance,  though  the  act  constituting  the 
nuisance  is  also  a  crime. 

2.  Dbamshops — public  nuisance.  Conducting  a  saloon  without  a 
license  is  a  public  nuisance  under  section  7  of  the  Dramshop  Act. 

3.  Injunction — to  abate  unlicensed  saloon.  An  action  will  lie 
In  the  name  of  the  public,  to  enjoin  a  person  from  keeping  an  un- 
licensed saloon  opposite  a  public  park,  where  drunken  men  and  dis- 
solute women  are  accustomed  to  go  from  the  saloon  into  the  park 
and  interfere  with  the  enjoyment  thereof. 

Injunction.  Appeal  from  the  Circuit  Court  of  Rock  Island  county; 
the  Hon.  Frank  D.  Ramsay,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1912.    Affirmed.    Opinion  filed  October  16,  1912. 

John  Loonby  and  J.  T,  &  S.  E.  E^enwobthy,  for  ap- 
pellant. • 

William  H.  Stead,  L.  M.  Magill,  James  F.  Wetter, 
Joseph  L.  Haas  and  Jackson,  Hubst  &  Staffobd,  for 
appellee. 

Mb.  Pbesidihg  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  attorney-general  filed  an  information  in  equity 
in  the  name  of  the  People  against  Anthony  W.  Bill- 
burg,  and  thereunder  obtained  a  temporary  injunc- 
tion restraining  Billburg  and  his  employees  from  sell- 
ing any  intoxicating  liquor  upon  his  restaurant  prem- 
ises at  No.  223  Twentieth  street  in  the  city  of  Bock 
Island  in  less  quantities  than  one  gallon,  to  be  drunk 
upon  said  restaurant  premises,  until  said  Billburg 
shall  be  licensed  to  conduct  a  dramshop  in  said  res- 
taurant premises  by  the  city  of  Eock  Island.  This  is 
an  appeal  by  Billburg  from  that  order. 
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The  bill  alleges  that  appellant  formerly  ran  a  res- 
taurant at  No.  223  and  a  saloon  at  No.  221  adjoining 
the  restaurant  on  said  Twentieth  street,  and  that  he 
sold  intoxicating  liquors  at  both  places  although  he 
only  had  a  license  to  sell  at  No.  221,  and  that  there- 
after the  city  authorities  refused  him  a  license  to  fur- 
ther conduct  a  saloon  at  No.  221,  and  that  afterwards 
a  license  was  issued  to  another  person  to  conduct  a 
saloon  at  No.  221,  and  that  thereafter,  notwithstand- 
ing appellant  had  no  license  to  conduct  a  saloon  in 
Rock  Island,  he  continued  to  serve  liquors  at  his  res- 
taurant at  No.  223 ;  that  there  was  a  door  through  the 
wall  between  Nos.  221  and  223  and  he  procured  liquors 
from  the  saloon  in  No.  221  and  kept  them  in  an  ice 
box  in  No.  223  and  there  served  them  to  his  patrons, 
and  declared  he  will  continue  to  do  so.    The  bill  also 
charges  that  appellant  also  conducted  said  No.  223  as 
a  gambling  house  and  as  a  house  of  assignation ;  and 
that  this  is  directly  opposite  and  across  the  street 
from  a  public  park  established  by  the  city  of  Bock 
Island  and  which  had  been  beautified  and  fitted  up  to 
be  a  place  of  public  resort  by  the  expenditure  of  much 
money,  and  that  drunken  men  and  women  of  ill  fame 
were  accustomed  to  go  from  appellant's  place  at  No. 
223  across  the  street  into  the  park  and  occupy  the  seats 
therein,  and  thereby  destroyed  the  usefulness  of  said 
park  to  the  general  public,  and  that  said  restaurant 
saloon  is  a  nuisance.    Affidavits  filed  with  the  bill  dis- 
closed a  very  immoral  condition  at  this  restaurant. 
They  showed  that  not  more  than  five  per  cent,  of  the 
people  who  frequented  appellant's  place  bought  any 
food,  but  that  its  almost  entire  use  was  as  a  place  to 
sell  liquor  and  a  place  for  gambling  and  a  place  for 
prostitutes  to  solicit  men,  there  being  rooms  provided 
above  by  appellant  for  their  use.    Before  the  injunc- 
tion was  granted,  an  amendment  was  filed  which  en- 
larged upon  the  character  of  the  park  and  the  injury 
to  the  public,  but  as  it  was  not  verified  by  an  affidavit 
of  its  truth,  it  will  be  disregarded. 
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Appellant  contends  that  a  court  of  equity  has  no 
jurisdiction  to  enjoin  a  crime,  and  that  that  is  all  that 
is  done  by  this  injunction.  A  court  of  equity  has  ju- 
risdiction to  enjoin  a  public  nuisance  at  the  suit  of  the 
public,  whom  the  attorney-general  here  represents, 
and  the  fact  that  the  act  may  also  be  a  crime  does  not 
deprive  a  court  of  equity  of  jurisdiction,  as  held  in 
Barrett  v.  Mt.  Greenwood  Cemetery  Ass^n,  159  HI. 
385 ;  Cella  v.  People,  112  HI.  App.  376,  and  other  cases 
there  cited.  The  matter  here  litigated  is  hardly  open 
to  discussion,  since  the  decision  in  Hoyt  v.  McLaughlin, 
250  111.  442,  where  it  was  held  that  a  private  person 
who  was  injured  in  his  property  rights  by  a  saloon 
conducted  without  a  lawful  license  could  have  an  in- 
junction to  restrain  the  conduct  of  the  saloon,  and  that 
if  there  is  no  private  or  special  injury  caused  to  an 
individual,  action  to  abate  the  nuisance  may  be  insti- 
tuted by  or  in  the  name  of  the  public.  Section  7  of 
the  Dramshop  Act  makes  this  place  a  nuisance  be- 
cause not  protected  by  a  license  and  because  of  the 
unlawful  business  there  carried  on.  The  facts  alleged 
show  that  the  use  by  the  public  of  a  beautiful  park 
across  the  street  is  destroyed  by  the  use  thereof  by 
drunken  men  and  dissolute  women  who  go  there  di- 
rectly from  appellant's  place  of  business.  The  law 
holds  the  keeper  of  a  disorderly  house  responsible  for 
disorderly  conduct  in  and  about  the  house  and  even 
for  disorderly  acts  outside  of  the  house  by  persons 
who  became  intoxicated  therein.  14  Cyc.  487.  Appel- 
lant contends  that  a  prosecution  under  the  dramshop 
Act  is  the  only  remedy  of  the  public,  and  that  by  the 
course  here  pursued  appellant  is  deprived  of  a  trial 
by  jury.  The  same  criticisms  would  apply  in  Hoyt 
V.  McLaughlin,  supra,  and  the  court  there  had  the  pro- 
visions of  the  Dramshop  Act  before  it.  It  is  obvious 
that  in  this  condition  of  judicial  decision  in  this  State, 
this  injunction  was  properly  granted. 

The  order  is  therefore  affirmed. 

Affirmed. 
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Patrick  Carney,  Appellee,  y.  Marquette  Third  Teln 

Coal  Company,  Appellant. 

Oen.  No.  6,673. 

1.  Mnrss  and  minebs — pleading.  Common  law  counts  In  a  dec- 
laration in  an  action  for  personal  Injuries  sustained  In  a  mine, 
negative  the  assumption  of  risk  where  they  aver  that  plaintiff  did 
not  know  of  the  danger,  and  had  not  the  same  means  of  knowing 
as  the  owner,  defendant,  who  did  know  thereof,  or  by  the  exer- 
cise of  ordinary  care  should  have  known. 

2.  Mines  and  minebs — evidence.  Where  the  evidence  tends  to 
show  that  the  roof  of  a  certain  room  in  a  mine  was  in  a  dangerous 
condition,  and  that  a  mule  driver,  while  unfastening  the  harness 
of  the  rear  mule,  which  had  been  caught  on  a  projecting  rock  in 
such  room  which  had  become  very  narrow  at  that  point,  was  kicked 
by  the  lead  mule,  the  finding  of  the  jury  that  the  dangerous  con- 
dition of  the  roof  was  the  proximate  cause  of  the  injury  and  that 
there  was  no  assumption  of  risk,  will  not  be  disturbed. 

3.  Mines  and  minebs — variance.  Where  it  is  averred  In  the 
declaration  that  plaintlfT,  an  employee,  did  not  know  the  dangerous 
condition  of  the  mine,  but  that  the  owner  did,  or  should  have 
known,  etc.,  and  the  proof  shows  that  plaintiff  had  spoken  to  the 
owner  In  regard  to  such  condition  and  resumed  work  on  the  promise 
that  the  same  would  remedied,  iE|uch  lack  of  entire  harmony  be- 
tween averment  and  proof,  will  not  be  sufficient  to  reverse  a  meri- 
torious judgment 

4.  Instbuctions — abstract.  It  is  not  drror  to  give  an  instruc- 
tion, which  Is  merely  a  general  statement  of  law,  where  the  same 
is  not  misleading. 

5.  Inbtbuotion — must  be  limited  to  the  counts  to  tohich  it  ap- 
plies.  An  Instruction  which  is  general  and  not  limited  to  the 
counts  to  which  it  applies  is  properly  refused. 

6.  Damages — when  not  excessive.  A  verdict  of  $6,000  for  per- 
sonal injuries  sustained  by  a  mule  driver  in  a  mine,  is  not  excessive 
where  it  appears  that  plaintlfT  was  in  a  hospital  for  a  long  time,, 
that  he  had  lost  the  use  of  one  eye,  that  he  had  suffered  and  still 
suffers  constant  pain  in  his  head,  and  that  he  was  seriously  in- 
jured and  under  medical  treatment  for  some  time. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  S.  C.  Stouoh,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion 
filed  October  15, 1912. 
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M.  A.  Walsh  and  Caibo  A.  Tbimble,  for  appellant; 
B.  M.  Chipbbfibld,  of  counsel. 

Duncan,  Doyle  &  O'Conob,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Patrick  Carney  sued  appellant  for  injuries  received 
by  him  while  working  as  mule  driver  for  appellant  in 
appellant's  mine.  The  pleadings  were  a  declaration 
consisting  of  three  counts  charging  common  law  neg- 
ligence, and  a  fourth  count  charging  a  wilful  viola- 
tion of  the  mining  act ;  three  additional  counts,  charg- 
ing common  law  negligence,  and  a  fourth  additional 
count  charging  a  wilful  violation  of  the  statute;  and 
the  general  issue.  Upon  a  jury  trial  plaintiff  had  a 
verdict  and  a  judgment  for  $6,000,  from  which  de- 
fendant below  appeals.  Appellant  claims  that  the 
common-law  counts  do  not  negative  the  assumption  of 
risk  by  appellee ;  that  each  count  fails  to  show  that  the 
matter  complained  of  in  that  count  caused  the  injury 
to  appellee ;  that  under  the  evidence  appellee  assumed 
the  risk;  that  the  evidence  fails  to  show  that  the  mat- 
ters complained  of  caused  the  injury;  that  because 
of  such  absence  of  allegation  and  evidence  there  are 
various  errors  in  the  instructions ;  and  that  the  judg- 
ment is  excessive. 

Appellee  was  driving  two  mules  tandem  into  a  cer- 
tain room  for  the  purpose  of  there  turning  them 
around  and  attaching  them  to  a  car  of  coal  and  haul- 
ing said  car  out  to  an  entryway.  The  mules  are  driven 
by  word  of  the  driver  without  lines.  This  room  or 
place  was  about  four  feet  wide  and  there  had  been  a 
constant  settling  of  the  roof,  so  that  it  was  arched  and 
therefore  much  narrower  than  four  feet  towards  the 
top,  and  the  upper  part  of  the  space  through  which 
the  mules  had  to  pass  had  been  cut  out  and  was  only 
about  one  foot  wide.  The  mules  were  higher  than  the 
space  and  they  were  obliged  to  bend  their  knees  or  to 
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crouch  down  to  get  through.  The  only  light  was  from 
the  lamp  on  appellees  cap.  By  the  squeeze  the  upper 
part  of  the  way  had  become  rough  and  jagged.  When 
appellee  had  nearly  reached  the  place  where  the  roof 
was  a  little  wider  so  that  the  mules  by  crouching  could 
turn  and  face  outward  and  change  places,  so  that  the 
lead  mule  going  in  should  also  be  the  lead  mule  coming 
out,  the  hames  of  the  rear  or  breach  mule  caught  on 
a  projecting  rock  in  the  upper  part  of  the  passage  and 
that  mule  became  fast.  Appellee  stepped  in  and  tried 
to  extricate  the  hames  and  was  kicked  by  the  lead  mule 
and  knocked  down  and  his  cap  and  light  were  knocked 
off  and  he  became  unconscious.  Another  man  came 
and  extricated  the  mules  and  took  them  away  and  ap- 
pellee was  removed  from  the  mine. 

Each  common-law  count  alleged .  that  appellee  did 
not  know  the  danger  and  had  not  the  same  means  as 
appellant  of  ascertaining  it,  while  appellant  did  know 
the  danger,  or  by  the  exercise  of  ordinary  care  should 
have  known  it.  If  these  allegations  were  true,  appel- 
lee did  not  assume  the  risk.  Each  count  of  the  declara- 
tion, when  it  is  examined  in  full  in  the  record,  will  be 
fonnd  to  charge  that  the  injury  was  by  reason  of  the 
negligence  of  appellant  in  the  common  law  counts,  or 
by  reason  of  the  wilful  violation  of  the  statute,  alleged 
in  the  fourth  original  and  the  fourth  additional  counts. 
The  claim  therefore  that  the  declaration  does  not  state 
a  cause  of  action  in  any  count  is  not  well  founded. 
Appellant  urgently  contends  that  appellee  was  not 
injured  by  the  dangerous  condition  of  the  roof  and  by 
the  breach  mule  being  caught  therein,  but  that  he  was 
injured  solely  by  being  kicked  by  the  lead  mule  and 
that  he  assumed  that  risk,  and  that  there  is  no  charge 
that  the  mule  was  unruly  or  vicious.  We  think  it 
clear  from  the  evidence  that  the  projecting  rock  catch- 
ing upon  the  hames  and  holding  the  rear  mule  as  the 
other  mule  was  turning  around  was  what  alarmed  the 
lead  mule  and  caused  him  to  kick.  There  is  no  evi- 
dence that  the  lead  mule  was  vicious  and  it  was  a 
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question  for  the  jury  whether  the  projecting  rock  was 
the  cause  of  all  that  followed,  and  we  do  not  feel  war- 
ranted in  disturbing  their  conclusion,  and  the  same 
remark  applies  to  the  alleged  assumption  of  risk.  The 
4th  original  and  the  4th  additional  counts  charged  that 
the  appellant  failed  to  have  this  place  properly  ex- 
amined and  failed  to  mark  this  dangerous  place  and 
failed  to  cause  an  entry  thereof  to  be  made  a  matter 
of  record  for  the  inspection  of  the  men  before  they 
entered  the  mine  in  the  morning.  It  was  shown  that 
the  only  inspection  was  from  a  considerable  distance 
away  and  without  a  sufficient  light  to  show  the  jagged 
condition  of  this  roof  and  that  the  dangerous  condi- 
tions were  not  marked  nor  recorded.  The  jury  were 
clearly  warranted  in  finding  for  appellee  under  those 
counts. 

The  only  difficulty  we  see  in  the  pleadings  and  evi- 
dence is  this:  the  declaration  in  each  common  law 
count  charges  that  appellee  did  not  know  of  the  dan- 
ger and  had  not  equal  opportunity  with  his  master  to 
know  it  and  that  appellant  did  know  it  or  should  have 
known  it  by  the  exercise  of  ordinary  care,  while  the 
evidence  is  that  appellee  knew  of  the  squeeze  and  of 
the  smallness  of  the  space  through  which  he  and  the 
mules  had  to  pass  and  several  times  complained 
thereof  to  his  superior  and  received  promises  that  the 
roof  should  be  brushed  and  mended  and  received  or- 
ders to  continue  and  assurances  which  meant  that  it 
was  safe  for  him  to  do  so,  and  that  the  last  of  those 
complaints  and  promises  and  assurances  was  about 
four  hours  before  he  was  hurt.  Each  common-law 
count  of  the  declaration  contained  averments  which 
negative  the  assumption  of  risk.  The  proofs  negative 
the  assumption  of  risk,  but  in  a  different  manner  from 
what  was  averred  in  the  common  law  counts.  We  con- 
clude that  this  lack  of  entire  harmony  between  aver- 
ment and  proof  should  not  reverse  a  meritorious  judg- 
ment. 

It  is  insisted  that  the  first  instruction,  given  at  the 
request  of  appellee,  is  erroneous  because  it  applies 
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to  all  the  cotints  of  the  declaration.  In  fa'^A,  it  is  ex- 
pressly limited  to  the  4th  additional  count,  and  it 
states  the  law  in  the  language  of  the  statute,  and  is 
correct  as  applied  to  the  4th  additional  count.  Com- 
plaint is  made  of  the  2nd  instruction.  It  correctly 
defines  what  is  meant  by  wilful  disregard  of  the  min- 
ing act.  It  might  well  have  been  refused,  because  it  is 
a  general  statement  of  the  law,  not  applied  to  the  case, 
but  while  it  is  not  error  to  refuse  such  an  instruction, 
it  also  is  not  error  to  give  it,  if  it  is  not  misleading. 
We  regard  the  criticism  upon  the  3rd  given  instruc- 
tion as  unwarranted.  Complaint  is  made  of  the  6th 
and  8th  instructions,  relating  to  the  measure  of  dam- 
ages. We  are  of  opinion  that  they  are  correct.  Com- 
plaint is  made  of  the  refusal  by  the  court  of  the  26th, 
29th  and  32nd  instructions,  requested  by  appellant. 
They  were  made  general  and  were  liable  to  be  under- 
stood by  the  jury  to  apply  to  each  count  of  the  decla- 
ration. They  are  entirely  improper  as  applied  to  the 
statutory  counts  and  were  therefore  properly  refused. 
The  32nd  instruction  is  also  erroneous  in  its  conclud- 
ing words,  to-wit:  *' Regardless  of  the  fact  that  the 
harness  did  not  catch  in  the  roof. ' '  Not  only  was  it 
improper  to  ask  tbe  court  to  tell  the  jury  what  the 
facts  were,  but  also  the  evidence  is  undisputed  that 
the  harness  did  catch  in  the  roof. 

Appellee  was  seriously  injured.  He  was  under 
medical  treatment  for  some  time.  He  was  in  the  Eye 
and  Ear  Infirmary  in  Chicago  for  a  long  time.  He  has 
completely  lost  the  use  of  one  eye  and  has  suffered 
great  pain  and  still  suffers  constant  pain  in  his  head. 
Appellant  contends  that  the  highest  verdict  that  can 
be  sustained  for  the  loss  of  an  eye  is  $1,500  but  we 
are  unable  to  concur  in  that  contention.  Some  rulings 
of  the  court  upon  the  evidence  are  criticised,  but  we 
think  them  unimportant. 

We  find  no  reversible  error  in  the  record  and  Ihe 
judgment  is  therefore  aflSrmed. 

Affirmed. 
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Benjamin  G.  Awe^  Appellee^  y.  Chicago,  Milwaukee  ft 
St.  Paul  Railway  Company^  Appellant. 

Gen.  No.  5,676. 

1.  Railboads — duty  to  repair  fence.  Where  a  fence  along  a 
railroad's  right  of  way  has  been  found  with  the  wires  down  at  the 
place  where  skaters  habitually  leave  the  right  of  way  to  proceed  to 
a  frozen  pond,  and  has  been  repaired  by  employees  on  numerous 
occasions,  the  company  must  know  the  damage  is  caused  by  the 
skaters,  and  to  relieve  itself  from  liability,  as  to  animals  straying 
on  the  track,  it  must  either  put  the  fence  in  repair  each  evening 
after  the  skating  is  over,  or  else  prevent  the  damage  to  the  fence 
by  prosecutions,  or  by  some  other  efFective  methods. 

2.  Raiusoads — evidence  as  to  cause  of  injury  to  anirnaU.  Where 
there  is  a  hole  in  a  railroad's  right  of  way  fence,  and  there  are 
tracks  of  three  horses  on  the  snow  on  the  railroad  track,  and  one 
horse  is  found  dead  on  the  track,  another  uninjured  near  the 
track,  and  a  third  horse  is  found  in  the  owner's  pasture  with  a 
broken  leg,  and  is  killed  by  order  of  a  section  foreman,  a  jury  Is 
warranted  in  finding  that  the  horse  with  the  broken  leg  was  in- 
jured by  the  company,  and  was  not  injured  by  falling  on  a  frozen 
pond  in  the  pasture. 

3.  Railboads — when  liable  for  fire  on  right  of  way.  Evidence 
was  conflicting  as  to  where  a  fire  started  and  as  to  its  cause,  but 
the  fire  when  first  seen  was  burning  on  a  railroad's  right  of  way, 
spreading  to  an  adjoining  pasture.  There  was  dry  grass  and  weeds 
on  the  right  of  way  that  had  not  been  burned  over  that  fall.  A 
train  of  another  company  had  passed  over  other  tracks  a  short 
time  before,  but  the  wind  was  not  blowing  from  that  direction, 
and  no  person  but  a  section  hand  of  the  defendant  had  passed  along 
the  track.  Held,  a  verdict  for  the  owner  of  the  pasture  should  be 
sustained. 

4.  Railboads — when  liable  for  fire  on  right  of  way.  Evidence 
was  conflicting  as  to  the  origin  of  a  fire  that  when  first  seen  was 
burning  on  a  railroad's  right  of  way,  spreading  to  an  adjoining 
pasture.  The  engine  supposed  to  be  responsible  was  equipped  with 
the  most  approved  spark  arresters.  A  heavy  freight  train  passed 
a  few  minutes  before  the  fire  was  seen  and  the  engine  was  work- 
ing hard.  The  right  of  way  was  grown  up  with  grass  and  weeds 
and  was  burning  that  afternoon,  and  there  was  other  evidence 
that  the  right  of  way  had  been  burned  over  a  few  days  before. 
Held,  a  verdict  for  the  owner  of  the  pasture  should  be  sustained. 
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5.  Damages — exce88ive.  Six  dollars  damages  Is  not  excessive 
where  srass  on  two  acres  of  pasture  land  Is  (festroyed  by  a  fire 
spreading  from  a  railroad's  right  of  way. 

Aption  in  the  case.  Api>eal  from  the  Circuit  Court  of  De  Kalb 
county;  the  Hon.  Duane  J.  Cabnes,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1912.  Affirmed.  Opinion  filed  October 
16.  1912. 

Paissleb  &  Fulton,  for  appellant;  0.  W.  Dynes,  of 

coimseL 

George  Bbown  and  H.  S.  Earley,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  is  an  action  on  the  case  brought  by  Benjamin 
C.  Awe  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  to  recover  damages  for  the  alleged 
killing  of  three  horses  on  January  13,  1908,  and  for 
injury  by  fire  on  October  17,  1908,  to  two  pieces  of 
pasture  land  owned  by  said  Awe.  The  declaration 
contained  four  counts.  The  first  and  second  counts 
charged  that  the  railway  company,  regardless  of  the 
statute,  did  not  maintain  in  good  repair  a  fence  along 
its  right  of  way  and  adjacent  to  the  lands  of  Awe, 
suitable  and  sufficient  to  prevent  horses  from  going 
upon  said  right  of  way,  and  that  by  means  of  defects 
therein,  certain  horses,  the  property  of  said  Awe, 
strayed  upon  the  railroad  and  were  killed.  The  third 
count  alleged  that  the  defendant,  in  violation  of  the 
statute,  suffered  large  quantities  of  dry  grass  and 
weeds  to  accumulate  and  remain  on  its  right  of  way ; 
by  means  whereof  fire  thrown  from  a  certain  locomo- 
tive on  said  railroad  ignited  said  dry  grass  and  weeds 
and  was  communicated  to  the  farm  and  pasture  land 
of  plaintiff  and  the  grass  growing  thereon,  whereby 
said  pasture  was  burned  over  and  the  grass  growing 
thereon  was  destroyed  and  wholly  lost  to  plaintiff. 
The  fourth  count  charged  that,  while  a  certain  locomo- 
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tive  of  defendjint  was  passing  along  said  railroad  by 
the  pasture  land  of  plaintiff,  certain  sparks  and  fire 
escaped  and  were  thrown  from  said  locomotive  and 
set  fire  to  and  burned  said  pasture  land,  etc.  Defend- 
ant pleaded  the  general  issue.  There  was  a  jury  trial 
and  a  verdict  for  plaintiff  for  $475  for  the  horses,  $18 
for  the  effect  of  the  fire  on  the  north  side  of  the  rail- 
road, and  $6  for  the  effect  of  the  fire  on  the  south  side 
which  they  reformed  into  a  verdict  for  $499,  on  which 
there  was  a  judgment  for  plaintiff  for  $499,  from 
which  defendant  below  appeals. 

Appellee  owned  farm  lands  west  of  the  village  of 
Genoa,  in  DeKalb  county.  The  railroad  of  appellant 
runs  east  and  west  through  the  village  of  Genoa  and 
the  lands  of  appellee  lie  both  north  and  south  of  its 
right  of  way.  The  railroad  of  the  Illinois  Central 
Eailroad  Company  runs  northwesterly  and  southeast- 
erly, crossing  the  line  of  appellant  near  the  village  of 
Genoa,  but  all  of  appellee's  land  lies  west  of  the  Illi- 
nois Central.  During  the  months  of  November  and 
December,  1907,  and  January,  1908,  appellee  placed 
some  horses  on  his  land  south  of  appellant's  right  of 
way  for  winter  pasture  and  during  the  night  follow- 
ing Sunday,  January  12,  1908,  some  of  said  horses 
strayed  upon  the  railroad  right  of  way  and  track.  The 
next  morning  two  of  them  were  found  dead,  one  was 
found  in  appellee's  pasture  with  its  leg  broken  and  it 
was  put  to  death  thereafter,  and  a  fourth  horse  was 
found  on  the  right  of  way  uninjured.  It  is  the  claim 
of  appellee  that  the  horses  went  upon  the  right  of  way 
through  a  breach  in  the  fence  which  appellant  in  the 
exercise  of  due  care  should  have  found  and  which, 
under  the  statute,  it  was  required  to  keep  in  repair, 
and  that  the  death  of  the  horses  was  due  to  the  failure 
of  appellant  to  obey  the  statute  in  that  respect. 

The  evidence  shows  that  there  was  a  large  pond  in 
appellee's  pasture  land,  south  of  appellant's  right  of 
way,  and  that  during  the  winter  months  many  persons 
from  the  village  of  Genoa  were  accustomed  to  skate 
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thereon.    It  had  become  the  habit  of  such  skaters  to 
walk  along  the  right  of  way  of  appellant  from  the 
vUlage  of  Genoa  until  a  point  was  reached  opposite 
the  pond  in  appellee 's  land,  when  they  left  the  right  of 
way  and  proceeded,  through  the  fence,  to  the  pond. 
The  evidence  shows  that  these  skaters  made  an  open- 
ing in  the  fence  by  fastening  the  second  wire  from  the 
top  to  the  top  wire  and  the  third  wire  from  the  top 
to  the  fourth  one,  thus  spreading  the  wires ;  and  that 
at  times  the  fence  had  been  found  with  the  wires  en- 
tirely down  at  the  particular  place  where  skaters  were 
in  the  habit  of  leaving  the  right  of  way,  and  that  it 
had  been  repaired  on  numerous  occasions  by  the  sec- 
tion men  and  also,  on  at  least  two  occasions,  by  appel- 
lee himself.    On  Friday,  Saturday  and  Sunday  before 
the  injury  complained  of,  the  wires  of  this  fence  were 
found  by  the  section  men  out  of  repair,  and  they  re- 
paired said  wires  after  a  fashion.    On  Monday  morn- 
ing the  wires  were  found  down  again  and  the  horses 
on  the  right  of  way,  as  heretofore  described.    The  im- 
portant question  is  whether  appellant  had  done  enough 
towards  keeping  up  a  suitable  fence  along  this  pas- 
ture to  constitute  compliance  with  the   statute  and 
therefore  to  relieve  it  from  liability  for  the  killing  of 
these  horses.    Clearly,  if  the  fence  had  been  broken, 
or  cut,  as  is  claimed  by  appellant,  for  the  first  time  on 
the  afternoon  or  evening  of  January  12, 1908,  after  the 
section  men  had  been  over  the  track,  appellant  would 
not  be  liable.    But  in  this  case,  there  was  proof  that 
there  had  been  a  series  of  almost  daily  depredations 
as  to  this  fence,  which  the  statute  required  appellant 
to  maintain.    The  fact  that  the  damage  to  the  fence 
was  always  done  at  one  particular  point,  and  that  the 
point  most  convenient  for  skaters  on  their  way  to  the 
pond,  makes  it  a  reasonable  inference  that  the  damage 
was  caused  by  such  persons.    At  least,  it  became  so 
probable  that  skaters  were  responsible  that  we  con- 
clude that  the  jury  could  reasonably  find  that  appel- 
lant must  be  held  to  have  known  of  it,  and  that  it  be- 
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came  the  duty  of  appellant,  either  to  put  the  fence  in 
repair  each  evening  after  the  skating  was  over,  or  else 
to  prevent  the  damage  to  the  fence  by  prosecutions  or 
by  some  other  effective  method.  Appellant  knew  that 
damage  was  being  done  repeatedly  to  its  fence  at  this 
particular  place,  and  therefore  appellant  had  only  tc 
watch  at  that  place,  both  to  ascertain  just  who  was  re- 
sponsible for  the  damage,  and  also  to  keep  the  fence 
in  repair.  So  far  as  is  shown  in  the  evidence,  appel- 
lant had  never  made  any  objection  to  the  use  of  its 
right  of  way  as  a  means  of  reaching,  the  skating  pond 
in  appellee  ^s  land,  nor  had  any  attempt  been  made  by 
appellant  to  punish  persons  for  interfering  with  its 
fence.  No  one  had  any  right  to  be  on  appellant's  right 
of  way  or  to  go  through  its  fence,  except  its  employees, 
and  every  other  person  so  doing  was  a  trespasser.  The 
trespassing  of  such  persons  had  become  so  frequent 
that  the  jury  might  reasonably  find  from  the  evidence 
that  the  company  knew  thereof  and  was  responsible 
for  any  damage  resulting  from  the  condition  in  which 
they  left  the  fence. 

Appellant  contends  that  there  is  no  evidence  to  show 
that  it  is  responsible  for  the  injury  to  that  horse  which 
was  found  in  the  pasture  with  a  broken  leg;  and  ap- 
pellant charges  that  the  horse  in  question  fell  on  the 
ice  in  the  pond  and  broke  its  leg  in  that  manner.  We 
are  unable  to  agree  with  appellant  in  this  contention. 
There  is  evidence  showing  that  there  were  tracks  of 
three  horses  in  the  snow  going  east  on  the  railroad 
track  from  the  hole  in  the  fence.  As  one  of  the  dead 
horses  was  found  considerably  further  west  than  the 
hole  in  the  fence,  the  jury  were  warranted  in  finding 
that  the  three  horses  making  those  tracks  were  the 
one  that  was  found  dead  at  or  near  the  bridge,  the 
one  that  was  found  uninjured  alongside  of  the  right  of 
way,  and  this  one  found  in  the  pasture  with  a  broken 
leg.  If  this  horse  had  fallen  on  the  ice  and  broken 
its  leg  in  that  manner,  we  doubt  its  ability  afterwards 
to  arise  and  get  oflf  from  the  ice.    It  would  much  mora 


Sbcond  District — October,  1912.  149 

Awe  V.  C,  M.  ft  St.  p.  Ry.  Co.,  175  111.  App.  144 

likely  be  found  on  the  ice.  Appellant's  section  fore- 
man ordered  this  horse  killed,  and  he  must  have  been 
satisfied  that  his  employer  was  responsible  for  the  in- 
jury to  the  horse  or  he  would  not  have  concerned  him- 
self about  it.  The  section  foreman  would  never  have 
taken  such  steps  with  regard  to  this  horse,  if  he  had 
not  been  satisfied  from  his  investigation  that  the  ani- 
mal had  been  injured  on  the  company's  right  of  way 
and  had  afterwards  returned  through  the  fence  to  its 
pasture.  We  are  of  the  opinion  that  the  jury  were 
justified  from  the  evidence  in  finding  that  appellant 
was  responsible  for  the  injury  to  this  horse,  as  well 
as  to  the  other  animals. 

In  the  forenoon  of  October  17,  1908,  there  was  a 
fire  in  appellee 's  pasture  south  of  the  right  of  way  of 
appellant,  and  about  two  acres  of  land  were  burned 
over.  The  evidence  is  conflicting  as  to  where  the  fire 
started  and  as  to  the  cause  of  it.  Appellant  contends 
that  there  is  no  evidence  to  show  that  it  started  on  the 
right  of  way  of  appellant  nor  from  any  negligence  on 
the  part  of  appellant's  employees  but  we  find  evidence 
tending  to  show  that,  when  first  seen,  the  fire  was  burn- 
ing on  the  south  side  of  appellant's  right  of  way  and 
that  it  went  from  there  into  the  pasture.  There  is  evi- 
dence that  there  was  dry  grass  and  weeds  on  both  sides 
of  the  right  of  way  clear  down  to  the  fence  on  both 
sides,  and  that  the  right  of  way  had  not  been  burned 
over  that  summer  or  fall.  Appellant  contends  that,  while 
there  is  nothing  in  the  evidence  to  show  how  this  fire 
started,  there  is  evidence  that  the  Illinois  Central  train 
passed  there  a  short  time  before  the  fire  was  seen,  and 
that  the  natural  conclusion  is  that  the  fire  was  caused 
by  sparks  from  the  Illinois  Central  engine.  The  fire, 
when  seen,  was  along  the  right  of  way  of  appellant 
and  quite  a  ways  from  the  right  of  way  of  the  Illinois 
Central,  and  the  direction  of  the  wind,  as  testified  to 
by  appellant's  employees,  would  seem  to  preclude  the 
possibility  of  sparks  or  fire  being  carried  from  the 
Illinois  Central  right  of  way  to  this  pasture.    There  is 
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no  evidence  of  any  person  being  along  this  track  on  the 
morning  of  October  17th,  when  this  fire  occurred,  ex- 
cept the  section  hands  of  appellant,  and  this  fire  may 
have  been  caused  through  some  carelessness  on  their 
part.  Although  the  evidence  is  conflicting,  yet  the  jury 
heard  the  witnesses  and  the  presiding  judge  reviewed 
their  action,  and  we  do  not  feel  warranted  by  the  evi- 
dence in  disturbing  their  conclusion.  The  amount 
awarded  by  the  jury  was  six  dollars  for  the  damage 
done  by  the  fire  on  the  south  side  of  the  right  of  way 
'  and  we  do  not  think  it  was  excessive. 

On  the  afternoon  of  the  same  day  there  was  an- 
other fire  in  appellee's  pasture  on  the  north  side  of 
appellant's  right  of  way  and  from  ten  to  twelve  acres 
of  grass  were  burned  over  and  destroyed.  The  jury 
held  that  appellant  was  responsible  for  that  damage 
and  awarded  appellee  the  sum  of  eighteen  dol- 
lars therefor.  Our  remarks  above  about  the  other 
fire  will  apply  to  this  one.  The  evidence  was  con- 
flicting as  to  the  origin  of  this  second  fire.  Ap- 
pellant contends  that  there  was  no  evidence  that 
it  started  on  its  right  of  way,  and  it  introduced 
proof  that  the  engine  which  was  supposed  to  be  re- 
sponsible was  equipped  with  the  latest  and  best  de- 
vices for  spark  arresting.  On  the  other  hand,  we  find 
that  there  was  evidence  that  the  fire  was  going  north 
on  the  right  of  way  towards  the  pasture  when  first 
seen.  The  wind  was  blowing  so  hard  from  the  south- 
west that  the  five  or  six  section  men  could  not  get  the 
fire  under  control  in  the  field.  The  evidence  shows 
that  a  heavy  freight  train  had  passed  west  going  up 
hill,  just  a  few  minutes  before  the  fire  was  seen  and 
that  the  engine  was  working  hard.  There  was  evi- 
dence that  the  right  of  way  was  grown  up  with  weeds 
and  grass  and  was  burning  that  afternoon,  and  other 
evidence  that  the  right  of  way  had  been  burned  over 
two  or  three  days  before.  The  jury  evidently  believed 
that  the  right  of  way  was  in  a  bad  condition,  that  it  was 
fired  by  appellant's  engine,  that  that  fire  escaped  to 
appellee's  adjoining  field,  and  that  appellant  is  re- 
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sponsible  for  the  damage  to  appellee's  pasture.  The 
presiding  judge  saw  the  witnesses  and  approved  the 
verdict  of  the  jury.  The  damages  awarded  for  this,  as 
well  as  for  the  other  fire,  were  small.  We  do  not  feel 
warranted  in  disturbing  the  verdict. 

Appellant  assigns  for  error  the  rulings  of  the  court 
upon  certain  instructions,  but  this  question  is  not  ar- 
gued by  appellant  and  is  therefore  waived. 

The  judgment  is  therefore  aflSrmed. 

Affirmed. 


Kewanee  National  Bank^  Appellee^  v.  Frank  P.  Ladd^ 

Appellant. 

Gen.  No.  5,680. 

1.  Bills  and  notes— e«9entia2«  of  notice  of  nonpayment.  A  notice 
to  an  Indorser  of  a  promissory  note  of  nonpayment  must  contain 
a  description  of  the  note,  and  it  must  show  that  the  note  has  been 
presented  and  dishonored,  and  that  the  holder  looks  to  the  party 
notified  for  payment,  but  these  requirements  need  not  be  stated 
in  express  words  and  it  is  sufficient  if  they  follow  by  necessary 
or  reasonable  implication  from  the  language  used. 

2.  Bills  and  notes — when  notice  to  indorser  of  nonpayment  is 
sufficient.  Where  the  payee  of  two  promissory  notes  payable  at  a 
bank  sells  and  indorses  them  to  the  bank,  and  the  makers  have 
no  funds  at  the  bank  at  the  maturity  of  the  notes,  a  notice  with 
the  indorser's  name,  designated  as  indorser,  with  the  maker's 
names  which  states  the  "note"  was  not  paid,  which  is  not  dated,  but 
states  when  the  notes  were  due  and  requests  that  such  notice, 
delivered  the  day  after  the  maturity  of  such  notes,  be  given  prompt 
attention,  but  does  not  state  the  note  was  presented  to  the  maker, 
1b  sufficient  in  all  respects  as  against  the  indorser. 

3.  Bills  and  notes — demand  for  payment  unnecessary.  By  mak- 
ing a  note  payable  at  a  particular  place,  the  maker  impliedly  dis- 
penses with  the  necessity  of  making  any  demand  upon  him  either 
personally  or  elsewhere. 

4.  Bills  and  notes — place  to  present  note  for  payment.  The  Ne- 
gotiable Instrument  Act  of  1907,  f  73,  concerning  the  proper  place 
to  present  a  note  for  payment,  is  declaratory  of  the  law  merchant 

5.  Bills  and  notes — when  notice  of  nonpayment  is  sufficiently 
served  on  indorser.    A  notice  of  nonpayment  of  a  promissory  note. 
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placed  in  a  stamped  envelope  having  a  return  address,  addressed  to 
an  Indorser  "City,"  the  Indorser  being  a  well  known  business  man 
of  that  city»  and  the  only  person  in  the  city  of  that  name,  and  his 
residence  and  place  of  business  close  to  the  post  office,  deposited  in 
the  post  office  in  time  for  regular  delivery  by  a  letter  carrier  early 
the  next  morning,  and  which  is  not  returned  to  the  sender,  suf- 
ficiently served  on  the  Indorser,  even  though  the  Indorser  testifies 
that  he  did  not  receive  such  notice. 

7.  Bills  aito  i7otes — when  notice  of  nonpayment  may  he  given 
hy  mail.  A  notice,  to  an  indorser,  of  the  nonpayment  of  a  promis- 
sory note,  may  be  given  by  mail,  where  the  parties  live  in  the  same 
city»  without  it  being  proved  that  the  notice  was  personally  deliv- 
ered to  the  party  addressed. 

8.  Bills  and  notes — questions  for  fury.  The  mailing  of  a  notice 
of  nonpayment  in  a  return  envelope  to  a  well  known  business  man, 
and  the  only  man  of  the  same  name  in  the  city,  and  the  nonreturn 
of  the  letter  furnishes  presumptive  evidence  that  the  notice  was 
received,  and  the  indorser's  positive  denial  of  the  receipt,  leaves 
the  question  for  the  jury. 

9.  Appeals  and  ebrobs — when  judgment  exceeding  ad  damnum 
in  a  declaration  not  reversed.  Where  the  ad  damnum  exceeded  the 
amount  due  upon  a  note,  at  the  time  suit  was  brought,  and  the 
judgment  exceeds  the  ad  damnum  by  reason  of  the  accrual  of  in- 
terest during  a  long  delay  In  bringing  the  case  to  trial,  which  could 
not  reasonably  be  anticipated,  the  judgment  will  not  be  reversed. 

10.  Bills  and  notes — appeals  and  errors.  An  objection  that  a 
judgment  exceeds  the  ad  damnum  in  a  declaration  cannot  be  raised 
for  the  first  time  on  appeal. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Frank 
D.  Ramsay,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

Morse  &  Demarath  and  Stubtz  &  Ewan,  for  appel- 
lant. 

Anderson  &  Andrews  and  John  T,  Cummings^  for 
appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

This  was  a  suit  by  Kewanee  National  Bank,  in- 
dorsee, against  Frank  P.  Ladd,  indorser,  on  a  prom- 
issory note  for  the  principal  sum  of  $1,000,  dated  at 
Kewanee,  Illinois,  July  1, 1903,  payable  one  year  after 
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date  to  the  order  of  Frank  P.  Ladd  at  the  Kewanee 
National  Bank  of  Kewanee,  Illinois,  with  interest,  etc., 
signed  by  H.  D.  Cummings  and  A.  J.  Cnmmings  and 
indorsed  by  Frank  P.  Ladd,  and  which  note  Ladd  had 
sold  to  the  bank.  The  declaration  was  in  apt  form  to 
charge  Ladd  as  indorser.  Ladd  filed  a  plea  of  the  gen- 
eral issue  and  a  second  plea  of  an  extension  of  time 
of  payment  without  defendant's  knowledge  or  consent, 
to  which  plaintiff  replied  double,  denying  the  extension 
and  alleging  that  the  extension  was  with  the  knowl- 
edge and  consent  of  defendant ;  a  third  plea  of  a  fail- 
ure to  notify  defendant  of  the  dishonor  of  the  note,  to 
which  plaintiff  replied  double,  that  the  bank  did  notify 
defendant  of  the  dishonor  and  that  notice  of  the  dis- 
honor was  waived;  and  a  fourth  plea  to  which  a 
demurrer  was  sustained,  which  action  is  not  assigned 
for  error.  Rejoinders  were  filed  to  these  replications. 
On  a  jury  trial,  plaintiff  had  a  verdict  for  one  thou- 
sand dollars.  A  motion  by  defendant  for  a  new  trial 
was  granted.  On  a  second  jury  trial,  plaintiff  recov- 
ered a  verdict  and  a  judgment  for  $1,412.50.  Defend- 
ant below  appeals  and  raises  three  questions:  (1) 
Was  the  notice  of  nonpayment  sufficient t  (2)  Was 
that  notice  duly  served?  (3)  Must  the  judgment  be  re- 
versed because  it  exceeds  the  ad  damnum  in  the  decla- 
ration T 
The  notice  was  as  follows: 

I  Kewanee  National  Bank                    -g  a 

3  Kewanee,  111.               ^  2 

^  55  H.  D.  Cummings                                          |^ 

•S  §  Copy                               1 1 

S  -g  A.  J.  Cummings                                          |  ^ 

M  OS 

Beab  Sib: 

Your  2  notes  for  $1,000.00  each  and  Int  will  be  due 
at  this  bank  July  1,  1904 
Please  give  this  your  prompt  attention. 

Eespectfully 

R.  E.  Taylob,  Cashier, 
please  bring  this  notice  with  you. 
All  papers  subject  to  protest/' 
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It  is  essential  to  the  sufficiency  of  such  a  notice  that 
it  contain  a  description  of  the  note,  and  that  it  shall 
show  that  the  note  has  been  presented  and  dishonored, 
and  that  the  holder  looks  to  the  party  notified  for  pay- 
ment. All  these  requirements  do  not  need,  however, 
to  be  stated  in  express  words,  but  it  is  sufficient  if  they 
follow  by  necessary  or  reasonable  implication  from 
the  language  used.  It  is  said  in  i  Cyc.  1106:  "No 
particular  words  are  necessary  to  constitute  a  good 
and  sufficient  notice  of  dishonor,  and  as  the  object  of 
notice  is  to  inform  the  party  notified  that  the  paper  has 
been  dishonored  and  that  he  is  looked  to  for  payment, 
it  follows  that  a  notice  which  informs  the  indorser  of. 
these  two  facts,  either  expressly  or  by  necessary  or 
reasonable  implication  or  intendment  is  sufficient.*' 
Moreover,  the  indorser  receiving  such  a  notice  is  bound 
by  facts  within  his  own  knowledge.  Thus,  it  is  said 
in  7  Cyc.  1109 :  *  *  While  an  indorser  is  entitled  to  no- 
tice of  dishonor,  both  because  it  is  material  to  his  in- 
terests and  his  contract  provides  for  it,  he  cannot  shut 
his  eyes  to  facts  within  his  own  knowledge  and  rely 
for  a  defense  upon  mistakes  or  omissions  which  could 
not  have  resulted  to  his  prejudice.  Hence,  with  re- 
gard to  the  designation  of  the  instrument,  any  form  of 
description  which  is  sufficiently  accurate  not  to  mislead 
him  as  to  the  instrument  intended  is  sufficient.  The 
absence  of  evidence  of  the  existence  of  other  similar 
obligations  is  material  in  determining  such  sufficiency, 
and  circumstances  may  be  shown  to  rebut  any  pre- 
sumption of  uncertainty.'*  Appellant  contends  that 
this  notice  is  only  addressed  to  H.  D.  Cummings  and 
A.  J.  Cummings.  We  hold  that  it  is  equally  addressed 
to  Frank  P.  Ladd,  and  that  it  specially  informs  him 
that  he  is  the  indorser  upon  the  notes  therein  specified* 
The  proof  shows  that  there  were  two  notes  given  by 
H.  D.  and  A.  J.  Cummings  on  July  1,  1903,  for  one 
thousand  dollars  each,  payable  to  appellant  and  by 
him  sold  and  indorsed  to  appellee.  Each  was  due 
July  1,  1904,  and  appellant  was  bound  to  know  that 
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these  were   the  notes  referred  to.    The  notice  is  not 
itself  dated  but  it  stated  a  date  when  the  notes  were 
due  and  it  informed  the  receiver  of  the  notice  that 
"Cummiiig's  note  not  paid  to-day. '^    The  fact  that  the 
word  note  i^as  used  instead  of  notes  is  not  material. 
It  would  be  understood  to  refer  to  each  note.    The  re- 
ceiver of   the  notice  would  understand  that  the  note 
was  not  paid  on  the  date  it  was  due,  and  the  verdict 
of  the  jury  under  the  instructions  of  the  court  is  equiv- 
alent to  finding  that  this  notice  was  delivered  on  July 
2,  to  appellant,  and  in  the  morning  of  that  day.    Ap- 
pellant Tiroxild  naturally  understand  that  it  meant  that 
the  note  i^as  not  paid  on  the  preceding  day.    It  did 
not  state  that  the  note  had  been  personally  presented 
to  the  maker,  but  the  note  was  payable  at  the  bank, 
and  this  notice  shows  that  it  was  present  at  the  bank, 
and  appellant  knew  that  he  had  sold  the  note  and  de- 
livered it  to  the  bank,  and  the  proof  shows  that  H.  D. 
Cmnmings  and  A.  J.  Cummings  had  no  money  in  the 
bank  with,  which  to  pay  the  note.    In  7  Cyc,  996,  the 
rule  is   thus  stated:     '* Where  commercial  paper  is 
payable  at  a  particular  oflSce  or  other  place,  having  or 
leaving  it  at  such  place  to  be  surrendered  when  paid 
is  sufficient  demand,  and  presentment  to  the  maker 
or  acceptor  personally  or  at  his  place  of  business  or 
residence  is  not  necessary.    If  it  is  payable  at  a  bank, 
it  is  sufficient  if  the  bank  is  its  holder  or  if  it  is  in  the 
bank  at  maturity  ready  to  be  surrendered  when  paid, 
and  a  formal  demand  is  unnecessary.'*     By  making 
it  payable  at  a  particular  place,  the  maker  impliedly 
dispenses  with  the  necessity  of  making  any  demand 
upon  him  either  personally  or  elsewhere.     Story  on 
Promissory  Notes,  section  234 ;  Ewen  v.  Wilbor,  99  111. 
App.  132.    The  '* Negotiable  Instrument  Law'*  of  1907, 
sec.  73,  art.  1,  is  declaratory  of  the  law  merchant 
** Please  give  this  your  prompt  attention,'*  was  suffi- 
cient notice  to  appellant  that  the  bank  held  the  note 
and  looked  to  him  for  payment.     While  this   notice 
could  be  improved  in  form,  we  hold  that  under  the 
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facts  which  the  proof  shows  were  known  to  appellant, 
it  was  a  sufficient  notice  to  him. 

Was  this  notice  served  on  appellant?  Taylor  testi- 
fied that  he  was  cashier  of  the  bank  at  the  maturity 
of  this  note;  that  at  the  close  pf  business  hours,  that 
is,  after  four  o  'clock  p.  m.  of  July  1, 1904,  he  prepared 
a  notice  and  a  copy  thereof  and  compared  them  (the 
copy  being  the  one  in  evidence  above  set  out) ;  and 
prepared  an  envelope  addressed  to  *' Frank  P.  Ladd, 
City''  which  envelope  had  upon  its  corner  directions 
to  return  it  to  the  Kewanee  National  Bank  if  not  called 
for  in  five  days ;  that  he  delivered  the  notice  and  the 
copy  and  the  envelope  to  Whitney,  the  teller  of  the 
bank.  Whitney  testified  that  he  examined  the  notice 
and  copy  and  then  sealed  up  the  notice  in  the  envelope 
so  addressed,  and  saw  that  it  was  postpaid,  and  put  it 
into  the  post  office  at  five  o  'clock  p.  m.  of  that  day,  and 
put  away  the  copy  in  the  files  of  the  bank.  He  also 
testified  that  the  envelope  contained  the  return  card 
above  stated.  The  proof  also  showed  that  Frank  P. 
Ladd  was  engaged  in  the  monument  business  in  the 
city  of  Kewanee,  that  he  was  a  well  known  business 
man,  that  he  was  the  only  person  of  that  name  who 
lived  in  Kewanee  or  who  received  mail  through  the 
Kewanee  post  office,  that  his  residence  was  at  No.  316 
North  Main  street  and  his  place  of  business  was  at 
No.  318  North  Main  street,  adjoining  his  residence  and 
in  the  city  of  Kewanee,  and  about  a  block  and  a  half 
from  the  post  office  and  about  two  blocks  and  a  half 
from  the  bank  of  appellee,  and  that  his  residence  and 
place  of  business  were  within  the  carrier  system  then 
in  use  by  the  post  office  department  in  the  city  of  Ke- 
wanee, and  that  he  received  his  mail  at  that  time  reg- 
ularly at  his  place  of  business,  and  that  in  the  due 
course  of  business  of  that  post  office  a  letter  addressed 
to  *' Frank  P.  Ladd,  City"  and  put  in  the  post  office  at 
5  p.  M.  of  one  day,  would  be  delivered  at  the  said 
place  of  business  of  Frank  P.  Ladd  between  7:30  and 
8 :00  A.  M.  of  the  next  day,  and  that  this  envelope  en- 
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closing  said  notice  and  bearing  said  return  card  was 
never  returned  to  appellee.  Frank  P.  Ladd  testified 
that  he  did  not  receive  it.  He  may,  however,  have 
been  mistaken  or  may  have  forgotten.  His  testimony 
at  this  trial  was  more  than  seven  years  after  July  2, 
1904,  and  this  suit  was  begun  more  than  two  years 
after  the  transaction  in  question,  and  that  is  a  very 
long  time  for  a  person  to  remember  a  detail  of  this 
character.  Moreover,  he  testified  that  his  business 
called  him  away  from  Kewanee  a  great  deal,  and  the 
proof  shows  that  at  the  first  trial  he  testified  he  did  not 
know  whether  he  was  in  Kewanee  on  July  2,  1904,  or 
not.  At  this  trial,  he  testified  that  his  memory  had 
been  refreshed  by  examining  his  letter  book  in  which 
he  found  copies  of  letters  written  by  him  on  July  2, 
1904,  and  in  the  forenoon  of  July  3,  1904.  We  do  not 
understand  him  to  mean  that  after  seeing  those  letters 
he  had  an  independent  recollection  of  having  been  in 
Kewanee  on  those  days,  but  that  after  having  seen 
this  letter  book,  he  reasoned  that  he  must  have  been 
at  home  on  those  two  days.  It  was  not  necessary  that 
proof  should  be  made  that  he  did  receive  the  notice. 
It  was  sufficient  if  it  was  delivered  at  his  place  of  busi- 
ness during  business  hours,  even  though  he  were  absent 
and  even  though  the  person  in  charge  of  his  office  may 
not  have  communicated  the  notice  to  him.  It  is  con- 
tended by  appellant  that  though  notice  may  be  given 
by  mail  when  the  parties  reside  in  different  cities  or 
towns,  yet  such  a  notice  is  insufficient  if  the  parties 
live  in  the  same  city  or  town,  unless  some  one  testifies 
that  the  notice  was  personally  delivered  to  the  party 
addressed.  Conceding  that  that  was  the  former  rule, 
we  are  of  opinion  that  it  has  been  modified  to  meet 
njodem  conditions.  The  modem  rule  is  thus  stated  in 
7  Cyc.  1103 : 

**  Where  a  penny  post  or  carrier  delivery  has  been 
established  in  a  city  or  town,  notice  may  be  given 
through  such  medium,  the  postage  being  prepaid,  even 
where  the  parties  reside  in  the  same  place,  provided 
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it  is  mailed  in  time  to  be  delivered  on  the  day  after 
dishonor.'* 

Numerous  cases  are  there  cited  in  support  of  that 
doctrine,  and  we  call  attention  especially  to  Walters 
V.  Brown,  15  Md.  285.  We  are  of  opinion  that  not 
only  should  what  was  done  by  the  bank  be  considered 
a  suflScient  compliance  with  the  rule  requiring  notice  to 
the  indorser,  but  also  that  the  proof  was  such  that  the 
jury  could  find  that  the  notice  was  actually  delivered 
to  him.  Certainly,  all  the  facts  above  stated,  includ- 
ing the  return  card  on  the  envelope  and  the  non-return 
of  the  letter  to  the  bank,  furnish  presumptive  evidence 
that  the  letter  was  received  by  the  party  to  whom  it 
was  addressed  and  it  is  said  in  16  Cyc.  1070,  that  the 
addressee's  positive  denial  of  the  receipt  does  not 
nullify  the  presumption,  but  leaves  the  question  for 
the  determination  of  the  jury  under  all  the  circum- 
stances, with  such  weight  given  to  the  presumption  as 
they  think  it  entitled  to ;  and  that  the  testimony  of  the 
addressee  that  the  letter  was  not  received  should  be 
regarded  with  caution  where  non-receipt,  if  proved, 
would  relieve  him  of  a  burden.  We  therefore  con- 
clude that  there  was  sufficient  proof  of  notice  to  sat- 
isfy the  requirements  of  the  law,  when  believed  by  the 
jury  and  by  the  trial  judge. 

The  ad  damnum  in  the  declaration  was  $1,300.  T*he 
judgment  exceeded  that  amount.  Appellant  argues 
that  for  that  reason  the  judgment  must  be  reversed. 
To  this  there  are  two  sufficient  answers:  (1)  The 
ad  damnum,  exceeds  the  amoimt  due  upon  the  note 
at  the  time  when  the  suit  was  begun.  The  excess 
above  the  ad  damnum  is  for  interest  which  accrued  on 
the  note  after  the  suit  was  begun,  during  a  long  delay 
in  bringing  the  case  to  trial  which  could  not  reason- 
ably be  anticipated.  We  are  of  opinion  that  for  such 
excess  the  judgment  should  not  be  reversed.  (2)  Ap- 
pellant  filed  a  written  motion  for  a  new  trial  in  which 
he  specified  the  grounds  relied  upon,  and  the  excess 
of  the  verdict  over  the  ad  damnum  was  not  alluded 
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to  in  said  motion.  The  point  was  not  raised  in  the 
conrt  below  at  all.  If  it  had  been,  the  court  would 
have  permitted  the  ad  damnum  to  be  increased  or 
appellee  would  have  reduced  the  verdict.  Such  an 
objection  cannot  be  raised  for  the  first  time  in  a  court 
of  appeal.  Utter  v.  Jaffray,  114  111.  470 ;  Metropolitan 
Accident  Ass'n  v.  Froiland,  161  111.  30;  Leathe  v. 
Thomas,  218  lU.  246. 

We  do  not  find  reversible  error  in  the  points  ar- 
gued.   The  judgment  is  therefore  affirmed. 

Affirmed. 


Halda  E.  Connor,  Administratrix,  Appellee,  y.  Ameri- 
can Spirits  Mfg.  €o.,  Appellant. 

Oen.  No.  5,683. 

1.  ICastsb  and  besvant — when  instruction  erroneous  as  ignoring 
assumed  risk.  An  instruction,  to  the  effect  that  if  the  jury  find  that 
the  death  of  the  deceased  was  caused  by  the  negligence  of  the  defend- 
ant as  charged  in  the  declaration  while  the  deceased  was  in  the 
exercise  of  ordinary  care,  they  should  find  the  defendant  guilty  is 
erroneous  as  ignoring  the  question  of  assumed  risk,  where  there 
is  conflicting  evidence  as  to  whether  the  deceased  had  spoken  to 
the  defendant  about  the  dangerous  condition  of  the  premises  in  that 
furnace  gas  which  was  the  alleged  cause  of  his  death  could  not 
escape  from  an  ash  pit,  and  continued  to  work  in  reliance  on  a 
promise  to  remedy  the  same. 

2.  iNSTBUcnoN — directing  verdict.  Where  an  erroneous  instruc- 
tion directs  a  verdict  it  cannot  be  cured  by  other  instructions  stat- 
ing a  different  rule. 

S.  llASTBB  AND  SERVANT — duty  to  kccp  premises  safe.  An  instruc- 
tion which  by  reference  to  the  declaration  imposes  upon  the  de- 
fendant an  absolute  duty  toward  his  employer  to  keep  a  furnace 
room  in  a  safe  condition  is  erroneous. 

4.    Masteb  and  bkbvant — appeal  and  error.    Errors  in  the  giving 

■ 

of  instructions  cannot  be  overlooked  where  there  is  a  verdict  for 
plaintiff  and  there  is  no  direct  evidence  that  the  alleged  wrong- 
ful act  was  the  cause  of  the  death  of  the  plaintiff's  intestate,  and 
the  direct  proof  tends  to  show  that  the  death  of  the  deceased 
was  caused  by  his  own  negligence. 
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Action  in  case  for  death  by  wrongful  act.  Appeal  from  the  Cir- 
cuit Court  of  Peoria  county;  the  Hon.  Leslie  D.  Putebbaugh,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Reversed 
and  remanded.    Opinion  filed  October  15,  1912. 

Page,  Wead,  Hunteb  &  Soullt,  for  appellant; 
Mayeb,  Mbyeb,  Austrian  &  Platt,  of  counsel. 

EoBBBT  H.  Lovbtt  and  Joseph  A.  Weil,  for  ap- 
pellee. 

Mb.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

James  Connor  was  an  ash  handler  in  the  employ 
of  appellant  and  had  been  for  a  number  of  years.  On 
the  night  of  May  11-12,  1909,  he  was  at  work  for  ap- 
pellant and  was  sick  and  vomited  and  went  home  in 
the  morning  and  his  throat  and  mouth  appeared  to  be 
burnt  and  he  had  medical  attendants,  who  diagnosed 
his  complaint  as  capillary  bronchitis,  and  he  died  on 
May  21, 1909,  which  death  the  physicians  testified  was, 
or  might  be,  due  to  the  inhalation  of  gases  or  vapors. 
He  left  surviving  him  adult  married  children,  not  de- 
pendent upon  him,  and  his  widow,  not  the  mother  of 
his  children.  She  took  out  letters  of  administration 
and  brought  this  suit  against  appellant  for  the  benefit 
of  the  widow  and  next  of  kin,  and,  upon  a  jury  trial, 
had  a  verdict,  which  was  reduced  in  amount,  and  had 
a  judgment  from  which  defendant  below  appeals. 

In  a  certain  boiler  room  of  appellant  were  three  fur- 
naces in  a  row,  numbers  11,  12  and  13,  No.  11  the  fur- 
thefet  south  and  No.  12  the  furthest  north,  and  the 
latter  was  two  feet  and  ten  inches  from  the  north  wall 
of  the  building.  There  was  a  lofty  roof  above  and 
ventilating  places  therein  above  each  furnace.  For 
many  years  the  fire  box  on  each  furnace  was  cleaned 
out  from  time  to  time  by  Connor  and  others  by  open- 
ing the  lower  door  and  pulling  the  ashes  and  cinders 
out  in  front.    Gases  and  fumes  would  immediately  rise 


Second  District — Octobbb,  1912.  161 


Connor  t.  American  Spirits  Mfg.  Co.,  175  111.  App.  150.   n 

and,  on  that  account,  one  man  conld  not  do  this  work 
alone,  but,  while  one  was  raking  ont  the  ashes  and 
cinders,  another  man  stood  by,  pouring  water  upon 
the  hot  material  as  fast  as  it  was  drawn  out.  This 
water  killed  the  gases  or  prevented  their  injuring 
the  men  who  was  drawing  them  out.  Some  months 
before  the  death  of  Connor  an  entirely  new  systOTi  was 
adopted.  A  pit,  beginning  outside  the  building  some 
six  or  eight  feet  south  of  its  south  wall,  was  run  di- 
rectly across  underneath  each  of  these  furnaces  to 
the  north  wall  of  the  building.  A  different  method  of 
feeding  the  furnaces  was  installed  and  the  ashes  and 
cinders  were  taken  out  directly  underneath  each  fur- 
nace, by  means  of  what  was  called  a  stoker.  A  certain 
fastening  was  struck  and  a  trap  door  dropped  and 
the  ashes  and  cinders  either  fell  out  or  were  raked  out. 
The  instant  the  workman  had  struck  the  fastening  of 
the  trap  door  it  was  his  practice  to  step  back  quickly- 
out  of  the  way  of  the  falling  ashes  and  cinders,  and 
they  were  then  wet  down  with  water,  appliances  for 
which  were  at  hand  at  all  times.  The  space  above  this 
pit  was  open,  except  where  covered  by  the  furnaces 
(which  were  several  feet  apart),  from  the  south  wall 
of  the  building  to  furnace  No.  13,  but  the  space  from 
No.  13  to  the  north  wall  was  covered  and  there  was  no 
opening  there  through  the  wall  at  the  north  end  of  the 
pit.  It  seems  to  have  been  intended  that  there  should 
be  a  track  in  the  pit  on  which  a  car  should  run  to  re- 
ceive the  ashes  and  crust,  and  that  there  should  be  an 
elevator  to  raise  the  ashes  out  of  the  pit,  but  these  had 
not  yet  been  put  in.  There  was  an  opening  and  lad- 
der way  leading  down  into  the  pit  on  each  side  of  each 
furnace,  except  that  there  was  none  on  the  north  side 
of  No.  13.  There  was  a  platform  four  feet  from  the 
floor  of  the  pit,  and  the  ash  handlers  worked  in  pairs. 
One  shoveled  from  the  bottom  of  the  pit  onto  the  plat- 
form, and  the  other  from  the  platform  to  the  floor  of 
the  furnace  room.  When  one  knocked  out  the  fasten- 
ings of  the  trap  door  in  the  bottom  of  the  furnace, 
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it. was  the  duty  of  the  other  to  stand  on. the  platform 
or  on  the  floor  of  the  furnace  room  with  hose  ready 
and  to  pour  water  upon  the  fresh  ashes  and  dnders. 
There  was  hose  both  at  the  top  and  at  the  bottom  of  the 
pit,  and  both  were  ready  for  instant  use  when  needed, 
and  the  men  who  knocked  out  the  fastening  could  at 
once  turn  on  water ;  and  there  was  proof  that  deceased 
had  been  told  to  use  the  water  more  freely,  and  that 
he  would  some  day  be  injured  by  the  gases  if  he  did 
not ;  and  there  was  proof  that  it  was  entirely  easy  to 
use  the  water  freely  and  successfully.  His  associate 
on  the  night  of  May  11-12  was  one  Smith,  who  could 
not  be  found  and  whose  testimony  was  not  obtained. 
No  witness  knew  that  deceased  was  injured  in  the  pit 
that  night  by  inhaling  gas.  When  the  trap  door  was 
dropped  and  any  crust  there  may  have  been  in  the 
bottom  of  the  furnace  was  broken,  there  was  a  direct 
and  strong  draft  from  the  pit  up  through  the  furnace. 
There  was  testimony  that  Connor  complained  that  this 
did  not  give  sufficient  opportunity  for  the  gas  to  es- 
cape which  came  down  under  No.  13  and  that  there  was 
danger  of  being  injured  by  the  gas  under  that  furnace 
and  that  he  received  two  or  three  assurances  from  his 
superior  that  it  should  be  attended  to  and  an  opening 
made  in  the  north  wall  as  soon  as  the  master  mechanic 
could  get  around  to  it,  but  that  he  was  very  busy  then 
with  certain  other  work.  On  the  night  in  question,  or 
near  morning,  Connor  was  found  outside  in  the  cool 
air,  and  was  sick  and  vomiting,  and  complained  that 
he  believed  he  had  inhaled  too  much  gas.  It  is  the 
claim  of  appellee  that  he  had  inhaled  gas,  which  caused 
his  illness  and  death.  No  witness  testified  to  that  fact 
and,  if  it  is  established  at  all,  it  is  only  as  an  inference 
from  circumstances.  While  the  declaration  did  not 
state  under  which  furnace  he  received  the  gas,  nor  at 
which  furnace  the  ventilation  was  defective,  yet  each 
count  charged  that  deceased  knew  of  the  dangerous 
condition  and  complained  to  his  superior  and  received 
a  promise  to  repair  from  his  superior;  and  there  was 


Second  Distbict — ^October,  1912.  163 

Ck>nnor  y.  American  Spirits  Vfg.  Co.,  175  111.  App.  159. 

no  proof  of  any  snch  complaint  and  promise  except 
as  to  No.  13.  It  would  seem  to  be  clear  that  nnder 
the  case  made  by  the  pleadings  and  proofs,  deceased 
assumed  the  risk  of  any  gases  from  furnaces  Nos.  11 
and  12.  His  superior  denied  that  he  *  received  any 
complaint  coming  from  deceased  as  to  the  ventilation 
under  No.  13  and  denied  that  he  gave  any  promise  to 
remedy  the  condition  then  existing.  If  deceased  knew 
the  danger  and  did  not  complain  to  his  superior  and 
received  no  promise  to  improve  the  condition,  then  ap- 
parently deceased  also  assumed  the  risk  of  working 
under  No.  13.  There  was  no  proof  that  he  inhaled 
gas  under  No.  13  that  night,  except  as  the  condition  of 
his  throat  and  bronchial  tubes  tended  to  show  that  he 
inhaled  gas,  and  except  the  inference  that,  if  he  did  in- 
hale gas,  it  would  most  likely  be  under  the  furnace 
which  had  the  poorest  ventilation. 

Under  these  circumstances,  we  conclude  that  the  giv- 
ing of  the  first  instruction,  requested  by  appellee,  was 
reversible  error.  It  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  death  of  Connor  was  caused 
by  the  negligence  of  appellant,  as  charged  in  the  decla- 
ration or  some  count  thereof,  while  Connor  was  in  the 
exercise  of  ordinary  care  and  without  fault  or  negli- 
gence on  his  part,  and  that  he  left  next  of  kin  surviv- 
ing him,  the  jury  should  find  appellant  guilty.  This 
instruction  ignored  the  question  whether  Connor  as- 
sumed the  risk  of  working  there,  and  it  directed  a  ver- 
dict. This  was  erroneous.  Illinois  Cent.  E.  Co.  v. 
Smith,  208  111.  608;  Illinois  Terra  Cotta  Lumber  Co. 
V.  Hanley,  214  111.  243.  As  this  instruction  directed 
a  verdict,  it  could  not  be  cured  by  other  instructions 
stating  a  different  rule.  Cantwell  v.  Harding,  249  111. 
354,  and  cases  there  cited.  It  could  only  be  sup- 
ported if  the  uncontradicted  facts  showed  that  he  was 
acting  in  reliance  upon  a  promise  by  his  superior  and 
did  not  assume  the  risk.  Here  the  complaint  and 
promise  were  denied.  The  instruction  is  also  incorrect 
in  another  respect.     Each  count  of  the  declaration 
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charged  that  the  duty  of  appellant  was  absolute  to 
maintain  said  pit  in  a  safe  condition  and  that  that 
duty  was  violated,  whereas  the  duty  of  appellant  was 
to  exercise  reasonable  care  to  keep  said  pit  in  a  reason- 
ably safe  condition,  and  to  exercise  reasonable  care  to 
furnish  deceased  a  reasonably  safe  place  in  which 
to  work.  This  instruction,  therefore,  by  its  reference  to 
the  declaration,  imposed  upon  appellant  a  greater 
duty  than  the  law  would  impose  and,  under  that  in- 
struction, and  the  evidence,  the  jury  might  readily 
find  against  appellant  because  it  did  not  maintain  the 
pit  in  an  absolutely  safe  condition.  It  ought  also  to 
be  stated  that  there  is  proof  that  deceased,  who  was 
sixty  years  old,  had  been  in  poor  health  for  some  time, 
and  was  sick  and  vomiting  before  he  reached  his  place 
of  work  on  the  evening  of  May  11 ;  proof  that,  during 
that  night,  he  was  lying  out  of  doors  on  the  bank  of 
the  Illinois  Eiver  in  a  cold  north  wind ;  and  proof  tend- 
ing to  show  that  he  died  of  pneumonia,  and  that  that 
may  have  been  produced  by  his  undue  exposure  that 
night  when  overheated.  In  view  of  this  testimony  and 
of  the  absence  of  any  direct  proof  that  he  inhaled  any 
gas  under  No.  13  that  night,  we  feel  that  the  error  in 
giving  said  instruction  cannot  be  overlooked,  but  that 
justice  will  best  be  served  by  another  trial. 

The  judgment  is  therefore  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 


n> 
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John  P.  MeWilliams,  Appellant,  y.  Frank  E.  Layell, 

Appellee. 

Oen.  No.  5,687. 

1.  CosTft— -ejtTeo^  of  tender.  Where  defendant  tenders  costs  and  a 
certain  amount  as  damages  which  is  refused  and  the  Jury  finds  such 
tender  sufficient,  subsequent  court  costs  will  be  assessed  against 
the  defendant. 

2.  Seivofv — in  action  before  justice.  In  an  action  before  a  Jus- 
tice to  recover  the  price  of  grain  sold  and  delivered,  an  unliquidated 
claim  for  hauling  building  materials  may  be  set  off  under  R.  S.  oh. 
79,  Sec.  63. 

3.  Laivdu>bd  and  TK2fAirr — construction  of  lease.  The  construo- 
tlon  of  clauses  in  a  lease  is  for  the  court. 

4.  Landlobd  and  tenant — construction  of  lease.  Clauses  in  a 
lease,  made  six  months  before  the  beginning  of  the  term,  to  the 
effect  that  the  lessee  was  to  haul  all  material  needed  for  repairs, 
Improrements,  or  new  fences,  to  build  all  fences  and  keep  the 
same  in  repairs  and  to  haul  all  building  material,  free  of  charge 
for  the  lessor^  will  be  construed  as  not  requiring  the  lessee  to  haul 
material  for  new  buildings  to  be  erected  after  the  beginning  of 
the  term. 

5.  Alteration  o9  instbumbntb — for  fury  to  determine  tohen  made. 
Where  the  evidence  is  conflicting  as  to  whether  an  interlineation 
in  a  lease  was  made  before  or  after  it  was  signed  by  the  lessee,  the 
question  is  for  the  Jury. 

6.  Set-off — matter  arising  after  suit.  An  indebtedness  arising 
subsequent  to  the  bringing  of  a  suit  cannot  be  offered  to  reduce  a 
set-off  claim. 

AcUon  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Livingston  county;  the  Hon.  Oeoboe  W.  Patton, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1912.  Af- 
firmed.   Opinion  filed  October  15,  1912. 

Clyde  H.  Thompson  and  McIldxjff  &  Thompson, 
for  appellant. 

White  &  Tubsbubg,  for  appellee. 

Mb.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 
On  August  4,  1910,  appellant  leased  certain  real 
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estate  to  appellee  by  a  written  instrument.  The  term 
of  the  lease  was  from  February  1,  1911,  to  February 
1,  1912.  During  the  term  of  said  lease  appellant  sued 
appellee  to  recover  the  value  of  certain  hay  and  oats 
which  the  former  claimed  he  had  sold  to  the  latter. 
Appellee  disputed  the  liability  in  part  and,  by  way  of 
set-off,  made  certain  claims  against  appellant.  The 
cause  was  removed  to  the  Circuit  Court  by  appellee 
and  before  it  came  on  for  trial  there  appellee  tendered 
appellant  all  costs  to  that  date  and  $33.75.  On  a  jury 
trial  in  the  Circuit  Court  the  jury  found  the  issues 
for  appellee  and  found  the  tender  sufficient  and  as- 
sessed appellant's  damages  at  $33.75,  the  amount  ten- 
dered, and,  after  a  motion  for  a  new  trial  was  denied, 
the  court  granted  leave  to  appellant  to  take  the  amount 
of  the  tender,  then  in  the  clerk's  hands,  and  entered 
judgment  for  appellee  for  costs,  and  plaintiff  below 
appeals  from  that  judgment.  The  judgment  was  some- 
what informal  but  was  correct  in  substance,  if  the  ver- 
dict was  correct.  County  of  Jo  Daviess  v.  Staples, 
108  HI.  App.  539. 

Appellee  and  another  purchaser  each  received  oats 
from  the  threshing  machine.  Appellant  claimed  that 
appellee  received  381  bushels.  Appellee  claimed  that 
he  only  received  a  little  over  248  bushels.  The  proof 
was  conflicting  on  this  subject,  and  the  evidence  does 
not  warrant  us  in  disturbing  the  conclusion  of  the 
jury,  approved  by  the  trial  judge.  There  seems  to  be 
no  dispute  as  to  the  amount  of  hay  appellee  bought  of 
appellant. 

Appellee's  principal  item  of  set-off  was  for  hauling 
a  large  amount  of  material  for  appellant  for  new  build- 
ings which  appellant  erected  on  the  premises  during 
the  term  of  the  lease.    Appellant  makes  two  answers. 

He  claims  that  these  are  unliquidated  damages, 
which  cannot  be  set  off  in  this  action,  relying  upon 
Higbie  v.  Rust,  112  HI.  App.  218;  211  111.  333,  and  other 
cases.  Those  were  not  suits  brought  before  a  justice. 
In  suits  brought  before  a  justice  the  statute  requires 
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each  party  to  bring  forward  all  his  demands  against 
the  other,  etc.  E.  S.  ch.  79,  sec.  53.  Heenan  Mercantile 
Co.  V.  Welter,  144  HI.  App.  279,  is  conclusive  that,  in 
onr  view,  this  set-off  was  properly  brought  forward 
in  this  suit  begun  before  a  justice.  Appellant  further 
contends  that  appellee  was  bound  to  haul  this  material 
for  him  without  charge,  under  the  13th  and  14th 
clauses  of  the  lease.  The  13th  clause  bound  appellee 
to  haul  to  the  farm  all  material  needed  for  repairs, 
improvements,  or  new  fences,  and  the  l4th  clause 
bound  him  to  build  all  fences  and  keep  the  same  in 
repair  and  haul  all  building  material  free  of  charge 
to  appellant.  It  will  be  observed  that  the  lease  was 
dated  nearly  six  months  before  the  beginning  of  the 
term.  About  the  beginning  of  the  term  appellant 
began  the  building  of  a  new  house,  apparently  on  the 
farm  appellee  had  rented,  but  not  on  or  near  the  house 
which  was  on  the  farm  when  the  lease  was  made.  It 
was  for  the  court  to  determine  the  meaning  of  these 
clauses  in  the  lease.  We  are  disposed  to  hold  that  the 
provisions  in  question  did  not  contemplate  that  appel- 
lee was  to  haul  material  for  new  buildings  to  be  there- 
after erected  by  appellant.  Appellee  obtained  several 
bushels  of  grass  seed  from  a  second  crop  of  grass,  and 
to  reduce  the  set-off  appellant  sought  to  charge  him 
therewith  under  the  3rd  clause  of  the  lease,  which  gave 
appellee  the  hay  for  the  first  crop  only.  Only  one  copy 
of  the  lease  was  prepared  and  it  was  sent  by  appel- 
lant to  appellee  and  by  him  signed  and  returned. 
The  words  **for  the  first  crop  only"  had  been  inter- 
lined in  the  lease,  when  produced  from  the  custody  of 
appellant,  and  appellee  contended  that  this  interlinea- 
tion was  written  after  he  signed  the  lease  and  with- 
out his  knowledge.  The  evidence  was  conflicting  on 
that  subject  and  this  presented  a  question  to  be  deter- 
mined by  the  jury.  Moreover,  this  seed  was  not  ob- 
tained by  appellee  till  after  the  commencement  of  this 
suit. 
The  judgment  is  a£Srmed. 

Affirmed. 
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Carrie  Somers,  Defendant  in  Error,  t.  John  G*  Pet- 
teys.  Administrator,  Plaintiflf  in  Error, 

Gen.  No.  5,553. 

1.  ADMZinBTBATioN  OF  ESTATES — claims.  A  verdict  of  $1,000  fbr 
serTices  rendered  In  taking  care  of  intestate  for  a  period  of  about 
six  years  is  warranted  by  the  evidence  which  shows  that  deceased 
was  afDlcted  with  bowel  and  kidney  trouble  which  resulted  in  fre- 
quent involuntary  passages,  that  he  had  an  injured  leg  which  re- 
quired daily  dressing  and  that  he  had  promised  and  told  others 
that  he  would  will  claimant  his  property  valued  at  about  $1,000, 
as  oompensation  for  taking  care  of  him. 

2.  DiBEGTiKG  vcBDiCT — wHcn  moHon  waived.  A  motion  to  direct 
a  verdict  is  waived  by  the  subsequent  introduction  of  evidence. 

8.  DiBECTiNG  VERDICT — When  improper.  It  is  not  error  to  refuse 
to  direct  a  verdict  for  defendant  where  a  certain  amount  is  admitted 
to  be  due. 

4.  Instructions — reference  to  statute  of  limitationt.  A  party 
cannot  complain  of  an  instruction  given  in  behalf  of  his  adversary, 
because  it  ignores  the  statute  of  limitations,  where  instructions 
offered  by  him,  also  make  no  reference  thereto. 

5.  Instructions — when  no  complaint  can  he  made  of,  A  party 
cannot  complain  of  an  instruction  given  for  his  adversary  which  is 
like  one  given  at  his  own  request. 

6.  Statute  of  limitations — cannot  he  raised  for  first  time  in 
appellate  court.  A  question  as  to  the  statute  of  limitations  cannot 
be  raised  for  the  first  time  in  the  appellate  court 

Error  to  the  Circuit  Court  of  Grundy  county;  the  Hon.  Samukl 
C.  Stough,  judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1912.    Affirmed.    Opinion  filed  June  27,  1912. 

J.  W.  Eausoh,  for  plaintiff  in  error. 

Smith,  Smith  &  Smith,  for  defendant  in  error; 
CoBNEuus  Eeardon,  of  counsel. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  review  a  judgment, of  the 
Circuit  Court  of  Grundy  county  in  favor  of  Carrie 
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Somers  against  the  estate  of  August  Herburger,  de- 
ceased. 

August  Herburger  died  October  1,  1908.  On  No- 
vember 2,  following,  Mrs.  Somers  filed  a  claim  against 
his  estate  in  the  County  Court  of  said  county  to  re- 
cover for  services  rendered  during  his  lifetime.  On  a 
trial  she  amended  the  claim  by  adding  an  item  for 
nursing  the  deceased  from  October  1, 1903,  to  the  date 
of  his  death  at  $10  per  week,  and  obtained  a  judgment 
for  $50,  from  which  she  prosecuted  an  appeal  to  the 
Circuit  Court  of  said  county.  Pn  a  trial  there,  at  the 
close  of  claimant 's  evidence,  the  court  refused  a  motion 
to  direct  a  verdict  for  the  estate.  At  the  conclusion  of 
all  the  evidence  the  jury  returned  a  verdict  for  $1,000.00 
for  claimant,  upon  which  judgment  was  entered. 

The  proof  shows  that  the  deceased,  a  single  man, 
about  60  years  of  age,  owned  a  house  and  two  lots  in 
Morris ;  that  he  rented  the  property  to  claimant  or  her 
husband  at  a  certain  monthly  rental  and  boarded  with 
them  at  a  stipulated  price  per  week;  that  in  the  fore 
part  of  1902  he  received  injuries  to  his  leg,  and  on 
July  9,  1902,  was  removed  to  a  hospital  where  he  re- 
mained until  November  9,  1902;  that  while  there  he 
was  treated  for  the  injuries  to  his  leg,  for  an  abcess  on 
the  elbow  and  for  rheumatism ;  that  after  he  returned 
to  the  home  of  claimant  he  was  confined  to  his  bed  for 
a  time,  walked  on  crutches  for  several  weeks,  and 
thereafter  always  limped  and  used  a  cane ;  that  he  had 
bowel  and  kidney  trouble  which  were  aggravated  by 
his  excessive  use  of  intoxicating  liquors,  and  that  he 
was  subject  to  frequent  involuntary  passages  from  the 
bowels  and  kidneys;  that  the  condition  of  his  leg  re- 
quired bandaging  and  daily  dressing  and  that  he  re- 
quired the  care  of  a  nurse  at  times;  that  to  care  for 
him,  his  bed  and  clothing  were  very  offensive  and  un- 
pleasant; that  claimant  alone  bandaged  and  dressed 
his  leg,  cared  for  him,  his  bed  and  clothing,  from  the 
time  of  his  return  from  the  hospital  until  the  day  of 
his  death;  that  the  services  of  a  practical  nurse  were 
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reasonably  worth  $10  per  week  and  that  the  property 
was  worth  $1,000  to  $1,500;  that  the  rent  and  board 
were  settled  up  to  a  week  before  his  death.  For  claim- 
ant John  Schroeder  testified  that  about  four  weeks 
before  his  death,  deceased  told  him  that  he  would  not 
have  money  enough  to  pay  claimant  for  her  services, 
but  that  he  would  give  her  the  house  and  lot.  J.  D. 
Owens  testified  that  the  deceased  said  that  claimant 
was  taking  good  care  of  him,  and  *  *  She  will  get  it  all. '  * 
William  Guyerstanger  testified  that  the  deceased  told 
him  **I  will  never  forget  what  Mrs.  Somers  has  done 
for  me.  I  will  give  her  my  property.  ^ '  Wm.  Magum 
testified  that  deceased  said  that  Carrie  Somers  was 
taking  care  of  him ;  that  he  was  going  to  pay  her  for 
it ;  that  he  was  going  to  leave  the  place  to  Mrs.  Somers 
for  taking  care  of  him.  Fred  Eath  testified  that  de- 
ceased told  him  he  was  going  to  will  the  property  to 
claimant  when  he  died;  that  deceased  said  concerning 
Mrs.  Somers '  care  of  him  *  *  If  she  takes  care  of  me  as 
long  as  I  live  I  will  will  her  the  property.*'  John  J. 
Eice  testified  that  in  a  conversation  with  deceased  a 
short  time  before  his  death,  in  which  claimant  and 
others  were  present,  that  deceased  said  that  he  would 
give  her  the  property.  The  proof  shows  that  the  rea- 
sonable value  of  her  services  exceeded  the  value  of  the 
property,  and  we  think,  from  all  the  evidence  that  it 
was  understood  between  the  parties  that  the  deceased 
was  to  give  her  the  property  in  payment  for  her  serv- 
ices. He  died  suddenly  in  the  night  and  it  is  a  fair 
inference  from  the  evidence  that  he  would  have  willed 
her  the  property  had  he  known  that  he  was  about  to 
die  so  soon.  It  is  conceded  that  the  estate  was  indebted 
to  her  in  the  sum  of  $50  for  board  and  funeral  ex- 
penses. We  think  this  admission  and  the  fair  infer- 
ence to  be  drawn  from  all  the  evidence  warranted  the 
jury  in  finding  the  estate  indebted  to  her  in  the  amount 
of  their  verdict. 

It  is  contended  that,  when  deceased  paid  Mrs.  Som- 
ers $4  or  $5  then  due  her  for  his  board,  over  and  above 


Second  Distbiot — June,  1912.  171 

Somers  v.  Petteys,  175  IlL  App.  168. 

what  she  then  owed  him  for  rent  of  the  house,  this 
was  a  settlement  of  all  he  then  owed  her,  and  that  all 
she  can  now  recover  is  for  his  board  for  the  few  more 
days  in  which  he  lived  and  for  the  holding  of  the  fun- 
eral at  her  house.  It  is  evident  from  all  the  testimony 
that  neither  party  considered  that  payment  for  board 
was  intended  to  compensate  her  for  her  services  as 
his  nurse. 

There  was  no  error  in  the  refusal  of  the  motion  to 
direct  a  verdict,  as  the  subsequent  introduction  of  evi- 
dence by  the  estate  was  a  waiver  of  the  motion.  A^ain, 
the  admission  that  the  estate  owed  claimant  $50  for 
board  and  funeral  expenses  compelled  its  refusal. 

A  careful  reading  of  the  record  discloses  that  no 
harmful  error  was  committed  by  the  trial  court  in  rul- 
ing on  the  admission  and  exclusion  of  evidence. 

Herburger  died  about  five  years  and  eleven  months 
after  he  returned  from  the  hospital.  For  that  reason 
it  is  contended  that  the  court  erred  in  giving  instruc- 
tions for  the  claimant  that  ignored  the  statute  of  limi- 
tations, on  the  ground  that  the  statute  was  a  defense 
to  a  part  of  the  claim.  Instructions  given  for  the  es- 
tate also  omitted  all  reference  to  the  statute  of  limita- 
tions. A  party  cannot  complain  of  an  instruction 
given  on  behalf  of  his  adversary  like  one  given  at  his 
own  request.  Springer  v.  City  of  Chicago,  135  111. 
552;  Consolidated  Coal  Co.  v.  Haenni,  146  HI.  614; 
Punk  V.  Babbitt,  156  111.  408 ;  McKinnie  v.  Lane,  230 
111.  ,544.  But  more  than  that,  it  is  plain  from  the  evi- 
dence that  deceased  had  promised  claimant  less  than 
five  years  before  his  death  that  she  should  have  the 
property,  in  payment  for  her  care  of  him.  Under  this 
state  of  the  proof,  the  statute  would  not  be  a  defense 
to  her  claim.  Moreover,  as  the  statute  was  not  raised 
in  the  court  below  by  specific  objection  or  motion  to 
strike  the  evidence  from  the  record,  or  in  the  instruc- 
tions, that  question  cannot  be  raised  for  the  first  time 
in  this  court.  Again,  at  the  request  of  counsel  for  the 
estate,  the  court  instructed  the  jury  that  the  only 
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question  submitted  to  them  was :  First,  did  the  claim- 
ant render  services  for  the  deceased,  and  second,  is  the 
estate  indebted  to  the  claimant  for  any  portion  of  said 
services,  and  if  so  indebted,  in  what  amount  t  This 
alone  is  a  sufficient  answer  to  the  criticism  of  the  rul- 
ing of  the  trial  court  on  instructions. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


August  Beimenselineldery  Plaintiff  in  Error,  y.  WO- 
liam  Neusis,  Defendant  in  Error. 

Gen.  No.  5,622. 

1.  Assault  and  battebt — geMtwres  no  justifioatUm  fw.  Malig- 
nant and  taunting  gestures  are  not  a  Justification  for  assault  or 
battery. 

2.  Assault — abusive  toorda  do  not  justify.  Abusive  words  do 
not  Justify  an  assault. 

3.  Assault  and  batteby — when  defendant  justified  in  striking 
first  blow,  Wliere  plaintiff's  language  and  demonstrations  would 
have  lead  a  reasonably  prudent  person,  situated  as  defendant  was* 
to  believe  that  plaintiff  was  about  to  strike  him»  defendant  was 
Justified  in  striking  the  first  blow. 

4.  Assault  and  battebt — burden  to  shoto  assault  in  self-defense. 
In  an  action  for  assault  and  battery,  on  an  issue  taken  on  replicar 
tion  de  injuria  to  a  plea  of  son  assault  demesne,  the  burden  to  upon 
defendant  to  prove  that  the  assault  was  made  in  necessary  self- 
defense,  and  that  he  used  no  more  force  than  necessary. 

5.  Assault  and  battebt — when  plea  son  assault  demesne  not 
established.  In  an  action  for  assault  and  battery,  where  the  un- 
disputed evidence  shows  that  defendant  deliberately  turned  around 
after  the  first  encounter  and  assaulted  and  beat  plaintiff,  the  plea 
of  son  assault  demesne  is  not  established  and  defendant  Is  liable. 

6.  Assault  and  batteby — appeal  and  error.  On  reversal  and 
remand  of  a  finding  for  defendant  in  an  action  for  assault  and 
battery,  the  question  as  whether  the  damages  should  be  nominal 
or  compensatory  will  not  be  passed  upon,  though  the  evidence  shows 
that  plaintiff  was  injured. 
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7.  Absaxtlt  and  battkby — evidence  <u  to  general  reputation  of 
parties.  Where  the  characters  of  the  parties  to  an  action  for  as- 
sault and  hattery  are  not  inTolved,  eTidence  as  to  their  general  repu- 
tation as  peaceable  citizens  is  not  admissible. 

8.  Assault  and  batfebt — instructions.  An  instruction  that  if 
defendant  assaulted  plaintiff  in  the  reasonable,  necessary  defense 
of  his  own  person,  after  having  been  first  assaulted  by  plaintiff, 
and  that  he  used  no  more  force  than  necessary,  etc.,  the  Jury  should 
find  for  defendant,  is  improperly  submitted,  where  there  is  no 
evidence,  that  defendant  was  first  assaulted,  that  defendant  struck 
the  plaintiff  in  self-defense  or  that  he  used  no  more  force  than  neceB> 
sary  for  such  defense. 

Action  in  trespass  for  assault  and  battery.  Error  to  the  Circuit 
Court  of  Kendall  county;  the  Hon.  Mazzini  Slusbeb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1912.  Reversed  and 
remanded.    Opinion  filed  June  27,  1912. 

Benjamin  F.  Hebbinqton,  for  plaintiff  in  error. 
John  Fttzgebald,  for  defendant  in  error. 

Mb.  Justice  "Williq  delivered  the  opinion  of  the 
court. 

On  April  8,  1908,  parties  were  engaged  in  a  game 
of  cards  in  Markel's  blacksmith  shop  in  Yorkville. 
Plaintiff  was  looking  on,  when  defendant  came  in  to 
settle  his  account  with  Markel.  Markel  requested 
plaintiff  to  take  his  hand  in  the  game  while  he  went 
back  to  his  oflSce  to  consult  his  books,  but  plaintiff  de- 
clined and  requested  defendant  to  take  the  hand.  He 
refused  and  a  quarrel  arose  between  them  over  some 
old  business  matters,  in  which  each  used  language  de* 
rogatory  of  the  other.  Defendant  struck  plaintiff  a 
blow  in  the  face  and  he  struck  back  and  they  were 
separated.  Defendant  started  to  walk  out  of  the  shop 
and  then  returned,  took  off  hi  3  coat  and  struck  plain- 
tiff about  the  face  and  head  several  times  and  he  retal- 
iated, and  they  were  again  separated.  Plaintiff  lodged 
a  complaint  with  a  justice  of  the  peace  of  Kendall 
county  and  defendant  was  arrested,  pleaded  guilty  and 
paid  a  fine.    Later  plaintiff  brought  this  suit  in  tres- 
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pass  against  the  defendant  in  the  Circuit  Court  of  said 
county  to  recover  damages  for  injuries  received  in  the 
two  assaults  and  batteries.  The  declaration  contained 
five  counts.  One  charged  that  the  assaults  were 
prompted  by  malice.  Each  count  described  the  inju- 
ries received  by  plaintiff  and  alleged  that  he  was 
obliged  to  spend  large  sums  of  money  in  being  cured. 
Defendant  pleaded  not  guilty  and  son  assault  demesne. 
Plaintiff  replied  de  injuria.  Similiters  were  added  to 
the  plea  of  not  guilty  and  the  replication.  A  trial  re- 
sulted in  a  verdict  for  the  defendant.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were  denied,  and 
judgment  entered  on  the  verdict  and  against  plaintiff 
for  costs.  A  bill  of  exceptions  was  taken  and  this  writ 
of  error  was  sued  out  to  review  the  judgment. 

There  is  some  testimony  tending  to  show  that  be- 
fore the  second  encounter  defendant  took  some  object 
from  his  pocket  with  which  he  struck  the  plaintiff,  al- 
though defendant  denied  this.  After  the  second  en- 
counter plaintiff  picked  up  some  object,  first  two  horse 
shoes  and  afterwards  a  chisel,  but  was  compelled  to 
put  them  down.  According  to  the  testimony  of  the 
defendant  and  some  of  his  witnesses  plaintiff  shook 
his  fist  in  defendant's  face  before  he  was  struck  the 
first  time.  However,  one  of  defendant's  witnesses  tes- 
tified that  plaintiff  always  gesticulated  that  way  with 
his  hands  when  talking.  If  plaintiff's  gestures  werq 
malignant  and  taunting,  defendant  was  not  justified  in 
striking  the  first  blow,  as  such  gestures  are  never  a 
justification  even  for  a  common  assault.  Clark's  Crim- 
inal Law,  215,  and  authorities  cited  in  note  175.  Nor 
do  mere  abusive  words  justify  an  assault.  Sorgenfrei 
V.  Schroeder,  75  111,  397 ;  Gisler  v.  Witzel,  82  111.  322 ; 
Price  V.  People,  131  HI.  223 ;  Scott  v.  Fleming,  16  111. 
App.  539.  If  the  evidence  had  shown  that  plaintiff's 
language  and  demonstrations  would  have  led  a  reason- 
ably prudent  person  situated  as  defendant  was  to  be- 
lieve that  plaintiff  was  about  to  strike  him,  the  law 
would  have  justified  defendant  in  striking  the  first 
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blow,  but  none  of  the  witnesses  stated  that  there  was 
any  appearance  that  plaintiff  was  about  to  strike  the 
defendant  first,  and  defendant  does  not  claim  that  he 
thought  he  was  about  to  be  struck.  The  tenor  of  his 
testimony  and  his  conduct  show  that  he  did  not  antici- 
pate that  plaintiff  would  strike  him  and  the  evidence 
is  undisputed  that  after  they  were  separated  in  the 
first  encounter  He  started  to  go  away,  and  then  delib- 
erately turned  around  and  assaulted  and  beat  the  plain- 
tiff the  second  time.  On  an  issue  taken  upon  a  replica- 
tion de  injuria  to  a  plea  of  son  assault  demesne,  the 
burden  is  upon  the  defendant  to  prove  that  the  assault 
was  made  in  necessary  self-defense,  and  that,  in  mak- 
ing the  assault,  he  used  no  more  force  than  was  neces- 
sary to  protect  himself.  Gisler  v.  Witzel,  supra.  The 
evidence  utterly  failed  to  establish  the  plea  of  son  as- 
sault demesne,  and  therefore  the  defendant  is  liable. 
While  the  evidence  shows  that  plaintiff  ^as  injured,  it 
is  not  for  us  to  say  at  this  time  whether  his  damages 
are  nominal  or  compensatory. 

Defendant  was  permitted  to  prove,  by  a  number 
of  witnesses,  his  general  reputation  as  a  peaceable 
citizen.  We  do  not  understand  the  character  of  the 
parties,  whether  men  of  violence  or  law-abiding  citi- 
zens, was  involved.  As  a  general  rule,  the  character 
of  a  plaintiff  in  such  cases  is  not  the  subject  of  in- 
quiry. Cummins  v.  Crawford,  88  111.  312.  The  only 
purpose  of  this  evidence  would  be  to  create  a  pre- 
sumption that  defendant  would  not  be  inclined  to  com- 
mit the  assaults.  If  such  evidence  were  admissible, 
the  presumption  arising  therefrom  would  not  rebut 
defendant's  own  admission  that  he  committed  both 
assaults. 

Defendant's  first  instruction  told  the  jury  that  if 
they  believed  from  the  facts  and  circumstances  in  evi- 
dence that  the  defendant  assaulted  the  iplaintiff  in  the 
reasonable,  necessary  defense  of  his  own  person,  after 
having  been  first  assaulted  by  the  plaintiff,  and  that 
he  used  no  more  force  than  was  apparently  necessary 
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for  such  defense,  they  should  find  for  the  defendant. 
There  was  no  evidence  tending  to  show  that  the  de- 
fendant was  first  assaulted  by  the  plaintiff  or  that  the 
defendant  struck  the  plaintiff  in  the  reasonably  neces- 
sary defense  of  his  person,  or  that  he  used  no  more 
force  than  was  apparently  necessary  for  such  defense, 
and  the  instruction  should  not  have  been  given.  De- 
fendant's second  instruction  is  like  the  first,  and  is 
erroneous  because  it  assumes  the  defendant  acted  in 
self-defense. 

For  the  errors  indicated  in  the  rulings  of  the  court 
on  the  admission  of  evidence  and  the  instructions,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Kate  Blast  Gralg,  Appellee,  v.  Lewis  J.  Craig  and 

Sophia  Craig,  Appellants, 

Gen.  No.  5,627. 

1.  iKj'iTVCTioNS — ejBtect  of  amendment  to  J>ill.  An  Interlocutory 
Injunction  may  be  rendered  ineffectlye  by  an  amendment  to  the 
bill  unless  the  am^idment  is  filed  after  leave  of  court  and  without 
prejudice  to  the  injunction. 

2.  iNJUNcnoNB — effect  of  amendment  to  hill.  An  interlocutory 
injunction  is  not  affected  by  amendments  to  the  bill  though  no 
order  was  obtained  that  they  should  be  without  prejudice  to  the 
injunction,  where  they  do  not  change  the  allegations  of  the  bUl 
except  to  enlarge  and  strengthen  them. 

8.  IifjUNcnons — itauance  without  notice.  An  affidavit  accom- 
panying a  bill  praying  for  an  interlocutory  injunction  without 
notice  must,  where  it  alone  is  relied  on,  state  facts  showing  that 
the  complainant's  rights  will  be  unduly  prejudiced  unless  such  in- 
junction is  issued. 

4.  Injunctions — iisuance  without  notice.  Objection  to  the  is* 
suance  of  an  interlocutory  injunction  without  notice  is  waived  when 
a  motion  to  dissolve  is  made,. since  such  motion  operates  as  a 
demurrer  to  the  bill. 
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5w  I:arjT7?icTioN8 — issuance  without  notice.  The  ayerments  of  a 
bill  sufficiently  show  that  complainant's  rights  will  be  unduly  prej- 
udiced if  an  injunction  Is  not  issued  without  notice,  where  its 
positiye  allegations,  properly  yerifled,  state  that  an  easement  of  way 
ezista  oyer  defendant's  land,  specify  how  the  title  came  into  the 
Iiresemt  ownen  and  ayer  that  the  way  is  a  way  of  necesaity,  that  it 
was  obstructed  by  the  defendant  and  that  defendant  made  threats  of 
bodily  injury  azkd  legal  proceedings  in  case  complainant  should  pass 
oyer  the  way  again. 

6.  l27JUNCTioif  B — when  interh)cutory  should  not  be  dissolved.  An 
interlocutory  injunction  restraining  the  obstruction  of  an  ease- 
ment of  way  graated  without  notice  should  not  be  dissolyed  be- 
cause the  bill  in  same  instances  states  conclusions  rather  than 
facta,  where  it  does  charge  that  an  easement  of  way  had  been  used 
as  a  road  adyersely  and  continuously  under  claim  of  right  by  the 
complainant  and  predecessors  in  title  for  more  than  20  years  and 
that  Buch  use  was  recognized  by  the  former  successiye  owners. 

7.  Ii^JUHcnosra — interference  vHth  way.  Where  the  complainant 
aaks  for  an  injunction  restraining  the  obstruction  of  an  easement 
of  way,  there  is  a  sufficient  recognition  of  a  change  in  the  way  by 
agreement  with  complainant's  predecessor  in  title  where  the  bill 
charges  that  she  and  defendant  placed  and  maintained  gates  along 
the  changed  way. 

8.  Injunctions — interference  with  way.  Where  a  bill  for  an 
injunction  restraining  the  obstruction  of  an  easement  of  way  con- 
tains as  an  exhibit  a  will  through  which  the  complainant  claims 
title  from  her  father,  there  is  a  sufficient  showing  of  title,  though 
there  is  no  allegation  that  the  will  has  been  admitted  to  probate, 
since  if  it  is  not,  she  is  an  heir  and  a  tenant  in  common. 

9.  Injunctions — pleading.  Where  the  will,  under  which  com- 
plainant who  is  praying  for  an  injunctlcHi  restraining  the  obstruc- 
tion of  an  easement  of  way  claims  title  charges  the  dominant 
estate  with  the  support  of  the  complainant's  mother,  the  bill  shows 
that  the  condition  has  been  complied  with  where  it  states  that  she 
and  her  mother  have  no  other  place  of  abode  and  will  be  confined 
as  in  a  prison  if  the  obstructions  are  maintained. 

Injunction.  Appeal  from  the  Circuit  Court  of  Woodfinrd  county; 
the  Hon.  Geobge  W.  Patton,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1909.    Affirmed.    Opinion  filed  June  27,  1912. 

A.  M.  Cavan  and  E.  J.  Rilbt,  for  appellants. 
.  Isaac  B.  Hammebs  and  C.  d.  Schboedeb,  for  appellee. 

y<K.  diXzy  1% 
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Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellee,  Kate  Blast  Craig,  is  the  owner  of  40 
acres  of  land  in  Section  2,  Township  of  Kansas,  Wood- 
ford comity,  and  appellants,  Lewis  J.  Craig  and  So- 
phia Craig,  own  20  acres  in  the  same  section,  imme- 
diately south  thereof.  Appellee  obtained  an  interloc- 
utory injunction  restraining  appellants  from  obstruct- 
ing an  alleged  easement  of  way  over  the  same,  and  di- 
recting its  restoration  to  the  condition  in  which  it  was 
before  the  alleged  obstruction.  A  motion  to  dissolve 
the  same  was  heard  and  denied  and  appellants  ap- 
pealed from  that  order  to  this  court.  We  transferred 
the  cause  to  the  Supreme  Court  for  reasons  stated  in 
Craig  V.  Craig,  154  111.  App.  1,  and  the  same  was  re- 
transferred  to  this  court  for  the  reasons  stated  in  246 
HI.  449. 

The  injunction  was  granted  by  a  master  without 
notice  as  required  by  Sec.  3,  Chap.  69,  Hurd's  E.  S. 
Thereafter  a  motion  was  made  to  dissolve  the  injunc- 
tion on  the  grounds  that  the  bill  was  not  properly  veri- 
fied ;  that  the  affidavit  required  by  Sec.  3,  supra,  was 
insuflScient;  that  the  bill  stated  conclusions  and  not 
facts,  and  for  want  of  equity  on  its  face.  Later,  by 
leave  of  court,  sworn  amendments  were  filed  to  the 
bill,  and  the  motion  to  dissolve  the  injunction  was  ex- 
tended so  as  to  cover  the  bill  as  amended. 

The  filing  of  an  amendment  to  a  bill  may  operate  to 
render  an  interlocutory  injunction  ineffective,  unless 
filed  after  leave  of  court  and  without  prejudice  to  the 
injunction.  22  Cyc.  981,  note  49.  In  asking  leave  to 
amend  the  bill,  appellee  did  not  obtain  an  order  that 
the  amendment  should  be  without  prejudice  to  the  in- 
junction. Appellants  did  not  urge  in  the  court  below 
that  the  filing  of  the  amendments  rendered  the  injunc- 
tion ineffective,  but  urged  its  dissolution  on  other 
grounds.  The  amendments  not  changing  the  allega- 
tions of  the  bill  except  to  enlarge  and  strengthen  theiii, 
we  think  they  did  not  affect  the  force  of  the  injunction. 
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The  bill  was  accompanied  by  an  affidavit  that  the 
rights  of  appellee  would  be  unduly  prejudiced  if  the 
injunction  was  not  issued  immediately  and  without 
notice.  The  issuing  of  an  injunction  without  notice  is 
forbidden  by  the  statute,  ''unless  it  shall  appear,  from 
the  bill  or  affidavit  accompanying  the  same,  that  the 
rights  of  the  complainant  would  be  unduly  preju- 
diced.'*  Sec.  3,  supra;  Stafford  v.  Swift,  121  HI.  App. 
508.  The  affidavit  was  not  alone  sufficient  to  justify 
the  master  in  issuing  the  injunction,  as  it  did  not  state 
the  facts  which  show  that  the  rights  of  appellee  would 
be  prejudiced  if  notice  were  given.  The  original  bill 
alleged  that  since  a  time  prior  to  1854  there  had  been 
an  easement  of  way  from  appellee's  land  as  the  domi- 
nant estate  over  appellants'  land  as  the  servient  es- 
tate ;  that  appellee  derived  title  to  the  dominant  estate 
by  devise  from  her  father,  Frank  Blust ;  that  a  former 
owner  of  the  servient  estate  recognized  the  right  of 
passage  over  the  same  in  Frank  Blust  by  offering  and 
attempting  to  lay  out  a  road  along  another  part  of 
the  servient  estate  in  place  of  the  road  above  men- 
tioned, for  the  purpose  of  passage  by  said  Frank 
Blust,  but  abandoned  the  same;  that  later  a  part  of 
said  road  was  changed  by  mutual  agreement  between 
said  Frank  Blust  and  appellant,  Lewis  J.  Craig ;  that 
appellants  placed  gates  where  said  road,  as  relocated, 
intersected  with  fences  on  the  servient  estate;  that 
appellee  had  no  other  way  of  getting  into  or  out  of 
her  premises  without  passing  over  the  lands  of  other 
parties,  for  which  she  had  no  license ;  that  appellants 
had  repeatedly  obstructed  said  road  by  fastening  up 
the  gates,  by  piling  logs,  rubbish,  etc.,  on  the  road, 
and  had  threatened  her  with  bodily  injury,  civil  pro- 
ceedings and  fines  if  she  passed  over  the  road  again. 
Appellee  stated  in  verifying  the  bill  that  the  allega- 
tioBS  thereof  were  true,  except  as  to  matters  which 
were  stated  to  be  upon  information  and  belief.  None 
of  the  allegations  of  the  original  bill  were  made  upon 
information  and  belief,  but  were  positive  and  direct, 
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and  properly  verified.  The  failure  of  the  affidavit  to 
state  facts  showing  that  appellee's  rights  would  be 
unduly  prejudiced  unless  an  injunction  issu«  without 
notice  did  not  render  it  obnoxious  to  Section  3,  supra. 
If  it  be  true  that  the  injunction  was  issued  without  no- 
tice the  objection  has  been  nevertheless  waived,  since 
a  motion  to  dissolve  operates  as  a  waiver  of  the  ir- 
regularity (High  on  Injunctions,  sec.  1615),  in  as 
much  as  such  a  motion  operates  as  a  demurrer  to  the 
bill.  WiUiams  v.  Chicago  Exhibition  Co.,  188  111.  19. 
Moreover,  the  parties  have  had  a  hearing  on  the  mo- 
tion, and  all  the  benefit  the  notice  could  have  procured 
them.  Eich  v.  Mulloney,  121  IlL  App.  503.  Even  if 
the  irregularity  arising  from  the  failure  to  give  the 
statutory  notice  was  not  waived  by  the  making  of  a 
motion  to  dissolve  upon  the  face  of  the  bill,  it  can  be 
said  that  it  does  appear  from  the  allegations  of  the 
bill  that  the  rights  of  appellee  would  have  been  un- 
duly prejudiced  if  the  injunction  had  not  been  issued 
without  notice. 

The  allegations  of  the  original  bill  were  extended 
and  amplified  by  the  amendments  so  as  to  read  that 
there  had  been  a  well  defined  traveled  track  used  by 
appellee  and  her  grantors  and  the  public;  that  in  the 
change  in  the  part  of  the  road  appellee's  father  re- 
served the  right  of  travel  over  the  old  track ;  that  in  or 
about  the  year  1865  the  easement  was  granted  to 
Frank  Blust  by  L.  H.  Mann,  a  former  owner  of  the 
servient  estate,  and  that  said  road  had  been  used 
continuously  by  appellee  and  her  father,  or  grantors, 
under  claim  of  right  for  more  than  20  years  last  past, 
adversely  to  the  owners  of  the  land  over  which  the 
same  passed. 

It  is  true  that  the  bill  states  conclusions  in  a  number 
of  instances  rather  than  facts.  As  amended  it  alleged 
that  both  the  father  of  appellee  and  appellant  Lewis 
J.  Craig  did  work  on  this  road,  and  that  in  some  for- 
mer litigation  concerning  it  in  which  Frank  Blust  was 
a  party,  appellant  Lewis  J.  Craig  testified  that  this 
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wms  a  road.  Since  the  bill  as  amended  charged  that 
the  easement  had  been  a  traveled  road,  used  by  appel- 
lee and  her  predecessors  in  title  for  more  than  20 
years  before  the  bill  was  filed,  and  that  such  use  had 
been  adverse,  uninterrupted  and  continuous  under 
elaua  of  ri^fat  and  witiiout  ccmsent  or  license  from  the 
owners  of  the  servient  estate,  and  that  such  use  was 
recognized  by  the  former  successive  owners  thereof,  we 
conclude  that  the  injunction  should  not  be  dissolved  on 
the  ground  that  the  bill,  in  some  instances,  states  con- 
clusions rather  than  facts. 

It  is  urged  that  the  bill  does  not  show  that  appel- 
lant Sophia  Craig  was  a  party  to  the  change  in  the  lo- 
catioB  of  the  .road.  As  before  stated,  it  does  charge 
that  she  and  appellant,  Lewis  J.  Crafg,  placed  and 
maintained  gates  along  this  way  where  the  same 
crossed  fences.  We  think  this  is  a  suflScient  recogni- 
tion by  her  of  the  change  in  the  location. 

The  will  through  which  appellee  claims  title  from 
her  father  to  the  dominant  estate  is  made  an  exhibit 
to  the  bill.  However,  it  does  not  allege  that  the  will 
had  been  admitted  to  probate.  Because  of  the  ab- 
sence of  such  an  allegation,  it  is  urged  that  the  title 
to  the  dominant  estate  is  not  shown  to  be  in  appellee. 
If  the  will  has  been  admitted  to  probate,  she  has  the 
title.  If  it  is  hereafter  probated,  she  will  have  the 
title.  If  it  is  never  admitted  to  probate,  she  is  one 
of  the  heirs  of  the  testator  and  as  such  is  a  tenant  in 
common  with  the  other  heirs,  and  if  the  fa<;ts  alleged 
are  true  she  has  a  right  to  the  use  of  this  road,  and  her 
rights  to  its  use  are  the  same  in  either  case. 

The  will  showed  that  the  devise  of  the  dominant  es- 
tate was  diarged  with  the  support  of  appellee's  mother, 
and  it  is  urged  that  the  bill  does  not  show  that  she  has 
complied  with  such  conditions.  The  bill  states  that 
she  and  her  mother,  having  no  other  place  of  abode, 
would  be  confined  as  in  a  prison  if  said  obstructions 
were  maintained.  This  we  think  a  suflScient  answer  to 
appellants'  contention  in  this  particular. 
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We  are  of  the  opinion  that  the  bill,  on  its  face,  as 
amended,  shows  sufficient  equity  to  authorize  the  re- 
tention of  the  interlocutory  injunction,  at  least  until  a 
trial  can  be  had  upon  the  issues  formed  by  an  an- 
swer. Therefore  the  order  of  the  lower  court,  over- 
ruling the  motion  to  dissolve  the  injunction,  is  af- 
firmed. 

Affirmed. 


0.  B.  Olson^  Plaintiff  in  Error,  t.  Frank  W.  Whiffen 

ef  al.,  Defendants  in  Error, 

Gen.  No.  5,633. 

1.  Judgments — form  of  final,  A  Judgment  dismissing  plalntilTB 
suit  on  his  election  to  stand  by  counts  to  which  a  demurrer  was 
sustained,  should,  to  make  it  a  final  judgment,  contain  a  statement 
to  the  effect  that  the  court  considers  "that  the  plaintiff  take  nothing 
by  his  writ  and  that  the  defendants  go  hence  without  day." 

2.  Appeaxs  and  ebbobs — when  judgment  may  he  treated  as  final 
on  appeal.  Where  a  Judgment  is  entered  dismissing  plaintiff's  suit 
on  his  election  to  stand  by  counts  to  which  a  demurrer  waa  sus- 
tained but  not  in  terms  disposing  of  the  counts  or  of  the  rights  of 
the  parties,  it  may  be  treated  as  final  on  appeal  where  the  dis- 
missal la  assigned  as  error,  but  Is  not  argued  and  Is  not  harmful 
to  the  plaintiff. 

3.  CoNTBACTS — what  void  for  lack  of  mutuality.  A  written  con- 
tract  contemplated  by  an  oral  agreement  Is  void  for  want  of  mu- 
tuality, where  It  fixes  certain  prices  at  which  defendants  shaU 
sell  certain  articles  to  plaintiff  and  provides  that  he  can  order 
them  if  he  wishes,  but  does  not  bind  him  to  take  any. 

Error  to  the  Circuit  Court  of  Henry  county;  the  Hon.  B^baitk 
D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  June  27,  1912. 

Albebt  E.  Bergland  and  Stuetz  &  Ewan,  for  plain- 
tiff in  error. 

Anderson  &  Andrews,  for  defendants  in  error. 
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Mb.  Justice  Wnxis  delivered  the  opinion  of  the 
court. 

0.  B.  Olson,  plaintiff  in  error,  hereinafter  called 
plaintiff,  commenced  this  suit  in  assumpsit  against 
^  Frank  W.  Whiffen,  Fred  W.  Dafoe,  Rolan  L.  Hepler 
and  Maria  B.  Hepler,  defendants  in  error,  hereinafter 
called  defendants,  to  recover  damages  for  the  breach 
of  a  verbal  contract  to  enter  into  a  written  contract. 

The  declaration  contained  the  common  counts  and 
two  special  counts.  The  first  special  count  alleged 
that  the  defendants  were  engaged  in  the  manufacture 
and  sale  of  a  capping  machine,  a  bottle  filler  and 
a  bar  bottle  and  were  desirous  that  plaintiff  should 
take  the  agency  for  the  sale  of  said  articles;  that  on 
October  27,  1910,  in  consideration  of  his  promise  to 
place  said  articles  upon  the  market,  and  promote  their 
sale,  the  defendants  promised  that  they,  on  request 
of  plaintiff,  would  enter  into  and  deliver  to  him  a 
written  contract,  by  which  he  was  to  receive  said  ar- 
ticles on  demand  at  certain  prices  and  have  the  ex- 
xdusive  right  to  sell  them  in  all  territory  for  the 
full  period  of  five  years ;  that  after  making  said  ver- 
bal agreement  he  advertised  said  articles,  and  to  pro- 
mote their  sale  employed  salesmen  at  his  own  ex- 
pense, and  that  as  a  result  of  his  efforts  a  demand 
existed  for  said  articles  and  that  his  profits  had  accord- 
ingly increased ;  that  he  had  repeatedly  demanded  that 
the  defendants  enter  into  said  contract,  but  that  they 
refused  to  do  so  and  that  by  reason  thereof  he  has 
sustained  damages  in  a  large  amount.  The  second 
count  was  like  the  first,  except  that  it  alleged  that  the 
defendants  promised  that  they  would,  within  a  rea- 
sonable time  thereafter,  enter  into  the  contract  stated 
in  the  first  count. 

The  defendants  demurred  to  the  declaration  gener- 
ally and  specially.  The  ground  of  special,  demurrer 
was  that  the  declaration  shows  that  the  cause  of  ac- 
tion therein  set  forth  is  obnoxious  to  the  statute  of 
fraud,  in  that  it  shows  on  its  face  that  the  alleged 
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promises  were  not  to  be  performed  within  one  year 
from  the  making  thereof,  and  that  it  fails  to  show 
that  the  evidence  of  snch  alleged  promises  was  in 
writing.  The  demnrrer  was  sustained  as  to  the  spe- 
cial counts  and  overruled  as  to  the  common  counts. 
The  plaintiff  dismissed  tiie  common  counts  and  elected 
to  stand  by  the  special  counts.  The  court  dismissed 
the  suit  at  plaintiff's  costs. 

It  will  be  observed  that  this  judgment  did  not,  in 
terms,  dispose  of  the  rights  of  the  parties.  To  make  it 
a  final  judgment,  it  should,  according  to  the  authorities, 
have  contained  a  statement  that,  **It  is  considered  by 
the  court  that  the  plaintiff  take  nothing  by  his  writ  and 
that  the  defendants  go  hence  without  day,  * '  or  words  of 
similar  import,  disposing  of  the  entire  subject-matter 
of  the  litigation.  Freeman  on  Judgments  (12th  Ed.), 
sec.  16 ;  Black  on  Judgments,  sec.  31 ;  Wenom  v.  Fos- 
sick, 213  HI.  70.  The  dismissal  of  the  suit  is  assigned 
for  error,  but  it  is  not  argued  and  indeed  it  is  not 
harmful  to  plaintiff.  Therefore  we  will  treat  the 
judgment  as  final. 

The  contract  which  the  declaration  says  it  had  been 
agreed  should  be  put  in  writing,  and  remain  in  force 
five  years,  fixed  certain  prices  at  which  defendants 
should  sell  the  articles  named  to  plaintiff,  but  it  con- 
tained no  provision  binding  plaintiff  to  take  any 
goods  whatever  from  the  defendants.  He  could  or- 
der them  if  he  wished  or  could  entirely  fail  to  order 
any.  If  the  proposed  contract  had  been  signed,  de- 
fendants could  not  compel  plaintiff  to  buy  a  single 
article  from  them.  To  make  a  valid,  executory  con- 
tract, there  must  be  at  least  two  parties  capable  of 
contracting  and  both  must  be  bound  thereby.  The 
promises  of  each  party  must  be  concurrent  and  obliga- 
tory on  both  at  the  same  time  to  render  the  promise  of 
either  binding.  This  is  essential  as  a  consideration. 
If  only  one  is  bound,  there  is  no  consideration  for  ttie 
promise  of  the  other,  and  such  promise  consequently 
is  a  mere  nudum  pactum.    McKinley  v.  Watkins,  X3 


Secokd  Distbict — June,  1912.  185 

Becket  y.  Bedket,  175  in.  App.  185. 

■ — —       -  ■ 

HI.  140;  Olney  v.  Howe,  89  111.  556.  It  cannot  be 
doubted,  we  think,  that  the  contemplated  contract  was 
unilateral  and  void  for  want  of  mutuality  under  the 
repeated  dedsions  of  the  courts  of  this  and  other 
states.  Vogel  v.  Pekoe,  157  111.  339 ;  Higbie  v.  Bast, 
211  lU.  333 ;  Bailey  v.  Austrin,  19  Minn.  533 ;  Davie  v. 
Lumberman's  Mining  Co.,  93  Mich.  491;  Joliet  Bot- 
tling Co.  V.  Brewing  Co.,  164  111.  App.  490 ;  same  case, 
254  111.  215.  Therefore,  plaintiff  can  have  no  cause  of 
action  for  a  failure  of  the  defendants  to  enter  into  a 
void  contract,  and  the  court  properly  sustained  the 
demurrer,  regardless  of  whether  or  not  the  statute 
of  frauds  may  be  raised  in  an  action  at  law  by  demur- 
rer. 

The  judgment  of  the  trial  court  is  therefore  af- 
firmed. 

Affirmed. 


Lfzzie  Becket,  Appellee,  y.  George  Becket,  Appellant 

Oen.  No.  6,689. 

1.  Husband  and  wife — Mil  for  separate  maintenance.  A  bill 
which  1b  stating  the  ground  tor  separate  maintenance  charges  that 
defendant  deserted  complainant  without  cause  and  declared  that  he 
"woBld  never  live  with  her  again/'  and  which  Is  found  by  the 
decree  to  be  true,  sufflclentlt  alleges  that  the  wife  was  living 
separate  and  apart  from  her  husband  and  Is  sufficient  to  warrant  a 
decree  of  separation  If  supported  by  evidence. 

2.  HiTBBAND  AND  WIFE — When  orttcles  of  separation  vAU  not  bar 
99U  for  separate  maintenance.  On  an  Issue  In  separate  maintenance 
as  to  whether  articles  of  separation  were  fairly  obtained  and  fully 
performed,  the  agreement  set  forth  the  separation  and  provided 
for  the  payment  of  $100  and  a  note  for  $400,  as  a  settlement  and 
satisfaction  for  the  wife  and  child's  separate  maintenance  until  the 
maturity  of  the  note.  There  was  evidence  that  the  agreement 
was  drawn  by  a  lawyer  In  the  wife's  presence,  who  read  and  ap- 
prared  It    The  wife  testified  that  she  did  not  understand  that  It 
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was  a  separation  agreement,  and  the  lawyer  was  not  called  as  a 
witness.  Evidence  was  conflicting  whether  the  $100  had  been  paid 
until  the  separate  maintenance  suit  was  brought  and  there  was 
evidence  that  the  wife  repudiated  the  agreement  and  sought  to 
resume  marital  relations.  HeJdf  a  decree  awarding  separate  main- 
tenance should  be  sustained. 

3.  Husband  and  wife — alimony.  A  decree  in  separate  main- 
tenance  may  order  that  alimony  be  paid  to  the  wife  or  to  her  solici- 
tor for  her. 

4.  Husband  and  wuh — custody  of  child.  It  is  proper  in  separate 
maintenance,  to  award  the  custody  of  a  young  child  to  the  mother* 
where  the  child  had  been  living  with  its  mother  since  the  separa- 
tion and  was  cared  for  by  her  and  the  father  had  refused  to  assist 
in  its  care  and  the  mother  had  a  home  and  the  father  did  not  have 
a  home. 

Bill  for  separate  maintenance.  Appeal  from  the  Circuit  Court  of 
LaSalle  county;  the  Hon.  Edoab  ESldbedob,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion  filed  June 
27,  1912. 

RoBBBT  W.  Olmsted,  for  appellant. 
MoDouGALL  &  Chapman,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  January  24,  1911,  Lizzie  Becket  filed  a  bill  in 
the  Circuit  Court  of  La  Salle  county  against  her  hus- 
band, George  Becket,  for  separate  maintenance.  The 
bill  charged  that  they  were  married  in  September, 
1901;  that  there  were  bom  to  them,  three  children; 
that  on  March  9, 1906,  the  defendant  deserted  her  with- 
out cause  or  provocation,  saying  that  he  would  **  never 
live  with  her  again,'*  since  which  time  she  has  cared 
for  and  supported  the  oldest  child ;  that  after  said  aban- 
donment he  filed  a  bill  for  divorce  in  the  Circuit  Court 
of  Rock  Island  county,  and  during  its  pendency,  on 
order  of  court,  paid  her  $15  per  month  until  the  suit 
was  dismissed,  since  which  time  he  has  refused  to  con- 
tribute towards  the  support  of  her  or  the  child,  al- 
though abundantly  able  to  do  so;  that  she  has  sup- 
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ported  herself  and  child  by  washing  and  other  manual 
labor.  He  answered  the  bill,  admitting  the  marriage, 
the  birth  of  the  children,  the  separation,  the  commence- 
ment of  the  suit  for  divorce  and  the  payment  of  the 
$15  per  month  and  his  ability  to  support  his  family, 
but  denying  that  the  desertion  was  without  cause ;  and 
he  charged  that  on  March  9,  1906,  they  entered  into  a 
written  agreement  to  live  separately  and  made  a  satis- 
factory division  of  their  property,  which  had  been 
fully  performed.  She  filed  a  replication,  the  proofs 
were  heard  and  the  court  found  that  he  deserted  her 
without  cause  and  has  since  refused  to  live  with  her, 
and  since  May,  1910,  failed  to  contribute  means  of 
support  for  herself  and  child ;  that  he  was  able  to  care 
for  them,  and  ordered  that  she  have  the  custody  of  the 
child  untU  the  further  order  of  the  court ;  that  she  was 
entitled  to  separate  maintenance;  that  she  be  allowed 
$15  per  month  from  the  date  of  the  decree,  and  that 
it  be  paid  to  her  or  to  her  solicitor  for  her. 

Neither  the  bill  nor  the  decree  used  the  exact  lan- 
guage of  section  22,  chapter  68,  Hurd's  E.  S.,  in  stat- 
ing the  ground  for  separate  maintenance,  but  it  does 
charge  that  defendant  deserted  complainant  without 
cause  and  declared  that  he  would  ^ '  never  live  with  her 
again,"  and  the  decree  finds  the  same  to  be  true.  We 
are  of  the  opinion  that  the  bill  sufficiently  alleged  that 
she  was  living  separate  and  apart  from  her  husband 
without  her  fault,  and  that  the  language  used  is  ade- 
quate to  warrant  a  decree  of  separation  if  supported 
by  the  evidence. 

Appellant  contends  that  the  court  erred  in  decree- 
ing that  appellant  pay  alimony  to  appellee  or  her  so- 
licitor for  her,  and  cites  Anderson  v.  Steger,  173  111. 
118  in  support  of  such  contention.  In  that  case  the 
court  found  the  amount  due  the  attorney  for  the  com- 
plainant and  ordered  the  defendant  to  pay  such  sum 
to  the  clerk  of  the  court  for  the  attorney.  The  court 
said  that  was  error,  and  that  **any  motion  for  allow- 
ance under  the  statute  must  be  in  her  name,  and  the 
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allowance  is  to  be  made  to  her,  and  not  to  the  party 
whom  she  employs.  •  •  •  The  right  being  in  her, 
the  decree  of  the  Circuit  Court  should  not,  in  any 
event,  have  been  in  favor  of  her  solicitor,  but  should 
have  followed  the  statute  and  required  the  money  to 
be  paid  to  her  or  to  the  clerk  for  her  use/'  In  using 
the  above  language,  the  court  was  not  quoting  the 
words  of  the  statute,  but  the  meaning  reasonably  drawn 
therefrom,  that  is,  that  the  alimony  decreed  must  have 
been  either  paid  to  her  or  to  some  one  for  her.  Sudi 
was  the  order  for  the  payment  of  alimony  in  this  case, 
and,  in  our  opinion,  not  in  violation  of  the  statute. 

It  is  insisted  by  counsel  that  if  the  articles  of  sepa- 
ration were  fairly  obtained  and  fully  performed,  then 
appellee  would  be  barred.  Granting  that  such  is  the 
law,  does  the  evidence  show  that  the  articles  were 
fairly  obtained  and  fully  performed?  The  agreement 
relied  on  recited  that  they  had  agreed  to  live  sepa- 
rately and  divided  their  property  satisfactorily  and 
arranged  for  the  care  of  the  children  and  provided 
that  he  was  to  pay  complainant  $100  in  cash  and  give 
her  a  note  for  $400  due  on  June  1, 1908,  with  interest 
at  four  per  cent,  as  a  settlement  of  her  rights  in  his 
estate  as  satisfaction  for  the  separate  maintenance  of 
herself  and  child  from  that  time  to  June  1,  1908.  The 
proof  shows  that  after  they  were  married  they  went  to 
live  with  his  father  and  mother  and  that  there  was 
trouble  between  appellee  and  appellant  ^s  parents  and 
with  appellant.  She  had  gone  to  her  sister's  house 
after  he  had  said  that  she  should  get  out  of  the  house  or 
he  would  throw  her  out.  When  she  went,  she  told  him 
she  was  coming  back,  but  he  packed  her  clothes  and 
took  them  to  her  sister's.  Appellant  testified  that  the 
agreement  was  drawn  by  a  lawyer  in  appellee's  pres- 
ence. She  denied  that  she  was  present  and  the  lawyer 
was  not  called  as  a  witness.  Appellant  testified  that 
he  took  the  agreement  to  her;  that  it  was  read  over 
and  approved.  She  testified  that  she  did  not  under- 
stand that  it  was  an  agreement  to  live  separately.    He 
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testified  that  he  paid  her  $100.00  then.  She  denied 
this.  He  testified  that  he  brought  her  clothes  that 
she  had  previously  picked  out.  She  denied  this.  After 
the  agreement  was  signed,  he  went  back  to  his  father 's 
liouse  and  then  left.  At  the  time  appellee  signed  the 
paper  she  had  a  baby  not  many  days  old,  and  as  the 
weather  was  cold  she  could  not  take  the  baby  out 
and  so  could  not  return,  but  shortly  thereafter  she  did 
return  to  his  father's  house.  His  father  objected,  and 
she  remained  there  but  a  short  time.  Then  appellant 
rented  a  small  house,  procured  a  small  amount  of 
furniture  and  for  a  time  paid  her  a  small  amount  of 
money  per  month  and  then  quit  altogether.  After  ap- 
pellant obtained  appellee's  signature  to  the  agree- 
ment he  went  to  Bock  Island.  She,  learning  of  his 
whereabouts,  wrote  to  him  and  asked  him  to  come  back 
and  live  with  her,  but  he  wrote  her  that  he  would  not. 
He  sent  this  letter  to  Lincoln,  Nebraska,  and  there  had 
it  remailed,  evidently  to  ecmoeal  his  place  of  resi- 
dence. The  note  was  dated  March  9,  1906,  and  due 
June  1,  1908.  This  suit  was  begun  January  24,  1911. 
He  did  not  pay  the  note,  except  perhaps  some  inter- 
est, until  after  the  commencement  of  this  suit.  It  will 
be  observed  that  the  testimony  relating  to  the  execu- 
tion of  the  agreement  and  its  performance  is  sharply 
conflicting,  and  it  must  be  remembered  that  the  chan- 
cellor had  the  parties  before  him  and  heard  them 
testify  and  was  able  to  judge  of  their  truthfulness, 
and  if  he  believed  appellee's  evidence  he  could  rea- 
sonably find  that  the  articles  of  separation  were  not 
fairly  obtained  and  not  fully  performed  and  that  she 
had  a  right  to  repudiate  them  and  seek  to  resume 
the  marital  relations  with  her  husband ;  that  she  made 
such  an  attempt,  and  that  he  refused  to  again  live  with 
her. 

It  is  urged  that  the  court  erred  in  granting  the  cus- 
tody of  the  child  to  appellee.  The  supposed  agree- 
ment provided  that  appellee  should  care  for  the  young- 
est child.    That  child  died.    The  child  whose  custody 
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was  decreed  to  appellee  was  the  oldest  child.  The 
hill  alleged  and  the  evidence  shows  that  this  child  had 
heen  living  with  appellee  from  the  time  of  the  sepa- 
ration and  was  cared  for  by  her;  and  that  appellant 
refused  to  assist  in  its  care.  He  did  not  want  the 
child.  She  was  a  young  girl  and  needed  the  care  of 
some  suitable  person.  Appellant  had  no  home.  Ap- 
pellee had.  She  was  the  mother,  and  the  evidence 
shows  that  the  welfare  of  the  child  would  be  best 
subserved  in  the  mother's  care.  Moreover,  one  of  the 
causes  of  chancery  jurisdiction  is  the  care  of  de- 
pendent children.  Clearly  the  court  did  not  err  in 
awarding  the  custody  of  the  child  to  appellee. 

Finding  no  reversible  error  in  the  record,  the  decree 
of  the  trial  court  is  affirmed. 

Affirmed. 


J.  L  Case  Threshing  Machine  Company,  Appellant^  y. 

Alfred  Puis  et  aL,  Appellees. 

Oen.  No.  6,627. 

1.  Pleading — proceeding  to  trial  waives  joinder  of  i89ue$.  The 
rule  that  it  is  error  to  proceed  to  the  trial  of  a  cauBe  until  an  issue 
of  fact  is  formed  on  each  of  several  pleas  filed  does  not  apply 
where  the  parties  voluntarily  go  to  trial  without  formal  issues 
being  joined. 

2.  Sales — when  condition  of  warranty  tJuU  machine  must  he 
used  a  certain  time  need  not  he  complied  with.  Where  a  com  husk- 
ing and  shelling  machine  is  bought  under  a  contract  of  warranty 
requiring  the  buyer  to  use  the  machine  for  ten  days,  he,  if  the 
machine  will  not  work  at  all,  wastes  the  com  and  inflicts  serious 
injury  on  him,  need  not  continue  to  run  it  for  ten  full  days  in 
order  to  have  the  benefit  of  the  warranty. 

3.  Sales — unavailing  effort  of  seller  to  make  machine  meet  a 
warranty  waives  the  giving  of  notice  of  defects.  Whether  a  notice 
to  the  seller  of  defects  in  a  warranted  machine  is  all  that  the  con- 
tract of  sale  requires  Is  immaterial  when  the  seller  had  made  an 
unavailing  effort  to  make  the  machine  work  properly. 
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4.  Sales — when  fn-ovision  of  contrcict  that  seller  give  notice  of 
return  of  defective  warranted  machine  is  waived.  A  contract  of 
sale  of  a  warranted  machine  provided  that  if  the  machine  was 
defectlYe,  the  buyer  should  giye  notice  that  he  had  returned  it  to 
the  place  where  he  had  receiyed  it  A  notice  was  written  by  the 
agent  of  the  seller  who  sold  the  machine  at  the  place  where  the 
machine  was  originally  delivered  that  it  had  been  returned  and 
also  making  a  certain  counter  proposition  which  was  rejected,  but 
not  by  reason  of  the  insufficient  notice  of  return.  The  agent's  con- 
trol of  the  agency  had  expired  but  he  was  still  in  the  employ  of 
the  seller.  Held,  the  seller  was  bound  to  know  that  the  machine 
had  been  returned  to  the  place  where  it  was  received,  and  the  in- 
sufficient notice  of  return  did  not  prevent  the  buyer  abandoning  the 
contract. 

6.  Sales — when  buyer  of  warranted  machine  may  abandon  con- 
tract of  sale.  Where  a  contract  of  sale  of  a  warranted  machine 
provides  that  the  seller  shall  give  it  a  trial  and  then  shall  give 
notice  that  it  is  returned  as  defective  to  the  place  where  it  was  re- 
ceived, if  the  machine  does  not  perform  the  duty  for  which  it  was 
sold  and  bought  and  the  seller,  after  being  notified,  tries  to  make 
it  work  and  fails  and  the  machine  has  been  placed  where  the 
buyer  received  it  and  he  offers  to  put  it  on  board  cars  one  mile 
away  froip  the  seller,  which  offer  is  refused^  the  buyer  has  a  right 
to  abandon  the  contract  and  to  have  notes  given  for  the  purchase 
price  returned. 

6.  Sales — when  use  of  defective  machine  does  not  render  buyer 
liable.  Where  the  seller  of  a  warranted  corn  husking  and  shredding 
machine  tries  to  make  it  work  and  fails,  and  subsequently  sends 
men  and  a  box  of  fixtures  to  repair  it  at  a  time  when'  corn  was  not 
ready  for  husking  and  shredding,  an  unavailing  trial  for  a  short 
time  by  the  buyer  of  the  machine  when  that  time  arrives  and  the 
sheltering  the  machine  from  the  weather  will  not  prevent  the 
buyer  abandoning  the  contract  of  sale. 

7.  Sales — when  offering  evidence  of  value  of  defective  machine 
is  repudiation  by  seller  of  right  to  have  it  back.  Where  the  seller 
of  a  warranted  machine  sues  on  notes  given  for  the  purchase  price 
and  the  evidence  shows  the  machine  is  defective,  the  seller  by  offer- 
ing proof  as  to  what  It  was  worth  as  junk  repudiates  any  right  to 
have  the  machine  back,  and  a  verdict  for  the  value  of  the  machine, 
not  permitting  the  seller  to  have  it  back,  may  be  proper. 

Appeal  from  the  County  Court  of  Boone  county;  the  Hon.  Wil- 
liam C.  Da  Wour,  Judge,  presiding.  Heard  at  this  court  at  the 
April  term»  1911.    Affirmed.    Opinion  filed  October  15,  1912. 
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William  Biesteb,  for  appellant;  Cabt,  Upham  & 
Black,  of  counsel. 

B.  A«  Knight,  for  appellees ;  G.  E.  Johnson,  of  conn- 
sel. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  case  was  before  us  in  158  HI.  App.  1,  where  a 
statement  of  the  facts  and  contract  out  of  which  the 
suit  arose  may  be  found.  The  judgment  was  reversed 
and  the  cause  remanded.  Thereafter  the  declaration 
was  amended  by  bringing  into  the  suit  the  second  note 
of  the  series  described  in  that  statement.  To  the 
amended  declaration  defendants  filed  a  special  plea. 
This  plea  was  very  defective  and  more  resembled  an 
answer  in  chancery  than  a  plea  at  law.  It  was  double 
and  set  up  two  or  three  defenses,  one  of  which  was  a 
failure  of  consideration  of  the  notes.  A  replication 
was  filed  to  the  special  plea  which  is  subject  to  the 
same  criticism  as  the  plea.  It  alleged,  among  other 
things,  that  the  plaintiff  had  done  all  it  was  bound  to 
do;  that  the  shredder  fully  complied  with  the  con- 
tract and  that  the  defendants  had  not  done  any  of  the 
things  required  of  them  by  the  contract,  and  con- 
cluded to  the  country.  There  was  no  similiter  to  the 
replication.  Plaintiff  obtained  a  judgment  for  $20 
and  brings  the  judgment  to  this  court  for  review  on 
appeal. 

As  a  general  rule  of  pleading  and  practice  it  is  er- 
ror to  proceed  to  the  trial  of  the  cause  until  an  issue 
of  fact  is  formed  on  each  of  the  pleas  filed.  Seavey 
v.  Bogers,  69  111.  534.  This  rule  does  not  apply  where 
the  parties  voluntarily  go  to  trial  without  formal  is- 
sues being  joined.  In  such  case  the  parties  are  treated 
as  if  they  had  agreed  to  try  the  case  without  formal 
issues  joined  or  had  agreed  the  case  should  be  tried 
as  if  proper  pleadings  had  been  filed.  Funk  v.  Babbitt, 
156  111.  408;  Supreme  Court  of  Honor  v.  Barker,  96 
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m.  App.  490;  French  v.  Scobey,  108  HI.  App.  606; 
Cummiiigs  v.  Smith,  114  111.  App.  35;  Seitz  v.  Coal 
Valley  Mining  Company,  149  111.  App.  85;  Sanitary 
Can  Co.  V.  Hines,  149  111.  App.  244 ;  Raymer  v.  Modem 
Brotherhood  of  America,  157  111.  App.  510. 

The  proof  is  very  different  on  a  material  point  from 
what  it  was  on  the  other  appeal.  On  December  3, 
1906,  defendant  Hicks  wrote  plaintiff  announcing  the 
inability  of  the  machine  to  do  the  work  and  tendering 
the  machine  to  plaintiff,  but  also  making  a  counter 
proposition  that  if  plaintiff  would  surrender  the  notes 
defendants  would  give  new  notes  dated  the  next  fall 
and  would  then  take  the  machine  if  plaintiff  made  it 
work  then.  The  case  was  decided  by  us  before  upon 
the  point  that  there  was  no  evidence  of  what  action 
plaintiff  took  on  the  proposition  and  therefore  it 
would  be  assumed  that  the  proposition  remained  open 
till  the  following  year.  On  this  trial  it  was  proved 
that  the  company  promptly  refused  the  proposition. 
The  contract  required  a  trial  of  the  machine  for  ten 
days.  It  is  claimed  that  defendants  only  tried  it  for 
eight  days  and  therefore  the  warranty  was  not  broken 
and  under  the  stringent  provisions  of  the  contract  de- 
fendants were  without  remedy.  .We  hold  that  the  con- 
tract should  not  be  construed  to  mean  that  even  if  the 
machine  would  not  work  at  all  and  wasted  the  com 
and  inflicted  serious  injury  on  defendants  that  they 
must  continue  to  run  it  for  ten  full  days  in  order  to 
have  the  benefit  of  the  warranty.  Plaintiff's  agent 
assisted  in  the  early  part  of  the  ten  days  trial  and  left 
without  making  it  work  and  defendants  notified  plain- 
tiff, and  whether  that  notice  is  all  that  the  contract 
required  is  immaterial  for  the  reason  that  they  sent 
an  expert  to  make  it  work  and  he  came  and  worked  on 
it  parts  of  two  days  and  left,  without  being  able  to 
make  it  do  th^  work  as  the  contract  provided.  We 
hold  that  defendants  were  not  required  to  work  it  any 
longer  but  there  is  evidence  tending  to  show  that  they 
did  work  it  for  ten  different  days.     They  then  re- 

YOL.    GLZXV   18 


194  Appellate  Coubts  of  Illinois. 

J.  I.  Case  Threshing  Machine  Co.  y.  Puis,  175  111.  App.  190. 

turned  the  machine  to  the  Wheeler  farm,  the  place 
where  they  received  it  and  the  place  where  the  con- 
tract required  it  to  be  returned,  and  notified  plaintiff 
that  the  machine  would  not  work ;  that  they  would  not 
operate  it  further  and  that  plaintiff  could  return  the 
notes  and  have  the  machine  F.  0.  B.  cars  at  Belvidere. 
They  also,  in  the  same  notice,  made  the  counter  propo- 
sition above  stated.  Plaintiff  answered  promptly  de- 
claring that  the  machine  was  as  good  as  any  other  in 
that  neighborhood  and  declining  the  proposition.  The 
only  respect  in  which  this  notice  did  not  literally  com- 
ply with  the  contract  was  that  it  did  not  say  the  ma- 
chine was  at  the  place  where  defendants  received  it, 
but  plaintiff  did  not  reject  the  proposition  because 
of  any  lack  of  specification  of  the  place  or  because  the 
defendants  offered  to  deliver  it  on  board  cars  at  Bel- 
videre, and  did  not  make  any  inquiry  on  that  subject 
and  waived  the  provision  requiring  notice  of  the  place. 
Plaintiff  was  bound  to  know  that  it  had  delivered  the 
machine  to  defendants  at  the  Wheeler  farm  and  it 
was  bound  to  expect  that  that  was  where  it  was  to  re- 
ceive it  unless  it  accepted  the  offer  of  defendants  to 
have  it  hauled  one  mile  to  Belvidere.  Hicks,  who 
wrote  that  notice,  lived  on  the  Wheeler  farm  and  had 
been  the  agent  of  plaintiff  and  plaintiff  knew  he  lived 
there.  Hicks  *  written  contract  of  agency  had  expired, 
but  at  the  time  the  machine  was  delivered  to  defend- 
ants at  the  Wheeler  farm  he  was  still  working  for 
plaintiff.  In  our  opinion,  as  the  machine  would  not 
perform  the  duty  for  which  it  was  sold  and  bought, 
and  as  plaintiff,  after  being  notified,  had  tried  to  make 
it  Work  and  had  failed  and  the  machine  had  been  placed 
where  defendants  received  it  and  they  had  offered  to 
put  it  on  board  cars  one  mile  away  for  plaintiff,  and 
plaintiff  had  refused  the  offer,  defendants  had  a  right 
to  abandon  the  contract  and  to  have  the  notes  returned 
under  the  authority  of  Kingman  &  Co.  v.  Meeks,  56 
HI.  App.  272,  and  J.  I.  Case  Threshing  Machine  Com- 
pany V.  Boss,  149  111.  App.  616. 
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In  1907  plaintiff  sent  a  box  of  fixtures  and  one  or 
two  men  to  repair  the  machine  at  a  time  when  com 
was  not  ready  for  husking  and  shredding.  When  that 
time  arrived  defendants  tried  the  machine  a  short 
time  and  found  it  would  not  work  and  did  nothing 
further  except  to  shelter  the  machine  from  the  weather. 
We  are  of  the  opinion  that  what  was  done  in  1907 
by  defendants  did  not  affect  the  case. 

The  proof  was  practically  undisputed  that  the  ma- 
chine would  not  husk  and  shred  properly;  that  it 
wasted  the  com  and  worked  too  slowly.  There  was, 
therefore,  a  failure  of  consideration  for  the  notes. 
Both  sides  offered  proof  as  to  what  it  was  worth  as 
junk.  By  offering  that  proof,  plaintiff  sought  to  re- 
cover at  least  its  value  as  junk  and  repudiated  any 
right  to  have  the  machine  back,  if  the  consideration 
of  the  notes  had  failed.  One  witness  testifying  for 
plaintiff  showed  more  knowledge  of  its  value  as  junk 
than  any  other,  and  he  placed  the  value  at  $20  and 
the  jury  found-  that  amount  for  plaintiff  accordingly. 
While  we  might  be  better  satisfied  if  the  jury  had 
foimd  for  defendants  and  left  plaintiff  to  take  away 
its  machine,  yet,  as  it  offered  considerable  proof  of 
its  value  as  junk,  we  do  not  feel  called  upon  to  inter- 
fere in  its  behalf  in  that  respect. 

The  judgment  is  therefore  aflSbrmed. 

Affirmed. 
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Thomas  J.  Kelly,  Administrator,  Plaintiff  in  Error^ 
?•  Chicago,  Bock  Island  &  Pacific  Railway  Com- 
pany, Defendant  in  Error. 

Oen.  No.  6,663. 

1.  Instbugtionb — eliminating  counts.  An  InBtrnctlon  that  no 
recovery  can  be  had  under,  a  certain  count  is  proper,  where  eren 
if  it  Btatefl  a  cause  of  action  it  is  not  supported  by  the  proof. 

2.  Death — evidence  of  knowledge  of  movement  of  trains.  Where 
plaintiff's  intestate  was  killed  through  the  alleged  negligence  of  de- 
fendant in  backing  a  train  down  on  the  wrong  track  without  notice 
and  from  the  evidence  it  appeared  that  the  train  was  often  backed 
down  on  such  track;  that  under  the  regulations  it  might  be  so 
backed  to  the  station  on  any  day;  that  the  deceased  took  the  train 
in  question  every  day  and  knew  of  the  custom;  that  there  were 
numerous  lights  on  the  back  of  the  train;  that  it  was  moving  at 
about  two  miles  per  hour  and  that  an  air  whistle  on  the  train  and 
a  crossing  bell  were  sounding  as  the  train  approached,  a  verdict 
cannot  be  found  for  plaintiff  on  the  theory  that  the  train  was 
backed  on  the  wrong  track  and  that  plaintiff's  intestate  did  not 
know  it  was  coming  on  that  track. 

3.  Cabbiebs — negligence.  Where  one  on  a  platform  to  take  a 
train  falls  and  her  leg  is  caught  in  a  truck  of  the  approaching 
train,  and  after  other  attempts  to  release  her  have  failed  it  ia 
necessary  to  go  some  distance  to  secure  tools  to  dismantle  the 
truck,  the  result  being  that  she  was  not  released  until  about  55 
minutes  had  elapsed,  it  cannot  be  said  that  the  railroad  em- 
ployees did  not  do  everything  they  could  in  the  unusual  emer- 
gency to  release  her,  nor  that  tools  should  have*  been  at  hand  to 
instantly  dismantle  the  truck. 

4.  Death — proxim>ate  cause.  No  cause  of  action  is  shown  by 
evidence  that  deceased,  whose  knee  was  caught  in  the  truck 
of  a  railroad  coach,  was  not  removed  in  less  than  45 'or  55  min- 
utes, where  the  medical  testimony  is  that  the  injuries  were  suf- 
ficient to  cause  death  even  if  deceased  had  been  sooner  released. 

5.  Cabbiebs — notice  that  train  is  coming  on  other  than  usual 
track.  Where  one  on  a  platform  to  take  a  train  knows  that  it  is 
coming  on  a  track  other  than  the  usual  one,  such  knowledge  is 
sufficient  notice. 

6.  Cabbiebs — when  due  care  for  jury.  On  action  for  death  result- 
ing when  plaintiff's  intestate  fell  on  a  platform  and  was  caught 
in  the  truck  of  an  approaching  train,  it  is  for  the  jury  to  determine 
the  question  of  due  care;  and  a  finding  for  defendant  cannot  be 
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disturbed  where  it  seems  that  deceased  knew  of  the  approach  of 
the  train  but  the  evidence  is  extremely  conflicting  as  to  whether 
she  was  struck  by  the  train,  or  was  attempting  to  board  it  while 
it  was  in  motion  or  whether  she  slipped  on  ice  on  the  platform. 

7.  JuBT — wTien  party  cannot  complain  of  selection.  Plaintiff  can* 
not  complain  concerning  the  selection  of  a  jury  where  his  peremp- 
tory challenges  were  not  exhausted,  and  he  voluntarily  accepted  all 
the  jurors. 

8.  Appeals  and  ebbobs — certificate  of  trial  court.  It  cannot  be 
urged  on  appeal  that  jurymen  were  improperly  selected  from  the 
city  in  which  the  accident  occurred  in  violation  of  an  agree- 
ment of  counsel  that  jurymen  therefrom  should  be  excluded,  where 
the  certificate  of  the  trial  court  does  not  show  such  an  agreement 
or  an  intention  to  exclude  jurors  from  such  city. 

9.  Appeals  and  ebbobs — when  alleged  improper  acceptance  of 
furors  waived,  PlaintifT  cannot  complain  on  appeal  that  jurors  from 
the  city  in  which  the  accident  occurred  were  accepted  in  violation 
of  an  alleged  agreement  of  counsel,  where  he  knew  as  soon  as  the 
examination  began  that  some  were  obtained  in  such  city  but  did 
not  object  until  after  an  unfavorable  verdict. 

10.  Appeals  and  ebbobs — when  cannot  be  urged  that  order  for 
jurors  was  exhausted.  Where  the  sheriff  is  ordered  to  summon 
twelve  Jurors  and,  on  being  ordered  to  bring  six  in  soon,  he  sum- 
mons six  from  the  city  in  which  the  trial  is  held  and  later  brings 
in  twelve  from  nearby  towns,  it  cannot  be  urged  that  the  six 
Jurors  from  the  city  were  summoned  after  the  order  was  exhausted, 
where  the  record  does  not  show  which  jurors  were  served  first. 

11.  Appeals  and  ebbobs — when  question  not  before  court  on  ap- 
peal. Alleged  misleading  answers  of  Jurors  on  voir  dire  and  the 
questions  asked  are  not  preserved  in  the  record  for  appeal,  where 
the  certified  bill  of  exceptions  does  not  contain  the  question  and 
answers  except  as  they  are  embodied  in  an  affidavit  of  plaintiff's 
attorney  in  support  of  a  motion  for  a  new  trial,  though  the  examina- 
tion was  in  open  court. 

12.  Appeals  and  ebbobs — contents  of  record.  What  occurs  in 
open  court  in  the  presence  of  the  trial  Judge  and  what  is  done  by 
him  is  within  his  knowledge  and  cannot  be  made  a  part  of  the 
record  by  ex  parte  affidavits,  but  must  be  recited  in  the  bill  of 
exceptions,  vouched  for  by  the  certificate  of  the  Judge. 

13.  Appeals  and  ebbobs — making  up  bill  of  exceptions.  The 
trial  judge  may  refresh  his  recollection  as  to  what  occurred  at  the 
trial,  by  examining  the  stenographers'  notes,  by  recalling  witnesses 
or  jurors,  or  by  receiving  affidavits,  but  he  must  certify  to  the 
facts,  and  such  facts  can  only  be  reviewed  on  his  certificate  as  to 
what  occurred. 

14.  Appeals  and  ebbobs — presumption  as  to  reasons  for  denial  of 
motion  for  new  trial.    Where  a  motion  for  new  trial  is  denied  after 
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the  filing  of  an  afiidavit  alleging  that  one  party  was  misled  by  the 
answers  of  Jurors  on  voir  dire,  it  will  be  presumed  that  the  Judge, 
of  his  own  knowledge,  knew  that  the  statements  in  the  affldaYit 
were  untrue,  or  that  their  effect  was  obviated  by  other  things 
which  occurred  in  open  court  to  the  knowledge  of  the  Judge. 

15.  New  trial — when  affidavit  defective.  An  affidavit  in  sup- 
port of  a  motion  for  a  new  trial  is  defective  where  some  of  the 
charges  against  a  Juryman  are  hearsay  and  the  source  of  the  affi- 
ant's information  is  not  disclosed. 

16.  New  trial — jurors'  affidavits.  Jurors'  affidavits  are  admis- 
sible to  support  their  verdict. 

17.  New  trial — jurors*  affidavits.  Affidavits  by  Jurymen  will  not 
be  received  to  impeach  their  verdict,  nor  will  affidavits  be  re- 
ceived as  to  statements  by  Jurymen  tending  to  impeach  their 
verdict. 

18.  Jurors — qualifications.  A  conclusion  that  a  Juror  was  not 
disqualified  and  was  not  guilty  of  misconduct  is  warranted  where 
the  affidavits  for  new  trial  allege  that  such  juror's  brother  worked 
for  a  company  in  which  defendant's  attorney  is  a  stockholder,  that 
when  defendant's  attorney  was  state's  attorney  the  Juror  became 
involved  in  a  certain  difficulty  but  was  not  prosecuted,  that  two 
Jurors  complained  of  the  arguments  of  such  Juror  in  the  Jury  room 
and  further  that  such  Juror  stated  that  defendant's  attorney  had 
not  been  his  attorney  when  he  was  so  at  that  time;  the  Juror's  affi- 
davits state  that  he  did  not  know  the  defendant's  attorney  was  such 
a  stockholder,  that  his  verdict  was  not  thereby  influenced,  that 
he  was  under  no  obligation  to  such  attorney  as  state's  attorney, 
and  showed  no  liability  to  criminal  prosecution,  that  he  met  de- 
fendant's attorney  on  the  street  and  asked  him  about  a  certain 
case  and  was  told  by  the  attorney  that  he  would  enter  his  appear- 
ance and  if  anything  more  happened  he  would  see  him  again  and 
that  nothing  further  was  ever  done;  and  affidavits  of  seven  Jurors 
stated  that  such  Juror  was  not  guilty  of  misconduct  in  the  Jury 
room. 

19.  New  trial — when  affidavit  not  ground  for.  Where  an  affi- 
davit of  a  witness  of  an  accident  shows  that  her  testimony  would 
be  only  cumulative  and  not  decisive,  it  is  not  sufficient  ground  for 
new  trial. 

20.  New  trial — when  new  evidence  insufficient  to  authorize. 
Where  deceased  received  injuries  causing  death  when  her  knee 
was  caught  in  the  truck  of  a  railway  car,  it  being  contended  that  she 
had  slipped  on  ice  on  the  station  platform,  a  new  trial,  after  ver- 
dict for  the  defendant,  is  not  warranted  because  at  the  hospital  a 
rubber  overshoe  was  found  on  one  of  deceased's  shoes  but  the  other 
was  not  found  and  the  family  of  deceased  did  not  disclose  such 
facts  until  after  the  trial,  since  lack  of  diligence  was  shown  and 
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It  does  not  appear  that  the  overshoe  would  have  had  a  decisive 
bearing  on  the  verdict. 

21.  iNSTBUcnoNs — when  notations  on  not  harmful.  Notations  on 
instructions  indicating  their  subject-matter  are  not  harmful  where 
the  trial  court  certifies  that  they  were  not  present  when  the  in- 
structions were  given  and  there  is  no  proof  as  to  who  made 
them  or  when  they  were  made. 

Action  in  case  for  death  by  alleged  wrongful  act.  Error  to  the 
Circuit  Court  of  Will  county;  the  Hon.  Chables  B.  Campbell,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Affirmed. 
Opinion  filed  October  15,  1912. 

John  W.  D  'Abct,  for  plaintiff  in  error. 

Snapp  &  Heise^  for  defendant  in  error;  M.  L.  Bell, 
of  counsel. 

Mb.  Justice  Wiujs  delivered  the  opinion  of  the 
court. 

For  several  years  an  accommodation  train  on  the 
Chicago,  Bock  Island  and  Pacific  Eailway  ran  between 
Joliet  and  Chicago,  and  left  Joliet  at  6 :40  a.  m.  each 
week  day.  During  the  night  the  train  is  stored  at  the 
Eastern  Avenue  yards,  a  half  mile  or  more  east  of  the 
depot  in  Joliet,  and,  before  train  time  each  morning, 
it  is  backed  down  to  the  depot  to  receive  its  passen- 
gers. At  the  depot  the  tracks  run  in  an  easterly  and 
westerly  direction.  There  are  two  main  tracks,  and 
the  depot  and  platform  are  on  the  north  side  of  said 
tracks.  The  depot  is  about  17  feet  from  the  first  track, 
and  that  intervening  space  is  covered  by  a  platform  of 
two-inch  plank  which  slopes  two  inches  to  the  south  in 
the  distance  of  17  feet.  Passenger  cars  and  their  steps, 
on  the  north  side  of  the  north  track,  project  six  or  eight 
inches  over  that  platform  and  the  step  is  about  five 
inches  above  the  platform.  The  space  between  the 
platform  and  the  north  rail  is  about  twenty-two  inches. 
The  north  track  is  the  west-bound  track,  and  the  south 
track  is  the  east-bound  track.  On  the  morning  of 
December  16,  1909,  this  train  was  backed  down  to 
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the  station  platform  from  the  Eastern  Avenue  yards, 
on  the  north  or  west  bound  track.  The  train  reached 
the  depot  about  6 :42  a.  m.  Katherine  Ryan  had  been 
a  constant  passenger  on  this  train  each  week-day  for 
about  three  and  a  half  years.  She  lived  in  Joliet  about 
one  mile  from  the  depot,  and  was  engaged  in  business 
in  Chicago.  There  were  many  people  to  take  that 
train  that  morning,  including  Miss  Ryan,  and  many 
of  them  got  out  upon  the  platform  and  near  the  track 
as  the  train  was  backed  in.  Just  before  the  train 
stopped.  Miss  Ryan  fell  upon  the  platform  in  some  way 
about  which  the  witnesses  disagreed,  and  her  left  foot 
and  leg,  and  some  of  her  clothing,  were  drawn  up  be- 
tween one  of  the  western  wheels  of  the  westernmost 
car  and  the  framework  of  the  truck.  Her  knee  passed 
beyond  a  certain  bar,  a  part  of  the  frame  of  the  truck, 
and  her  foot  and  that  part  of  her  leg  below  the  knee 
hung  free,  but  her  knee  was  crushed,  and  the  soft  tis- 
sues of  her  abdomen  and  left  groin  were  severely  lace- 
rated, and  it  was  found  that  the  position  of  her  knee 
beyond  this  bar,  or  equalizer,  or  spring,  prevented  her 
being  removed.  Several  different  expedients  for  re- 
leasing her  were  tried.  The  local  physician  of  the  rail- 
road company  was  called  and  he  administered  reme- 
dies to  stimulate  her  heart  action  and  to  relieve  her 
pain.  She  was  covered  with  a  policeman  ^s  coat.  Fi- 
nally it  became  necessary  to  dismantle  the  truck  in 
order  to  release  her.  From  the  time  of  the  accident  till 
she  was  removed  from  the  truck  was  variously  esti- 
mated at  from  45  to  55  minutes.  She  was  removed 
to  a  hospital  and  attended  by  several  physicians,  and 
died  that  evening.  An  administrator  of  her  estate  was 
appointed,  who  brought  this  action  against  the  railway 
company  to  recover  for  the  loss  to  her  next  of  kin. 
Upon  a  jury  trial  there  was  a  verdict  for  the  defend- 
ant. A  motion  by  plaintiff  for  a  new  trial  was  heard 
and  denied,  defendant  had  judgment,  and  plaintifif  has 
sued  out  a  writ  of  error  to  review  the  record. 
The  declaration  contained  eight  counts.     Plaintiff 
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dismissed  the  second  count  during  the  trial.  The  court 
instructed  the  jury  that  there  could  be  no  recovery 
under  the  third  count,  and  properly  so,  for  if  it  stated 
a  cause  of  action  it  was  not  supported  by  the  proof. 
There  are  two  other  counts,  as  to  which  it  is  at  least 
doubtful  if  they  state  a  cause  of  action ;  but  it  is  suffi- 
cient to  say  of  the  declaration  that  it  contained  counts 
covering  the  main  grounds  upon  which  plaintiff  con- 
tends he  should  have  recovered.  Plaintiff  argues  that 
the  train  was  negligently  backed  down  to  the  station 
on  the  wrong  track  and  without  notice  to  deceased; 
that  defendant  was  guilty  of  negligence  in  failing  to 
have  at  hand  suflScient  appliances  wherewith  to  dis- 
mantle the  truck  promptly;  and  that  the  accident  was 
caused  by  the  negligence  of  defendant  in  permitting 
ice  upon  the  platform,  and  in  putting  out  the  platform 
light  at  6:30  that  morning. 

Defendant  usually  backed  this  train  down  upon  the 
south  track  and,  if  it  had  done  so,  this  accident  could 
not  have  happened  at  that  particular  place.  If  it  be 
held  that  a  cause  of  action  can  arise  from  an  unan- 
nounced change  by  a  railroad  company  of  the  track 
upon  which  it  runs  a  particular  train,  no  such  case  for 
plaintiff  was  made  here,  for  many  reasons.  There 
were  two  cases  which  might  arise  any  day,  under  which 
the  rules  of  the  company  required  this  train  to  be 
backed  down  to  the  station  on  the  west  bound  track. 
There  was  another  passenger  train  from  the  west  due 
to  arrive  at  and  leave  Joliet  before  this  train  left.  If 
that  train  was  behind  time  and  had  not  passed  when 
the  time  came  to  back  this  accommodation  train  down, 
but  was  near  enough  so  that  it  must  be  allowed  to  pass 
before  the  accommodation  train  started,  then  it  was  the 
duty  of  those  in  charge  of  the  accommodation  train 
to  back  it  down  on  the  north  track.  There  was  also  a 
rule  of  the  road  that  if  any  train  broke  in  two,  the  head 
of  the  train  had  a  right  to  back  down  to  the  rear  por- 
tion on  the  same  track,  and  no  other  engine  or  train 
was  permitted  to  go  between.    On  the  morning  in  ques- 
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tion  a  freight  train  going  east  on  the  south  track  broke 
in  two  west  of  Joliet,  leaving  the  rear  of  its  train 
there,  and  did  not  stop  till  after  it  had  passed  this  ac- 
commodation train  standing  in  the  Eastern  Avenue 
yards.  Under  those  circumstances,  the  rule  of  the 
road  required  those  in  charge  of  the  accommodation 
train  to  back  down  to  the  station  on  the  north  track, 
and  that  was  why  they  did  so  on  this  particular  day. 
But  further,  in  the  winter  time  it  was  a  very  common 
thing  for  the"  through  passenger  train,  which  should 
precede  the  accommodation,  to  be  late  and,  by  reason 
thereof,  for  the  accommodation  to  back  down  to  the 
station  on  the  north  track;  and  the  proof  is  that  for 
the  two  weeks  in  December  preceding  this  accident, 
this  train  had  backed  down  on  the  north  track  an  aver- 
age of  four  days  in  the  week  or  two-thirds  of  the  time. 
Deceased  took  this  train  every  day  and  could  not  fail 
to  know  that  for  the  preceding  two  weeks  she  had 
usually  taken  the  train  on  the  north  track.  More  than 
all  that,  an  engine,  or  train,  was  liable  to  be  going 
west  on  the  north  track  at  any  time  and,  if  this  train 
had  backed  down  on  the  side  track,  deceased  would 
not  have  been  warranted  in  crossing  the  north  track 
to  reach  it  without  first  looking  to  see  whether  any 
train  was  approaching  from  the  east  on  the  north 
track.  In  fact,  before  the  train  reached  the  station 
platform,  the  speed  had  been  reduced  to  about  two 
miles  per  hour;  there  were  two  ** blizzard''  lights  on 
the  back  of  the  train,  which  are  the  usual  lights  placed 
in  that  position;  there  was  also  a  lantern  on  the  rear 
platform  of  the  train,  showing  a  white  light,  and  an- 
other lantern,  showing  a  red  light,  and  a  railroad  em- 
ployee was  on  the  back  platform  with  still  another 
lighted  lantern  in  his  hand.  Another  employee  stood 
on  the  rear  platform,  holding  in  one  hand  an  air  brake, 
by  which  he  could  stop  the  train  without  any  action  by 
the  engineer,  and  in  the  other  hand  an  air  brake  whis- 
tle, which  he  was  continuously  sounding  as  he  crossed 
Ottawa  street,  just  east  of  the  depot  grounds,  and 
came  up  to  liiis  station  platform.     Moreover,  there 
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was  a  crossing  bell  at  Ottawa  street,  which  was  ring- 
ing. As  the  train  nearly  reached  the  place  where  de- 
ceased was  injured,  the  proof  is  that  one  of  the  men 
on  the  rfear  platform  of  the  approaching  car  concluded 
that  some  of  the  women  standing  on  the  station  plat- 
form were  too  close  to  the  train  and  called  out  to  them 
to  get  out  of  the  way.  The  passengers  and  employees 
who  were  witnesses  all  knew  that  this  train  was  com- 
ing on  that  track.  An  effort  was  made  to  show  that 
it  was  nearly  dark,  but  we  are  satisfied  from  the  evi- 
dence that  the  jury  were  warranted  in  finding  that  it 
was  practically  daylight,  though  somewhat  foggy. 
Witnesses  for  plaintiff  testified  that  deceased  was 
looking  directly  at  the  coming  train.  We  are  of  opin- 
ion that  the  jury  must  have  found  from  the  evidence 
that  deceased  saw  this  train  and  knew  it  was  coming 
on  the  north  track.  If  she  knew  it  was  coming  on  that 
track,  no  other  notice  was  required.  We  are  of  opin- 
ion that  the  jury  could  not  reasonably  have  rendered 
a  verdict  in  favor  of  plaintiff,  based  upon  the  fact  that 
the  train  backed  down  on  the  north  track. 

Defendant's  employees  and  others  who  assisted  first 
sought  to  release  deceased  by  the  use  of  jacks,  but 
those  did  not  aid.  Then  they  tried  to  raise  or  move 
the  bar  which  held  her  knee,  by  the  use  of  iron  levers, 
but  it  was  found  impossible  to  get  her  knee  past  the 
bar.  They  finally  sent  for  tools  and  appliances  some 
distance  away,  with  which  they  dismantled  the  truck. 
One  or  two  witnesses  for  plaintiff  claimed  this  could 
have  been  done  in  a  very  short  time  and  with  common 
appliances  which  were  at  hand  and  which  were  not 
used,  but  other  witnesses  claimed  that  this  could  not 
have  been  done.  It  is  clear  that  there  was  much  ex- 
citement at  the  train  and  that  the  railroad  employees 
were  much  puzzled  to  know  how  to  proceed,  and  that 
for  some  time  it  was  confidently  expected  that  in  a 
minute  or  two  deceased  would  be  released,  and  that 
every  person  in  charge  did  everything  they  could  think 
of  and  considered  practicable.    Plaintiff  contends  that 
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defendant  should  have  had  right  there  at  the  depot 
all  the  appliances  necessary  to  instantly  dismantle  the 
truck.  We  cannot  agree  with  this  contention.  ProU 
ably  such  an  accident  never  before  happened  in  the 
operation  of  any  railroad.  Passenger  cars  are  built 
to  be  run  with  great  speed  and,  for  the  safety  of  the 
passengers,  the  trucks  are  necessarily  made  very 
strong  and  made  so  as  not  to  yield  to  any  ordinary 
blow  or  pressure.  The  trucks  are  not  built  to  be  read- 
ily dismantled,  but  exactly  the  opposite.  We  are  of 
opinion  that  it  must  be  held  that  in  this  sudden  emer- 
gency, so  different  from  any  other  within  the  experi- 
ence of  employees  of  defendant,  they  did  everything 
they  could  do  to  extricate  deceased  from  her  position. 
But  further,  no  cause  of  action  in  favor  of  plaintiff 
is  shown  by  the  evidence  by  reason  of  the  fact  that 
deceased  was  not  more  promptly  released,  for  the  med- 
ical testimony  is  that  the  injuries  to  her  knee,  thigh, 
abdomen,  and  groin,  were  sufficient  to  produce  death, 
even  if  she  had  not  been  detained  so  long. 

The  witnesses  for  the  plaintiff  differed  greatly  in 
their  testimony  as  to  the  cause  of  the  accident.  Some 
testified  that  deceased  stood  in  line  with  the  outer  edge 
of  the  incoming  car,  and  was  struck  by  the  step  and 
knocked  down.  Others  testified  that  she  slipped  and 
then  was  struck  by  the  step.  Others  gave  testimony 
tending  to  show  that  deceased  reached  up  and  appa- 
rently took  hold  of  the  first  handle  bar,  and,  as  the 
train  was  still  in  motion,  was  thrown  thereby  or  lost 
her  hold.  Others  saw  none  of  these  things,  but  testi- 
fied that  as  the  nearest  end  of  the  approaching  car 
came  opposite  her  she  slipped  and  went  under  the  train. 
Her  leg  was  not  run  over  by  any  wheel.  There  was 
evidence  that  there  was  snow  and  ice  on  the  platform. 
It  was  zero  weather  and  there  was  fog  or  moisture  in 
the  atmosphere,  and  the  proof  was  that  all  the  side- 
walks in  the  city  were  icy  and  slippery  that  morning. 
Deceased  walked  a  mile  to  the  depot  and  knew  that 
fact.    The  snow  had  been  swept  off  the  platform  be- 
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fore  the  day-men  in  charge  of  the  platform  left  the 
preceding  evening.  It  lay  between  the  edge  of  the 
platform  and  the  first  rail.  There  was  some  snow  upon 
the  platform  which  had  been  tracked  npon  it,  but  the 
plants  were  in  plain  sight.  As  engines  passed  along 
during  the  night,  they  emitted  steam  from  the  valves 
which  dripped  upon  the  outer  edge  of  the  platform 
and  froze  there  during  the  night.  The  men  whose  duty 
it  was  to  keep  the  platform  clear  were  not  out  at 
night,  except  in  cases  of  emergencies,  like  storms, 
and  they  were  not  out  the  night  preceding  this  ac- 
cident, and  they  did  not  go  on  duty  till  seven  a.  m., 
and  had  not  arrived  when  the  accident  occurred,  and 
there  was  on  the  southernmost  part  of  the  platform 
such  ice  as  had  accumulated  from  engines  passing 
during  the  night,  and  a  part  of  the  evidence  for 
plaintiff  tended  to  show  that  deceased  slipped  on 
this  ice  and  fell  because  thereof.  If  plaintiff  has  any 
cause  of  action  it  is  because  of  the  presence  of  that 
ice.  It  was  for  the  jury  to  determine  from  this  con- 
flicting evidence  whether  deceased  was  in  the  exercise 
of  due  care  for  her  own  safety  in  being  so  close  to  the 
approaching  train  as  to  be  struck  by  the  front  end 
thereof,  if  she  was  so  struck,  or  in  attempting  to  get 
upon  the  car  while  it  was  in  motion,  under  all  these 
circumstances,  if  she  did  try  to  get  on  the  car  while  it 
was  in  motion,  or  in  being  so  close  to  the  train  while 
it  was  in  motion  that  if  she  slipped  she  would  fall 
under  it ;  and  also  to  determine  whether  defendant  was 
in  the  exercise  of  the  care  which  it  owed  to  its  passen- 
gers in  not  removing  this  ice  during  the  night.  We 
conclude  that  a  determination  of  these  questions  of 
fact  upon  this  conflicting  evidence,  with  the  approval 
thereof  by  the  trial  judge,  cannot  reasonably  be  dis- 
turbed by  us  under  the  evidence.  We  cannot  say 
that  the  jury  should  have  found  that  deceased  was 
not  in  the  line  of  the  train  and  was  not  struck  by  the 
front  step,  arid  did  not  seize  or  attempt  to  seize  the 
handle  bar,  and  fell  because  the  car  was  in  motion,  and 
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was  in  the  exercise  of  due  care  in  being  at  the  place 
where  she  was  while  the  train  was  in  motion ;  nor  can 
we  say  that  the  jury  should  have  found  that  the  ice 
was  such  that  defendant  was  negligent  in  not  having 
it  removed  during  the  night.  We  cannot  say  that  the 
jury  should  have  found  that  defendant  was  negligent 
in  not  having  a  light  upon  that  platform  at  that  time, 
since  the  proof  warranted  the  jury  in  finding  that  it 
was  practically  daylight.  The  fact  undoubtedly  is  that 
the  passengers,  including  deceased,  were  in  a  great 
hurry  to  enter  the  train,  and  they  carelessly  went  to 
a  position  very  close  to  the  coming  car.  It  cannot 
be  known  with  any  certainty  from  this  evidence 
whether  the  accident  happened  because  deceased  got 
too  close  to  the  train  and  was  hit  by  the  step  and  was 
knocked  down,  or  whether  she  tried  to  get  on  the  train 
while  it  was  moving  and  got  hold  of  the  bar  and  lost 
her  balance,  or  slipped  on  the  icy  platform  as  she  was 
close  to  the  truck.  It  may  be  that  a  verdict  for  plain- 
tiff would  have  been  sustainable  by  reason  of  the  pres- 
ence of  the  ice,  but  we  see  no  ground  upon  which  a 
verdict  for  defendant  on  this  subject  can  be  disturbed 
under  this  testimony. 

Upon  the  motion  for  a  new  trial  the  plaintiff  con- 
tended that  the  jury  had  been  improperly  selected. 
What  occurred  in  open  court  on  that  subject  can  only 
be  ascertained  from  the  certificate  of  the  trial  judge, 
for  reasons  hereinafter  stated.  From  that  certificate 
it  appears  that  the  trial  of  this  cause  was  begun  in  the 
afternoon  of  December  12,  1910;  that  there  were  but 
16  jurors  in  the  regular  panel  remaining  and  the  court 
so  advised  counsel  and  they  consented  that  12  jurors  be 
summoned  from  the  body  of  the  county;  that  plaintiff  *8 
attorney  suggested  that  jurors  ought  not  to  be  called 
from  the  court  house  or  streets  near  by  and  defend- 
ant *s  attorney  suggested  that  they  should  not  be  called 
from  cigar  stores  and  saloons.  From  affidavits  it 
appears  that  12  jurors  were  summoned  to  appear  on 
the  following  morning  from  the  towns  of  Wilmington, 


Second  Distbiot — October,  1912.  207 

Kelly  Y.  Chicago,  R.  I.  ft  P.  Ry.  Co.,  175  111.  App.  196. 

Plainfield  and  Frankfort,  each  at  some  distance  from 
the  comity  seat ;  that  during  the  afternoon,  the  jurors 
in  the  court  room  being  nearly  exhausted,  the  presid- 
ing judge  told  the  minute  clerk  to  tell  the  sheriff  to 
have  six  of  those  jurors  sent  in  soon,  and  that  that 
direction  was  communicated  to  the  sheriff.  The  latter 
sent  men  out  into  the  city  of  Joliet  and  had  six  men 
brought  in,  and  with  those  men  the  impanelment  pro- 
ceeded and  11  jurors  were  obtained  that  afternoon. 
On  the  following  morning  the  12  men  from  Wihning- 
ton,  Plainfield,  and  Frankfort,  appeared,  and  the  first 
one  of  them  called  into  the  box  was  accepted  as  the 
12th  juror.  Plaintiff  now  contends  that  it  was  the 
meaning  and  intention  of  counsel  and  the  court  that 
these  jurymen  should  not  be  selected  from  the  city  of 
Joliet,  and  that  these  six,  called  on  the  afternoon  of 
Monday,  were  brought  in  in  violation  of  that  under- 
standing and  order.  The  certificate  of  the  court,  to 
which  we  can  alone  look  for  what  occurred  in  open 
court,  does  not  show  that  the  city  of  Joliet  was  ex- 
cluded or  was  intended  to  be  excluded  from  the  terri- 
tory within  which  the  jurors  should  be  obtained. 
**The  body  of  the  county '*  included  the  city  of  Joliet. 
But  as  soon  as  the  examination  of  those  six  men  began, 
plaintiff's  attorney  knew  that  they  were  obtained  in 
Joliet,  and  if  that  was  in  violation  of  his  rights,  he 
should  have  made  it  known  to  the  court  at  once  and 
not  have  waited  till  an  unfavorable  verdict  had  been 
returned.  Plaintiff  argues  on  the  assumption  that  be- 
fore the  sheriff  summoned  the  six  men  from  Joliet,  he 
had  already  summoned  the  12  men  from  Wilmington, 
Plainfield,  and  Frankfort,  and  his  writ  or  order  had 
been  exhausted:  We  find  nothing  in  the  record  to  sus- 
tain this  claim.  For  all  that  appears  it  may  be  that 
the  six  men  in  Joliet  were  the  first  ones  served.  It 
was  several  miles  in  different  directions  from  the  city 
of  Joliet  to  the  residences  of  the  country  jurors,  and 
there  is  nothing  to  show  when  they  were  served,  ex- 
cept that  it  was  in  time  for  them  to  be  present  in  court 
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the  following  morning.  If  the  men  in  Joliet  were 
served  first,  then  they  were  in  fact  a  part  of  the  num- 
ber whom  the  sheriff  had  been  directed  to  summon 
from  the  body  of  the  county.  No  objection  is  urged 
to  the  one  juror  who  was  selected  on  Tuesday  morn- 
ing out  of  the  12  men  who  were  from  the  country.  The 
bringing  in  of  18  men  when  the  written  order  was  only 
for  12,  may  have  been  caused  by  the  fact  that  the 
sheriff  and  his  deputies  had  just  taken  office.  The 
sheriff  seems  not  to  have  been  advised  that  the  six 
men  called  for  by  the  court,  Monday  afternoon,  were 
intended  to  be  a  part  of  the  12  called  for  by  the  origi- 
nal order.  Plaintiff  did  not  exercise  all  his  peremptory 
challenges  and  voluntarily  accepted  the  jurors  who 
tried  the  cause,  and  has  no  ground  of  complaint,  under 
People  V.  Gray,  251  111.  431 ;  Hartshorn  v.  Illinois  Val- 
ley R.  Co.,  216  111.  392 ;  Siebert  v.  People,  143  111.  571 ; 
People  V.  Brown,  150  111.  App.  365,  and  other  cases 
there  cited. 

Plaintiff  contends  that  he  was  misled  and  deceived 
by  the  answers  of  the  jurors.  Wood  and  Schultz,  upon 
their  voir  dire.  The  questions  put  to  those  jurors  and 
their  answers  thereto  are  not  contained  in  the  bill  of 
exceptions,  except  as  they  are  embodied  in  one  of  the 
affidavits  made  by  plaintiff's  attorney  in  support  of 
the  motion  for  a  new  trial.  There  is  no  certificate  by 
the  trial  judge  showing  what  occurred  upon  the  exam- 
ination of  said  jurors.  The  examination  was  in  open 
court  on  the  trial  of  this  cause.  What  is  done  by  the 
trial  judge  and  what  occurs  in  open  court  in  his  pres- 
ence is  within  his  knowledge  and  must  be  recited  in 
the  bill  of  exceptions  vouched  for  by  his  certificate, 
and  cannot  be  made  a  part  of  the  record  by  ex  parte 
affidavits.  If  such  a  practice  should  be  tolerated,  then 
on  a  motion  for  a  new  trial  affidavits  might  be  filed  to 
show  what  rulings  the  court  made  upon  the  evidence 
and  upon  the  instructions.  If  a  trial  judge  does  not 
remember  what  occurred,  he  may  refresh  his  recollec- 
tion by  examining  the  stenographer's  notes,  by  recall- 
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ing  witnesses  or  jurors,  or  he  may  receive  affidavits, 
but,  when  his  recollection  has  been  refreshed,  it  is  he 
who  must  certify  to  the  fact,  and  such  fact  can  only 
be  reviewed  upon  his  certificate  as  to  what  occurred. 
Indeed,  if  after  the  filing  of  such  an  affidavit  for  a  new 
trial,  the  court  denies  the  motion,  it  will  be  presumed 
in  support  of  the  action  of  the  court,  that  the  presid- 
ing judge,  of  his  own  knowledge,  knew  that  the  state- 
ments in  the  affidavits  .of  what  occurred  in  open  court 
were  untrue,  or  that  their  effect  was  obviated  by  other 
things  which  occurred  in  open  court  to  the  knowledge 
of  the  presiding  judge.  Mayes  v.  People,  106  111.  306 ; 
Peyton  v.  Village  of  Morgan  Park,  172  111.  102 ;  Deel 
V.  Heiligenstein,  244  111.  239.  We  applied  these  prin- 
ciples in  Holland  v.  People,  132  111.  App.  449 ;  Clark  v. 
Hemmingson,  132  111.  App.  619;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Ross,  136  111.  App.  518;  People  v.  Strauch, 
153  111.  App.  544.  Our  judgment  in  the  latter  case  was 
affirmed  in  People  v.  Strauch,  247  111.  220.  In  that 
case  an  affidavit  was  filed,  setting  forth  questions  put 
to  a  certain  juror  and  his  answers  and  the  denial  of  a 
challenge  for  cause.  The  Supreme  Court  said:  **This 
question  is  attempted  to  be  preserved  in  the  record  by 
an  affidavit  in  support  of  the  motion  for  a  new  trial. 
Under  the  authorities  heretofore  cited,  these  alleged 
occurrences,  being  shown  only  by  affidavit,  are  not 
properly  preserved  for  review  here.'*  Under  the 
above  authorities  and  other  cases  there  cited,  the  ques- 
tions propounded  to  these  jurors  and  their  answers 
thereto  are  not  before  this  court,  and  it  would  there- 
fore be  impossible  for  us  to  determine  whether  such 
answers  were  full  and  candid  or  deceptive,  and  the 
judgment  cannot  be  reversed  on  this  record  by  reason 
of  said  supposed  questions  and  answers.  The  show- 
ing on  this  subject  made  by  the  affidavit  of  plain- 
tiff's attorney  is  defective  in  another  respect.  As  to 
some  of  the  charges  made  against  the  juryman.  Wood, 
the  affidavit  contains  hearsay  only,  unsupported  by  the 
affidavit  of  any  one  who  knows  the  facts,  and  without 
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a  disclosure  of  the  source  of  the  affiant's  informatian. 
We  conceive  that  a  verdict  cannot  be  set  aside  on  hear- 
say, but  that  the  alleged  facts  should  have  been  shown 
by  the  affidavit  of  some  one  who  would  testify  thereto 
of  his  own  knowledge. 

We,  however,  conclude  to  refer  to  the  more  import- 
ant of  the  matters  complained  of.  The  affidavit  in 
question  stated  that  a  brother  of  the  juror,  Wood, 
worked  for  a  certain  printing  eompany,  and  that  the 
affiant  is  informed  and  believes  that  one  of  defendant's 
attorneys  is  a  stockholder  in  that  company.  Affidavits 
of  jurors  are  admissible  to  support  their  verdict.  City 
of  Chicago  v.  Dermody,  61  IlL  431.  They  were  re- 
ceived and  considered  to  support  a  verdict  in  Sanitary 
Dist.  of  Chicago  V.  CuUerton,  147  111.  385,  392.  The 
affidavit  of  the  juror.  Wood,  was  filed  for  that  purpose. 
He  therein  stated  that  he  did  not  know  that  defend- 
ant's attorney  was  a  stockholder  in  said  company, 
and  that  he  had  not  been  on  speaking  terms  with  his 
brother  for  several  years,  and  was  not  influenced  in 
his  verdict  by  any  such  consideration.  The  affidavit 
of  plaintiff's  attorney  stated  that,  after  the  trial,  he 
was  informed  that  while  one  of  defendant's  attorneys 
was  State's  Attorney,  the  juror.  Wood,  was  involved 
in  a  difficulty,  the  details  of  which  affiant  was  not  .at 
liberty  to  disclose,  and  that  the  same  was  brought  to 
the  attention  of  said  State's  Attorney,  and  that  Wood 
was  not  prosecuted,  and  that  affiant  believed  that 
Wood  was  thereby  put  under  obligation  to  the  State's 
Attorney.  The  affidavit  of  the  juror.  Wood,  stated  the 
details  of  said  matter,  and  showed  nothing  which  could 
subject  him  to  a  criminal  prosecution  or  put  him  under 
any  obligations  to  the  State's  Attorney.  The  affida- 
vit of  plaintiff's  attorney  showed  that  several  days 
after  the  trial,  two  of  the  jurors  visited  his  office  and 
apparently  sought  to  explain  their  adverse  verdict  by 
complaining  of  the  arguments  by  the  juror,  Wood, 
in  the  discussion  of  the  cause  in  the  jury  room  and 
by  complaining  that  he  talked  loudly  there.    Not  only 
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will  affidavits. by  jurymen  not  be  received  to  impeach 
their  verdict,  but  also  affidavits  will  not  be  received  as 
to  the  statements  made  by  jurymen  after  the  verdict 
has  been  received  and  tending  to  impeach  that  ver- 
dict. If  such  statements  to  third  parties  were  received, 
the  unsworn  statements  of  jurymen  would  be  permit- 
ted to  overcome  their  verdict,  rendered  under  the  solem- 
nity of  an  oath.  The  admission  of  such  statements 
would  encourage  the  practice  of  tampering  with  jury- 
men after  their  discharge.  The  admission  of  such 
statements  would  furnish  dissatisfied  and  corrupt  ju- 
rors the  means  of  destroying  the  verdict  to  which 
they  had  assented.  Heldmaier  v.  Rehor,  188  HI.  458 ; 
Phillips  V.  Town  of  Scales  Mound,  195  111.  353 ;  City 
of  Chicago  v:  Saldman,  225  HI.  625 ;  Foley  v.  Everett, 
142  HI.  App.  250;  Soens  v.  Chicago,  W.  &  V.  Coal  Co., 
160  111.  App.  467.  Defendant,  in  support  of  the  ver- 
dict, filed  the  affidavits  of  seven  jurors  and  by  them 
showed  that  the  juror,  Wood,  was  not  guilty  of  any 
breach  of  duty  or  lack  of  decorum  in  the  jury  room, 
and  also  showed  that  the  verdict  was  the  result  of  a 
careful  consideration  of  the  verdict  and  a  full  deliber- 
ation. The  principal  contention  as  to  the  juror.  Wood, 
in  the  affidavit  of  plaintiff's  attorney  is  that  he  asked 
said  juror  if  one  of  the  attorneys  for  defendant  had 
been  his  attorney,  and  that  he  answered  *'No,'' 
whereas  said  attorney  was  the  attorney  of  the  juror, 
Wood,  at  that  time  in  a  suit  then  pending  in  the 
County  Court.  The  affidavit  of  the  juror,  Wood, 
showed  that  he  had  been  sued  by  one  Hiney,  before  a 
justice  of  the  peace,  for  a  small  sum  which  he  denied 
that  he  owed ;  that  he  employed  one  Morrill  Sprague, 
an  attorney  of  the  Will  County  bar,  to  defend  him, 
and  after  repeated  continuances  Sprague  procured  the 
dismissal  of  that  suit  for  want  of  prosecution;  that 
Hiney  then  sued  him  again  before  another  justice  and 
Sprague  defended  him  and  procured  the  dismissal  of 
that  suit  for  want  of  prosecution;  that  Hiney  then 
sued  him  in  the  County  Court,  and  he  tried  to  find 
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Sprague  and  failed,  and  did  not  know  what  advantage 
might  be  taken  of  him  in  the  County  Court,  and  met 
one  of  defendant's  attorneys  on  the  street  and  told 
him  about  it  and  asked  him  if  anything  could  be  done 
to  harm  him,  and  said  attorney  replied  that  he  would 
enter  his  appearance  for  Wood  and  if  anything  came 
of  it.  Wood  could  see  him  again,  and  that  nothing  fur- 
ther had  ever  been  done  about  the  case.  It  was  made 
to  appear  that  defendant's  attorneys  did  file  the  writ- 
ten appearance  of  Wood  in  said  case,  and  that  on  the 
day  that  this  trial  was  completed  the  county  judge 
called  one  of  said  attorneys  into  the  County  Court  and 
the  case  was  thereupon  continued.  In  his  affidavit,  the 
juror.  Wood,  stated  that  said  attorney  had  never  been 
employed  by  him  in  any  case  and  that  he  did  not  con- 
sider what  was  said  between  them  on  the  street  an 
employment,  and  he  had  paid  him  nothing  and  had 
never  consulted  him  as  an  attorney,  except  in  said  con- 
versation on  the  street.  He  further  stated  that  said 
attorney  had  been  employed  for  a  debtor  against  whom 
he  had  a  claim,  and  against  whom  he  represented  other 
claims ;  and  he  had  been  in  the  office  of  said  attorney 
to  adjust  said  claims  wherein  said  attorney  repre- 
sented the  opposite  side  from  himself.  He  further 
stated  that  he  had  always  been  on  good  terms  with 
the  attorneys  for  both  sides  and  that,  not  very  long 
before  this  trial,  he  had  business  transactions  with 
plaintiff's  attorney  concerning  certain  real  estate  deals, 
in  which  both  plaintiff's  attorney  and  himself  made  a 
profit ;  and  that  in  political  matters  he  had  sometimes 
supported  plaintiff's  attorney  and  sometimes  defend- 
ant's attorney.  It  further  appeared  that  Wood  had 
never  served  on  a  jury  before;  that  he  had  business 
engagements  connected  with  the  coming  Christmas 
season  which  would  result  in  his  suffering  serious 
financial  loss  if  he  served  as  a  juryman  in  this  case, 
and  that  he  did  everything  he  could  think  of  to  get 
excused,  and  that  if  he  had  realized  that  his  talk  with 
defendant's  attorney  on  the  street  constituted  the  lat- 
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ter  his  attorney,  he  would  have  been  very  glad  to  take 
advantage  thereof  and  secure  a  dismissal  from  the 
case.  We  are  of  opinion  that  the  trial  judge  was  war- 
ranted in  concluding  that  the  juror  was  not  disqual- 
ified by  the  facts  above  stated  and  was  not  guilty  of 
any  misconduct.  As  to  the  juror,  Schultz,  we  think  it 
sufficient  to  say  that  the  affidavit  of  plaintiff's  attor- 
ney shows  that  on  his  examination  he  disclosed  the 
fact,  which,  of  course,  was  known  to  plaintiff's  attor- 
ney, that  plaintiff's  attorney  had  three  suits  pending 
against  his  employer.  Plaintiff  had  not  exhausted  his 
peremptory  challenges  and  saw  fit  to  take  the  juror, 
notwithstanding  that  disclosure.  Schultz  also  had 
never  served  as  a  juror  and  was  exceedingly  anxious 
to  avoid  service.  He  was  in  fact  a  registered  phar- 
macist, but  did  not  claim  an  exemption  on  that  account 
till  after  he  had  been  accepted  by  both  sides  and  the 
court  then  refused  to  excuse  him.  When  all  the  affi- 
davits are  considered,  it  is  a  just  conclusion  that  the 
jury  rendered  a  conscientious  verdict  after  due  de- 
liberation. 

Miss  Helen  Maher  was  on  the  station  platform  at 
the  time  of  this  accident,  intending  to  take  passage  on 
said  train,  and  she  was  not  called  as  a  witness,  and 
a  new  trial  was  sought  on  the  ground  that  the  testi- 
mony which  she  would  give  was  newly  discovered  evi- 
dence. Her  affidavit  shows  that  she  would  corroborate 
some  of  plaintiff's  witnesses  and  contradict  others. 
It  contained  no  new  matter,  but  was  merely  cumulative 
and  not  decisive,  and  on  familiar  principles  was  not  a 
sufficient  ground  for  granting  a  new  trial.  At  the  hos- 
pital a  rubber  overshoe  was  found  on  one  of  the  shoes 
of  deceased  and  the  other  rubber  was  not  found.  This 
rubber  overshoe  was  placed  in  the  possession  of  the 
family  of  deceased,  the  beneficiaries  in  this  suit,  a  few 
days  later.  They  did  not  disclose  the  facts  al3out  it 
to  their  attorney  till  after  the  trial  of  the  suit.  This 
would  not  warrant  a  new  trial,  both  because  of  a  lack 
of  diligence  on  the  part  of  the  beneficiaries  in  failing 
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to  bring  forward  this  evidence  on  the  trial,  and  also 
because  it  does  not  appear  that  the  existence  and  con- 
dition of  said  rubber  overshoe  would  have  had  any 
decisive  bearing  on  the  verdict. 

Many  of  the  instructions,  as  they  appeared  in  the 
original  record  in  this  case,  contained  on  their  margin 
catch  words,  tending  to  indicate  briefly  the  subject- 
matter  of  the  instruction.  The  bill  of  exceptions 
made  it  appear  that  the  judge  gave  those  instructions 
with  those  notations  upon  them.  Plaintiff's  brief  here 
argued  that  those  notations  constituted  reversible 
error.  The  existence  of  those  notations  was  unknown 
to  the  trial  judge  and  evidently  to  defendant's  attor- 
neys until  said  brief  was  filed  here.  A  continuance 
was  then  obtained  and  an  application  was  made  to  the 
trial  judge  to  amend  the  bill  of  exceptions,  and  there 
was  a  hearing,  and  the  bill  of  exceptions  was  amended 
by  striking  out  all  said  notations,  and  it  was  found 
and  certified  by  the  trial  judge  that  said  notations  were 
not  upon  the  instructions  when  the  instructions  were 
given  to  the  jury.  Said  amendments  were  shown  here 
by  a  supplemental  record.  There  is  no  proof  who  made 
those  notations  nor  when  they  were  made.  They  were 
probably  made  by  the  jurymen  in  their  discussion  in 
the  jury  room.  They  were  not  harmful  in  their  char- 
acter. 

Plaintiff  contends  that  defendant's  instructions 
were  improper,  and  that  too  many  of  them  end  by  a 
direction  to  find  the  defendant  not  guilty,  and  that 
some  instructions  ignore  some  issues.  We  have  ex- 
amined the  instructions  complained  of  and  find  that 
each  states  a  condition  which,  if  found  by  the  jury  to 
exist,  would  require  a  verdict  of  not  guilty,  regardless 
of  other  issues.  The  case  went  to  the  jury  on  six 
counts  of  the  declaration,  stating  many  different 
grounds  of  liability,  and  defendant  had  a  right  to  an 
instruction  to  meet  each  of  those  contentions.  Each 
instruction  which  directed  a  verdict  of  not  guilty,  was 
so  qualified  as  to  be  correct.    Complaint  is  made  of 
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instruction  No.  14,  given  at  defendant 's  request,  which 
stated  that  it  was  the  duty  of  defendant  to  back  this 
train  far  enough  west  so  that  passengers  could  take 
the  train  at  the  station  platform  and  not  to  stop  at 
Ottawa  street  and  compel  the  passengers  to  go  there  to 
get  on.  That  this  was  the  duty  of  defendant  is  appar- 
ent from  sections  1  and  2  of  the  Act  of  May  23,  1877, 
compelling  railroad  companies  to  build  and  maintain 
depots,  and  also  from  sections  22  and  23  of  the  act 
in  relation  to  fencing  and  operating  railroads.  The 
instruction  was  made  necessary  by  testimony  intro- 
duced by  plaintiff  to  the  effect  that  defendant  could 
have  stopped  this  train  at  Ottawa  street  or  east 
thereof  to  receive  passengers. 

We  find  no  reversible  error  in  the   record.     The 
judgment  is  therefore  affirmed. 

Affirmed. 


Frederick  Scott^  Plalntlif  In  Error,  y.  Miles  Desire, 

Defendant  In  Error. 

Oen.  No.  6,680. 

1.  Statute  of  fbattdb — part  performance.  To  remove  an  oral 
oontract  for  the  sale  of  land  from  the  operation  of  the  Statute  of 
B*raud8  it  must  appear  that  the  vendee  took  poBsesslon  under  it 
and  made  permanent  and  valuable  improvements  with  his  own 
funds. 

2.  Vendob  and  vendee — when  vendee  may  repudiate.  To  permit 
the  vendee  to  repudiate  an  oral  contract  would  not  be  a  fraud  on 
the  vendor  where  the  vendee  merely  took  possession  and  paid  $500 
of  the  $3,700  purchase  price  and  made  no  valuable  or  permanent 
improvements  and  permitted  no  waste  except  natural  wear. 

3.  Vendob  and  yendee^— ioTten  vendor  cannot  take  advantage  of 
vendee's  failure  to  properly  rescind.  The  vendor  cannot  take  ad- 
vantage of  the  vendee's  neglect  to  promptly  rescln4  the  contract 
and  thereby  retain  the  earnest  money  when  the  delay  is  caused  by 
the  vendor's  promise  to  cure  the  defect  in  title. 

4.  Vendob  and  vendee — delay  preventing  enforcement  of  contract 
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Where  the  vendee  glyes  the  vendor  notice  that  he  does  not  hold 
himself  bound  and  will  not  perform  and  the  vendor  makes  no 
prompt  assertion  of  his  right  to  enforce  the  contract,  equity  con- 
siders that  the  vendor  acquiesces  In  the  notice  and  abandons  his 
equitable  right,  and  a  comparatively  brief  delay  Is  a  bar. 

5.  Vendoe  and  vendee — delay  hy  vendor  in  giving  notice  that 
he  V3ill  enforce  the  contract  after  notice  of  abandonment.  Where 
the  vendee,  who  has  paid  part  of  the  purchase  price,  gives  the 
vendor  notice  that  he  will  not  perform  because  merchantable  title 
was  not  furnished,  even  If  the  vendee  could  have  been  compelled 
to  perform  In  the  first  place,  he  has  a  right  to  repudiate  where  the 
vendor  does  not  advise  him  that  performance  will  be  insisted  on 
until  more  than  three  months  after  such  notice. 

6.  Appeals  and  esrobs — when  freehold  involved.  The  appellate 
court  may  take  jurisdiction  on  the  assumption  that  a  determina- 
tion of  whether  a  freehold  Is  Involved  Is  not  required,  where  neither 
party  raises  the  question  and  complainant  seeks  to  compel  per- 
formance of  an  oral  contract  to  purchase  land  but  the  defendant 
alleges  that  no  merchantable  title  was  tendered  until  more  than 
a  year  after  time  for  performance,  that  notice  to  rescind  was 
given,  and  th&t  complainant  did  not  act  thereon  for  more  than 
three  months. 

7.  Specific  pebfobmance — affirmative  relief.  Where  specific  per- 
formance of  a  contract  to  purchase  land  Is  denied,  defendant  cannot 
complain  that  complainant  was  not  required  to  refund  the  dliference 
between  the  amount  paid  under  the  contract  and  the  amount  col- 
lected in  rents,  where  no  cross-bill  Is  filed  or  aflOrmatlve  relief 
asked  In  the  answer. 

Bill  for  specific  performance.  Error  to  the  Circuit  Court  of  Liv- 
ingston county;  the  Hon.  G.  W.  Patton,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1912.  Affirmed.  Opinion  filed  Oc- 
tober 15,  1912. 

White  &  Tuesbubg,  for  plaintiff  in  error. 

A.  C.  NoBTON  and  F.  A.  Obtman,  for  defendant  in 
error, 

Mb,  Justice  Willis  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error,  hereinafter  called  plaintiff,  owned 
certain  real  estate  in  Chatsworth,  Illinois,  on  which 
there  was  a  livery  bam.    On  February  26, 1909,  he  ad- 
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vertised  the  same  for  sale  subject  to  a  mortgage  of 
$2,500,  the  purchaser  to  pay  $500  cash  on  the  day  of 
sale,  and  the  balance  ten  days  from  that  date  on  deliv- 
ery of  the  deed  and  abstract,  possession  to  be  given  on 
the  date  of  sale  upon  receipt  of  contract  and  payment 
of  the  $500.  Defendant  in  error,  hereinafter  called 
defendant,  bid  off  the  premises  at  the  sale  for  $3,700 
and  paid  $500  down  and  took  possession.  On  the  day 
named  in  the  notice  of  sale,  plaintiff  tendered  defend- 
ant a  warranty  deed  and  abstract  of  the  property. 
Defendant  refused  to  accept  the  deed  on  the  ground 
that  the  abstract  showed  that  one  Sterling  St.  John 
of  New  York  state  had  an  outstanding  claim  of  title 
in  the  property,  but  said  to  plaintiff,  **You  give  us  a 
good  title  and  we  will  pay  you  the  money. '  *  Plaintiff 
corresponded  in  a  leisurely  manner  with  persons  who 
were  supposed  to  represent  or  be  in  some  way  con- 
nected with  St.  John,  and  on  May  4,  1909,  definitely 
learned  that  a  deed  perfecting  the  title  could  not  be 
obtained  from  him.  This  was  seven  days  before  the 
first  day  of  the  May  Term,  1909,  of  the  Livingston 
County  Circuit  Court,  and  too  late  to  file  a  bill  to  quiet 
title  returnable  at  that  term.  He,  however,  filed  a  bill 
for  that  purpose  returnable  to  the  October  Term,  1909. 
On  October  22,  1909,  St.  John  demurred  to  the  bill  and 
on  December  1,  of  the  same  year,  waived  the  demurrer 
by  filing  an  answer,  claiming  an  interest  in  the  prop- 
erty. The  cause  was  referred  to  the  master  and  he 
heard  the  proof  and  filed  his  report  on  July  6,  1910. 
On  July  14, 1910,  a  decree  was  entered  on  the  master's 
report  finding  that  St.  John  had  no  title  or  interest 
in  said  land  and  quieting  plaintiff's  title.  St.  John 
appealed  from  the  decree  and  filed  an  appeal  bond  and 
later  gave  plaintiff  a  quitclaim  deed  to  this  property. 
Defendant  collected  $445  for  rent  and  on  June  13, 
1910,  nearly  sixteen  months  after  the  day  of  sale,  and 
a  month  before  the  decree,  served  upon  plaintiff  a 
notice  stating  that  he  had  not  received  an  abstract 
showing   merchantable    title    in   the   property;    that 
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he  rescinded  the  sale,  tendered  possession  of  the  prop- 
erty, and  demanded  the  return  of  the  difference  be- 
tween the  cash  payment  and  the  amount  of  the  rent 
collected  by  him,  and  abandoned  the  premises.  On 
September  28, 1910,  plaintiff  tendered  defendant  a  war- 
ranty deed  and  abstract  showing  the  proceedings  to 
quiet  title  and  the  quitclaim  deed  from  St.  John,  which 
tender  was  refused.  On  September  30,  1910,  plaintiff 
filed  a  bill  in  the  Circuit  Court  of  said  county  against 
defendant  to  compel  him  to  specifically  perform  the 
agreement  and  pay  the  remainder  of  the  purchase 
money  with  interest,  and  offered  to  execute  a  deed  of 
the  property  on  receipt  of  such  payment.  Defendant 
answered,  setting  up  the  cloud  on  the  title,  averring 
that  he  had  used  the  rents  to  reimburse  himself  for 
the  cash  payment,  and  alleged  that  plaintiff  knew  of 
the  refusal  of  St.  John  to  execute  the  deed  more  than 
thirty  days  before  the  first  day  of  the  May  term,  1909, 
of  the  Circuit  Court,  but  neglected  to  file  a  bill  in  time 
for  that  term;  that  reasonable  diligence  was  not  used 
in  removing  the  cloud,  and  that  defendant  had  lost 
several  opportunities  to  sell  the  property  because  of 
this  cloud;  that  when  he  gave  the  notice  to  rescind, 
plaintiff  did  not  have  a  merchantable  title,  and  that 
after  the  notice  plaintiff  did  not  advise  h(m  that  he 
would  insist  on  his  taking  the  property  until  more  than 
three  months  later.  There  was  a  replication  to  the  an- 
swer and  a  reference  of  the  cause  to  the  master.  The 
master  heard  the  proofs  and  reported,  recommending 
that  the  court  decree  that  the  defendant  pay  to  the 
plaintiff  the  amount  due  on  the  contract  upon  delivery 
to  him  of  a  good  and  sufficient  conveyance  and  abstract 
of  title  to  said  premises.  The  court  sustained  defend- 
ant's  exceptions  to  the  master's  report,  and  dismissed 
the  bill  for  want  of  equity.  This  writ  of  error  was 
sued  out  to  review  the  decree. 

It  is  contended  that  the  contract  was  within  the 
statute  of  frauds  and  therefore  of  no  force  and  effect, 
and  that  there  was  not  sufficient  part  performance  to 
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take  it  out  of  the  statute.  The  contract  was  oral  and 
not  enforceable  in  equity  unless  it  had  been  so  far  per- 
formed  by  plaintiff  that  to  permit  the  defendant  to 
repudiate  it  would  be  a  fraud.  Morrison  v.  Herrick, 
130  HI.  631.  To  prevent  the  statute  being  a  bar  to  an 
oral  contract  for  the  sale  of  lands,  it  must  appear  that 
the  vendee  acted  upon  it  by  taking  possession  under 
its  terms,  and  made  permanent  and  valuable  improve- 
ments with  his  own  funds.  Standard  v.  Standard,  223 
HI.  255.  The  defendant  took  possession  and  paid  $500 
of  the  $3,700  purchase  price,  made  no  valuable  or  per- 
manent improvements,  and  permitted  no  waste  except 
the  natural  wear  and  tear,  and  to  permit  him  to  repu- 
diate it  would  not  be  a  fraud  upon  plaintiff  under  the 
authority  of  Morrison  v.  Herrick,  supra.  The  vendor 
of  land  cannot  take  advantage  of  the  purchaser's  neg- 
lect to  promptly  rescind  the  contract  when  such  delay 
is  caused  by  the  vendor's  promise  to  cure  the  defect 
in  the  title  and  thereby  retain  the  earnest  money. 
Lancaster  v.  Eoberts,  144  HI.  213.  The  tender  of  a 
merchantable  title  was  not  made  until  a  year  and  seven 
months  after  the  sale,  although  the  advertisement  was 
to  the  effect  that  such  title  was  to  be  tendered  within 
ten  days.  The  evidence  shows  that  defendant  bar- 
gained for  the  property  with  a  view  of  selling  the  same 
and  that  owing  to  the  delay  of  plaintiff  in  furnishing 
him  with  a  merchantable  title  he  lost  several  oppor- 
tunities of  selling  it.  The  quitclaim  deed  from  St. 
John  gave  plaintiff  a  merchantable  title  which  he 
could  just  as  well  have  obtained  a  year  and  a  half 
before.  If  one  party  gives  the  other  notice  that  he 
does  not  hold  himself  bound  to  perform  and  will  not 
perform  th6  contract,  and  the  other  makes  no  prompt 
assertion  of  his  right  to  enforce  the  contract,  equity 
will  consider  the  latter  as  acquiescing  in  the  notice  and 
as  abandoning  his  equitable  right.  So  long  as  he  takes 
no  action  he  is,  in  fact,  exercising  his  option  to  con- 
sider the  contract  abandoned,  and  in  such  case  a  com- 
paratively brief  delay  will  be  a  bar.    36  Cyc.  728.    The 
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proof  supports  defendant's  averment  that  plaintiff  did 
not  advise  him  that  he  would  insist  on  his  taking  the 
property  nntil  more  than  three  months  after  he  had 
notified  him  that  he  rescinded  the  contract.  We  think, 
then,  even  if  defendant  could  have  been  compelled  to 
perform  the  contract  in  the  first  place,  plaintiff's 
delay  was  so  unreasonable  that  defendant  had  a  right 
to  repudiate  the  contract. 

We  take  jurisdiction  of  this  cause  on  the  assump- 
tion that  we  are  not  required  to  determine  whether  or 
not  a  freehold  is  involved,  as  neither  party  has  raised 
the  question  here. 

Defendant 's  assignment  of  error  that  the  court  erred 
in  not  decreeing  that  plaintiff  refund  $55,  the  differ- 
ence between  the  amount  paid  by  him  and  the  amount 
received  in  rents,  has  no  foimdation  for  the  reason 
that  he  did  not  file  a  cross-bill  nor  ask  for  affirmative 
relief  in  his  answer. 

The  decree  must  be  affirmed. 

Affirmed. 


Ford  J.  AUen^  Appellant,  v.  Eva  L.  Allen,  Appellee. 

Gen.  No.  6,634. 

1.  Husband  and  wife — vAJe^s  domicile.  The  wife's  domicile 
follows  that  of  the  husband,  where  he  secures  sufficient  accommo- 
dations and  offers  her  a  home. 

2.  DivoBCE — when  evidence  tends  to  show  desertion  hy  toife.  On 
suit  by  the  husband  for  divorce  on  the  ground  of  desertion,  the 
evidence  tends  strongly  to  show  desertion  by  the  wife  for  more 
than  two  years  without  cause,  where  the  parties  have  been  sepa- 
rated for  more  than  two  years;  the  husband  testified,  that  he  told 
the  wife  that  she  would  be  welcome  at  his  new  domicile,  but  that 
she  refused  to  leave  her  mother;  the  wife  admits  that  he  offered 
her  a  home,  that  she  never  sought  to  resume  marital  relations  and 
that  she  told  her  husband  that  she  was  willing  to  take  half  the 
blame  of  the  separation;  and  it  was  stipulated  that  three  witnesses. 
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If  present,  would  testify  that  she  stated  that  the  fault  was  more 
hers  than  her  husband's. 

3.  DivoBCE — alimony.  On  remand  of  divorce  proceedings  brought 
by  the  husband,  an  order  for  alimony  retained  -on  the  first  dis- 
missal of  the  bill  will  be  within  the  control  of  the  court,  whether 
it  was  permanent  or  pendente  lite,  and  it  must  be  presumed  that 
the  court's  holding  will  conform  with  the  requirements  of  the 
statute  and  the  equities  of  the  cause. 

Divorce.  Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon. 
Chables  Whitnet,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  15,  1912. 

Castle,  Williams,  Long  &  Castle,  for  appellant; 
HowAEiD  P.  Castle,  of  counsel. 

Frederick  Z.  Marx,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  November  17,  1911,  Ford  J.  Allen  filed  a  bill  for 
divorce  against  his  wife,  Eva  L.  Allen,  in  the  Circuit 
Court  of  Lake  County  charging  desertion.  She  an- 
swered the  bill,  admitting  that  they  were  living  apart, 
but  claiming  that  her  husband  deserted  her  and  charg- 
ing him  with  habitual  drunkenness  and  ill  treatment, 
to  which  a  replication  was  filed.  There  was  a  trial 
and  at  the  close  of  complainant's  proof  the  court  made 
an  order  for  alimony  and  solicitor 's  fees  and  dismissed 
the  bill.  Later  the  court  set  aside  the  decree  dismiss- 
ing the  bill,  leaving  the  order  as  to  alimony  standing, 
set  the  cause  for  hearing  and  heard  other  evidence,  and 
dismissed  the  bill  for  want  of  equity,  and  this  appeal 
is  prosecuted  to  review  the  last  decree. 

The  evidence  shows  that  the  parties  were  married 
June  12,  1907.  He  was  then  fifty  and  she  twenty-five 
years  of  age.  Soon  after  their  marriage  they  went  to 
live  in  Barrington,  Lake  County,  Illinois,  where  they 
remained  for  several  months,  occupying  furnished 
rooms.    Their  relations  there  were  pleasant  and  their 
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accommodations  sufficient.  They  then  went  to  Park 
Ridge,  where  the  parents  of  appellee  resided,  and  built 
and  lived  in  a  temporary  house  on  the  lot  adjoining 
the  residence  of  appellee's  parents.  The  relations  of 
the  parties  were  pleasant  until  about  six  months  prior 
to  the  separation,  which  occurred  November  4,  1909. 
Their  trouble  was  principally  about  appellant's  daugh- 
ters, by  a  former  marriage,  who  also  lived  in  Park 
Ridge  and  for  his  disinclination  to  account  to  her  for 
his  whereabouts  while  away,  ostensibly  on  business. 
Appellant  then  arranged  for  the  quarters  they  had  pre- 
viously occupied  in  Barrington  and  went  to  live  there 
and  has  lived  there  ever  since.  There  is  some  contro- 
versy in  the  evidence  as  to  what  was  said  by  the  par- 
ties when  they  separated.  Appellant  testified  that 
when  he  left  he  kissed  her  good-bye  and  told  her  that 
she  would  be  welcome  to  come  to  him  at  any  time  in 
Barrington,  and  that  she  said,  when  he  asked  her  to 
move  away  to  some  other  place  from  her  folks:  "I 
won't  do  it.  I  won't  leave  my  mother;  I  am  going  to 
stay  right  here. ' '  She  testified  that  he  told  her  he  was 
going  to  their  former  home  in  Barrington  and  if  she 
ever  needed  him  to  call  for  him.  She  admitted  that  he 
offered  her  a  home  and  that  she  went  to  Barrington 
several  times  and  often  met  him  on  the  street  but  that 
she  has  never  sought  to  resume  their  former  marital 
relations.  There  was  a  stipulation  that  three  witnesses 
if  present,  would  testify  that  appellee  told  them  that 
the  fault  of  the  separation  was  more  her's  than  her 
husband's.  Appellee  at  first  denied  this  statement, 
but  afterwards  admitted  that  she  told  appellant  that 
she  was  willing  to  take  one-half  the  blame. 

In  Davis  v.  Davis,  30  111.  180,  the  general  and  well 
recognized  rule  of  law  was  announced  that  the  domicile 
of  the  husband  is  that  of  the  wife  and  in  Ashbaugh  v. 
Ashbaugh,  17  111.  476,  the  court  said:  **In  contem- 
plation of  law  the  husband  and  wife  are  one  person, 
and  her  residence  follows  that  of  the  husband. "  Again 
in  Cooper  v.  Beejs,  143  111.  25,  it  is  said  that  the  hus- 
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band's  domicile  is  the  wife's  domicile  and  her  domicile 
changed  with  his  throughout  their  married  life.  Cit- 
ing Story's  Conflict  of  Laws  (4th  Ed.),  sec.  46,  and 
note  1,  p.  58 ;  Davis  v.  Davis,  supra ;  Kennedy  v.  Ken- 
nedy, 87  HI.  250.  No  case  has  been  called  to  our  atten- 
tion announcing  a  different  rule  where  the  common  law 
obtains.  This  then  made  appellant's  new  domicile  ap- 
pellee's domicile  and  the  evidence  strongly  tends  to 
show  that  she  deserted  him  for  the  period  of  more  than 
two  years  without  just  cause.  We  therefore  conclude 
that  the  case  ought  to  be  tried  again. 

The  order  for  alimony,  retained  on  the  first  dis- 
missal of  the  bill,  was  not  appealed  from.  Whether  it 
was  permanent,  as  contended  by  appellant,  or  but 
pendente  lite,  as  admitted  by  appellee,  it  .will  be  within 
the  control  of  the  court  on  the  remandment  and  rein- 
statement of  the  cause  and  we  must  assume  that  the 
holding  of  the  Circuit  Court  on  that  subject  will  be 
in  conformity  with  the  requirements  of  the  statute  and 
the  equities  of  the  cause. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  the  direction  that  the  order  dis- 
missing the  bill  be  vacated  and  the  cause  redocketed. 

This  cause  was  decided  in  this  court  before  Whit- 
ney, J.,  became  a  member  thereof,  and  he  took  no  part 
in  its  decision. 

Reversed  and  remanded. 
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Mathew  Donaldson,  by  Magdalen  Donaldson,  his  next 
friend,  Appellee,  y.  Spring  Talley  Coal  Company, 
Appellant. 

Oen.  No.  5,636. 

1.  Neouoenob — trespassers.  The  owner  or  occupier  of  premises 
owes  no  duty  to  a  trespasser  except  to  do  him  no  wilful  or  wanton 
injury. 

2.  Negliobncb — duty  toioard  children.  The  fact  that  a  trespasser 
on  a  railroad  track  is  a  child  six  years  of  age,  adds  nothing  to  the 
duty  of  a  mining  company  which  conducts  cars  of  coal  over 
such  road. 

8.  Negligence — when  icanton  injury  to  trespasser  not  shoton, 
A  declaration  which  avers  that  a  servant  of  a  mining  company,  who 
conducted  loaded  cars  down  an  incline,  saw  plaintiff,  a  child,  on 
the  track,  in  time  to  prevent  the  accident,  but  negligently  and 
wantonly  injured,  him,  is  not  supported  by  the  preponderance  of 
the  evidence  where  plaintiff  was  trespasser,  and  it  seems  that  the 
servant  saw  some  children  playing  near  the  track  while  he  was 
some  distance  away,  but  could  not  see  that  plaintiff  was  on  the 
track  at  the  time  of  the  accident,  because  he  was  at  the  brake  at 
the  rear  of  the  car. 

4.  Negligence — trespassers.  Children  playing  around  tracks  over 
which  a  coal  mining  company  takes  loaded  cars  are  trespassers, 
where  the  company  has  made  attempts  to  keep  people  away  by  post- 
ing notices  and  by  driving  them  out. 

5.  Mines  and  minebs — when  cause  of  action  exists.  There  can 
be  no  cause  of  action  under  the  mining  act,  where  the  one  injured 
was  a  trespasser  and  not  employed  by  the  company  and  was  not 
injured  at  a  part  of  the  mine. 

6.  Negligence — attractive  nuisance.  The  theory  of  attractive 
nuisance  is  properly  withdrawn  from  the  Jury  where  it  appears 
that  there  is  a  stone  wall  around  the  alleged  attractive  premises, 
over  which  children  climbed  to  take  coal,  that  the  premises  are 
in  a  narrow  valley  not  visible  from  the  residence  part  of  the  city,, 
and  that  the  injured  child  could  not  see  the  place  where  he  was 
injured  until  he  became  a  trespasser. 

7.  Appeals  and  ebbobs — One  who  alleges  error  must  show  it  by 
the  abstract. 

8.  Evidence — when  transcript  of  plaintifTs  testimony  at  former 
trial  not  competent.  On  action  for  personal  injuries  where  the 
plaintiff  is  a  witness  and  states  all  he  remembers  of  the  circum- 
stances, the  official  reporter's  transcript  of  his  testimony  on  a  for- 
mer trial  of  the  cause  is  not  competent  when  offered  by  plaintiff. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  Samuel  C.  Stough,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1912.  Reversed. 
Opinion  filed  October  15,  1912.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

J.  L.  SPATjiiDiNQ  and  J.  L.  Mubphy,  for  appellee. 

Mastin  &  Sheblogk  and  Geobob  S.  Skinneb,  for  ap- 
lant ;  Fbank  Cbozieb,  of  counsel. 

Mb.  Justiob  Willis  delivered  the  opinion  of  the 
conrt. 

For  many  years  appellant  has  operated  a  mine  at 
Spring  Valley,,  from  which  coal  is  raised  into  a  tip- 
pling house  and  loaded  into  open  cars  and  box  cars  on 
tracks  which  run  through  appellant's  premises  in  an 
easterly  and  westerly  direction  and  connect  with  a 
branch  of  the  C.  &  N.  W.  Ry.  After  a  car  is  loaded 
and  weighed  it  is  bumped  out  by  the  next  car  and  runs 
down  an  incline  in  a  northeasterly  direction  to  a  point 
where  it  is  left  to  be  hauled  away  by  the  railroad  com- 
pany. A  servant  of  appellee,  called  a  trimmer,  is  in 
charge  of  this  car  and  when  it  is  at  the  right  distance 
from  the  scales  he  stops  it  and  goes  back  for  the  next 
car.  When  the  next  car  strikes  a  loaded  open  car, 
coal  is  frequently  jarred  off.  It  has  been  the  practice 
of  women  and  children  to  pick  up  coal  along  these 
tracks  and  carry  it  away  and  sometimes  to  even  get 
upon  the  cars  and  throw  the  coal  off.  Although  appel- 
lant has  made  repeated  attempts  to  keep  them  off  its 
premises  by  posting  warning  signs,  by  driving  them 
away,  by  having  them  arrested  and  fined,  they  were 
frequently  there  from  5  o'clock  in  the  morning  until 
after  dark. 

On  November  16,  1901,  Heilgeist,  the  trimmer,  took 
a  loaded,  open  car  down  the  incline  to  a  point  about 
three  hundred  feet  northeast  of  the  scales,  set  the 
brake,  went  back  and  came  down  with  a  loaded  box 
car.    When  this  car  left  the  scales,  appellee,  then  six 
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years  of  age,  and  two  little  girls  were  playing  around 
the  tracks  about  120  feet  northeast  of  the  scales.  One 
of  the  little  girls  was  pushed  off  the  track  by  this  car 
and  appellee  was  thrown  down  and  one  of  the  wheels 
passed  over  his  leg,  crushing  it.  On  February  2, 1903, 
he,  by  his  father  as  his  next  friend,  brought  suit 
against  appellant  in  the  Circuit  Court  of  Bureau 
county  to  recover  for  such  injuries.  A  judgment  for 
$250  was  entered  by  agreement,  half  of  which  was  re- 
ceiveid  by  the  father  and  the  other  half  retained  by  the 
attorney.  On  August  11, 1903,  by  the  same  next  friend, 
he  instituted  another  suit  for  the  same  injuries  against 
appellant  and  the  C.  &  N.  W.  Ry.  Co.  November  3, 
1903,  he  filed  a  motion  to  set  aside  tjie  judgment  in 
the  first  suit,  which  motion  was  overruled.  The  suit 
of  August  11, 1903,  was  dismissed  for  want  of  prosecu- 
tion. On  December  23,  1903,  by  the  same  next  friend, 
he  filed  a  bill  in  chancery  asking  that  the  judgment 
be  set  aside  and  for  a  new  trial.  A  decree  was  entered 
and  appealed  from  by  appellant  to  this  court  and  that 
part  of  the  decree  granting  appellee  a  new  trial  was 
sustained.  Spring  Valley  Coal  Co.  v.  Donaldson,  123 
111.  App.  196.  On  December  9,  1905,  he  commenced  a 
new  suit  in  the  Circuit  Court  of  Cook  county  on  the 
same  cause  of  action,  which  was  dismissed  on  Septem- 
ber 1,  1906.  On  the  same  day  he,  by  his  mother  as 
next  friend,  began  suit  in  the  Circuit  Court  of  Bureau 
county  for  the  same  injury,  against  appellant.  On 
the  trial  he  took  a  non-suit.  On  March  6,  1908,  by  the 
last  named  next  friend,  he  brought  suit  in  the  same 
court  against  appellant,  which  was  dismissed  for  want 
of  prosecution.  On  July  23,  1908,  by  the  last  named 
next  friend,  he  brought  this  suit  against  appellant  in 
the  same  court  upon  the  same  cause  of  action  and  filed 
a  declaration  containing  nine  counts.  On  the  trial,  at 
the  close  of  all  the  evidence,  the  court  directed  the 
jury  to  find  appellant  not  guilty  as  to  all  the  counts 
excepting  the  fifth.  The  jury  returned  a  verdict  of 
$8,000  for  appellee.  Motions  for  a  new  trial  and  in 
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arrest  of  judgment  were  overruled,  judgment  was  en- 
tered on  the  verdict,  from  which  this  appeal  is  prose- 
cuted. 

The  fifth  count  described  the  mine  and  its  surround- 
ings and  the  method  of  handling  cars,  and  charged 
that  appellant's  servants  saw  appellee  on  the  track  in 
a  position  of  danger  in  time  to  prevent  the  accident 
and  averred  that  through  their  negligent  and  wanton 
conduct  appellee  was  injured. 

It  is  clear  that  appellee  and  the  other  children  were 
trespassers,  and  even  if  appellant  had  not  tried  to  keep 
them  away,  they  would  be  merely  licensees  at  the  very 
most.  The  general  rule  is  that  the  owner  or  occupier 
of  premises  owes  no  duty  to  a  trespasser  except  to 
do  him  no  wilful  or  wanton  injury.  3  Elliott  on  Rail- 
roads (2nd  Ed.)  sec.  1253,  note  49.  It  is  not  under 
greater  obligation  to  anticipate  the  presence  of  chil- 
dren upon  its  premises  than  of  adults.  Chicago  & 
W.  I.  R.  Co.  V.  Roath,  35  111.  App.  349.  The  tender 
years  of  appellee  added  nothing  to  the  duty  of  appel- 
lant. In  actions  for  injuries  to  children,  as  in  other 
cases,  there  can  be  no  recovery  unless  the  defendant 
has  been  guilty  of  a  breach  of  duty.  2  Thompson  on 
Negligence,  sec.  1805.  In  order,  therefore,  to  estab- 
lish a  cause  of  action  under  the  fifth  count,  it  was 
necessary  for  appellee  to  prove  that  appellant's  serv- 
ant, Heilgeist,  knew  that  the  children  were  on  the 
track  and  liable  to  be  hurt  and  knowing  that,  did  not 
try  to  stop  the  car.  The  proof  shows  that  after  he 
left  the  scales  he  saw  the  children  along  the  track  near 
the  open  car.  Two  witnesses  for  appellee,  who  were 
about  10  years  of  age  at  the  time  of  the  accident,  said 
the  brake  was  on  the  northeast  or  forward  end  of  the 
car  as  it  went  down  the  incline,  and  that  Heilgeist  was 
at  the  brake.  One  witness  for  appellee,  who  was  about 
fifteen  years  of  age  at  the  time  of  the  accident  testified 
on  cross-examination  that  the  brake  was  at  the  south- 
west end  of  the  car.    If  Heilgeist  was  on  the  forward 
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or  northeast  end  of  the  car,  he  might  have  seen  appel- 
lant if  he  had  looked.  Four  witnesses  for  appellant, 
Lynch,  the  car  handler;  Morrison,  the  foreman;  Raf- 
ter, the  weighman,  and  Heilgeist,  testified  that  the 
brake  was  on  the  west  or  rear  end  of  the  car.  If  that 
was  a  fact,  and  Heilgeist  stood  at  the  brake,  where  all 
the  witnesses  place  him,  he  could  not  see  appellee.  A 
clear  preponderance  of  the  evidence  is  that  the  brake 
was  on  the  rear  end  of  the  car.  Two  witnesses,  who 
were  10  and  12  years  of  age  respectively  at  the  time  of 
the  accident,  testified  that  appellee  was  on  the  track 
as  the  car  left  the  scales,  but  an  examination  of  their 
testimony  shows  that  they  did  not  know  whether  ap- 
pellee was  standing  on  the  track  or  playing  about  it 
with  the  other  children.  The  only  evidence  that  appel- 
lee was  standing  on  the  track  was  given  by  one  of 
appellant's  servants,  who  testified  that  he  saw  appel- 
lee and  the  little  girl  standing  on  the  track  when  the 
car  was  about  three  feet  from  them  but  that  he  was  so 
far  away  that  he  could  render  no  assistance.  Heil- 
geist swears  positively  that  he  did  not  see  appellee  on 
the  track.  There  is  nothing  in  the  evidence  tending  to 
indicate  that  Heilgeist 's  instincts  of  humanity  would 
not  have  led  him  to  try  to  stop  his  car  if  he  had  known 
that  appellee  was  in  danger.  The  only  reasonable 
conclusion  that  can  be  drawn  from  the  evidence  is  that 
appellee  was  playing  about  the  tracks  with  the  other 
children  and  came  upon  the  track  suddenly  a  short 
time  before  he  was  struck  and  at  a  point  where  he 
could  not  be  seen  by  Heilgeist.  As  appellant  owed  him 
no  duty  to  be  on  the  lookout  for  him,  and  as  Heil- 
geist did  not  see  him,  appellant  is  not  guilty  under  the 
fifth  count.  With  all  the  counts  except  the  fifth  with- 
drawn from  the  consideration  of  the  jury,  we  must 
assume  that  their  verdict  was  based  upon  the  charge 
that  appellant's  servant  wantonly  ran  the  car  onto 
appellee,  and  such  a  finding  is  manifestly  against  the 
weight  of  the  evicience.  It  is  therefore  our  conclusion 
that  the  judgment  must  be  reversed. 
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We  are  also  of  the  opinion  that  the  cause  ought  not 
to  be  remanded  unless  a  cause  of  action  could  be  main- 
tained under  some  of  the  other  counts^  and  this  brings 
us  to  a  consideration  of  the  cross-errors. 

The  first,  second,  third,  eighth  and  ninth  counts 
alleged  a  violation  of  the  mining  act  in  force  1901, 
prohibiting  children  under  14  years  of  age  from  doing 
manual  labor  in  and  about  any  coal  mine.  Some  of 
these  counts  seem  also  to  be  based  on  the  statute  which 
forbids  the  employment  of  children  of  tender  age.  It 
is  indeed  illogical  to  claim  that  appellant  which  had, 
in  many  ways,  used  efforts  to  keep  the  children  off  its 
premises,  was  employing  this  six-yearrold  boy  in  viola- 
tion of  the  statute.  There  could  be  no  cause  of  action 
under  the  mining  act,  because  appellant  did  not  employ 
appellee,  and  he  was  there  against  appellant 's  will  and 
also  the  place  where  appellee  was  hurt  was  not  a  part 
of  the  mine  and  was  not  subject  to  the  mining  laws. 
Bogers  v.  St  Louis-Carterville  Coal  Co.,  254  111.  104. 
The  fourth,  sixth  and  seventh  counts  sought  to  hold 
appellant  liable  on  the  ground  that  its  premises  con- 
stituted an  attractive  nuisance  and  that  it  was  its  duty 
to  so  fence  and  guard  the  place  that  children  could 
not  get  upon  its  tracks.  There  was  proof  that  there 
was  a  stone  wall  around  the  tippling  house  and  other 
of  its  buildings,  over  which  the  children  were  in  the 
habit  of  climbing  in  order  to  get  into  appellant's 
premises  for  the  purpose  of  taking  the  coal.  There 
was  also  proof  that  appellant's  premises  were  in  a 
deep  and  narrow  valley  and  not  visible  from  the  res- 
idence part  of  the  city.  Appellee  lived  some  distance 
from  the  place  where  he  was  injured  and  could  not  see 
it  and  could  not  be  attracted  to  it  until  he  had  become 
a  trespasser.  Having  become  a  voluntary  trespasser, 
he  could  not  become  anything  else  by  finding  an  attrac- 
tion after  he  got  on  the  premises.  No  case  has  been 
called  to  our  atttention  where  the  doctrine  of  attract- 
ive nuisance  has  ever  been  applied  to  any  machinery 
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on  premises  in  actual  use  by  the  owner.  To  employ 
the  language  used  by  counsel  for  appellant,  *^It  has 
been  restricted  to  things  not  in  use — to  things  at  rest, 
to  things  so  situated  that  they  hold  out  an  unusual  in- 
ducement to  play  (not  to  steal).*'  If  this  railroad 
track,  away  from  any  highway,  away  from  any  resi- 
dence, is  to  be  made  subject  to  the  law  of  the  turn- 
table cases,  then  it  would  be  impracticable  for  any 
railroad  to  operate  in  this  country.  While  appellant 
was  not  a  railroad  company,  yet  it  was  using  a  rail- 
road track  and  cars  in  the  conduct  of  its  business.  To 
ask  the  courts  to  impose  on  the  owners  of  such  enter- 
prises a  duty  to  save  trespassing  children  from  harm, 
is  asking  the  courts  to  impose  on  such  owners  a  duty 
which  the  laws  of  nature  and  the  laws  of  the  land  im- 
pose on  parents.  We  are  of  the  opinion  that  there  was 
no  error  in  withdrawing  these  counts  from  the  consid- 
eration of  the  jury. 

Appellee  sought  to  prove  by  two  witnesses  what 
Heilgeist  said  after  the  accident.  One  alleging  error 
must  show  it  by  an  abstract.  We  cannot  tell  from  an 
examination  of  either  the  original  or  additional  ab- 
stracts whether  the  supposed  remark  by  Heilgeist 
would  tend  to  establish  appellant's  liability.  Counsel 
asked  Heilgeist  on  cross-examination  if  he  did  not 
make  the  supposed  remark  and  Heilgeist  denied  it. 
Appellee  could  have  thereafter  offered  that  proof  for 
the  purpose  of  impeaching  Heilgeist,  but  did  not  do  so. 

Appellee  was  a  witness  on  this  trial  and  testified 
that  he  did  not  remember  when  he  got  hurt.  He  stated 
all  that  he  remembered  of  the  circumstances.  Appel- 
lee then  offered  and  the  court  refused  the  official  re- 
porter's transcript  of  his  testimony  on  a  former  trial. 
The  former  testimony  does  not  appear  in  the  ab)3tract, 
so  that  we  have  no  means  of  knowing  that  he  testified 
to  anything  at  the  former  trial  that  was  not  covered 
in  the  present  trial.  We  know  of  no  legal  principle 
upon  which  such  transcript  would  be  competent. 
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We  therefore  conclude  that  the  case  should  not  be 
remanded  on  the  cross-errors. 
The  judgment  is  therefore  reversed. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  that  appellee  was  a  trespasser  upon  the  prem- 
ises of  appellant,  or  at  least  a  mere  licensee  thereon ; 
that  appellant  owed  him  no  duty  except  not  to  wan- 
tonly injure  him,  and  that  the  servant  of  appellant  in 
charge  of  the  car  by  which  appellee  was  injured  did 
not  know  of  appellee  ^s  presence  on  the  tracks,  and  did 
not  wantonly  or  intentionally  run  upon  him,  and  that 
under  the  facts,  appellee  has  no  cause  of  action  against 
appellant  for  the  injury  he  sustained. 


Henry  O.   Smith,  Appellee,  t.  Urias    Elchelberger, 

Appellant. 

Oen.  No.  6,631. 

1.  Neouokncb — when  proof  of  relation  of  master  and  servant 
unnecessary.  Proof  of  the  relation  of  master  and  servant  is  un- 
necessary, where  it  appears  that  plaintiff  was  employed  about  a 
com  shredder,  under  the  direction  of  defendant,  and  when  he 
was  in  a  dangerous  position  defendant,  with  knowledge,  negli- 
gently started  part  of  the  machinery. 

2.  Masteb  and  servant — when  person  becomes  servant.  Where 
a  servant  obeys  a  direction,  by  the  person  who  hired  him,  to  work 
for  such  person's  father  he  becomes  the  servant  of  the  father. 

3.  Masteb  and  servant — assumed  risk.  One  injured  by  the  start- 
ing of  a  corn  shredder,  while  removing  with  his  hands  material 
which  clogged  it,  did  not  assume  the  risk,  though  there  was  a  stick 
provided  for  the  purpose;  where  the  master  ordered  him  to  remove 
the  obstructions  and  saw  him  do  so  without  a  stick;  he  had  done 
so  several  times  before;  had  never  seen  a  stick  used;  was  not 
familiar  with  a  shredder  and  had  so  informed  the  master. 
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4.  Evidence — when  sultmission  of  photographs  not  error.  Where 
action  is  brought  for  injuries  received  while  cleaning  out  a  com 
shredder,  it  is  not  error  to  submit  to  the  Jury  photographs  of  an- 
other shredder  of  the  same  make,  where  defendant's  proof  shows 
that  they  fairly  represent  the  machine  on  which  the  accident 
occurred. 

5.  Masteb  and  servant — instructions.  An  instruction  which 
states  that  the  relation  of  master  and  servant  existed  between 
plaintiff  and  defendant,  if  defendant's  son  loaned  plaintiff,  with 
his  consent,  to  defendant  for  some  service  and  that  while  so  working 
under  defendant's  control  plaintiff  was  injured,  is  not  erroneous 
where  from  the  evidence,  if  plaintiff  was  the  servant  of  the  son, 
it  is  obvious  that  defendant  acquiesced  in  the  loaning  of  plaintiff 
to  him. 

6.  Instructions — repetition.  Refusal  of  an  instruction,  the 
principle  of  which  is  already  given,  is  not  error. 

7.  Instructions — construed.  An  instruction  is  correctly  refused 
which  provides  that  plaintiff  cannot  recover  unless  he  was  In  the 
employ  and  under  the  control  of  defendant,  where  recovery  might 
be  had  if  plaintiff  was  either  in  the  employ  or  under  the  control  of 
defendant,  and  where  the  relation  of  master  and  servant  alleged  in 
the  complaint  is  Ignored. 

8.  Appeals  and  errors — wJien  refusal  of  correct  instruction  uHll 
not  reverse.  Though  an  instruction  to  the  effect  that  the  prepon- 
derance of  evidence  is  not  alone  determined  by  the  greater  num- 
ber of  witnesses,  but  the  number  of  credible  witnesses  is  a  proper 
element  to  consider  might  properly  have  been  given  refusal  thereof 
will  not  reverse,  where  it  was  partly  covered  by  those  given,  it 
is  clear  that  plaintiff  has  a  cause  of  action  to  which  there  is  no 
defense,  and  the  damages  are  not  excessive. 

9.  Costs — additional  abstract.  Where  a  Judgment  is  affirmed  on 
appeal,  the  cost  of  an  additional  abstract  filed  by  the  appellee  may 
be  taxed  to  the  appellant  where  it  supplies  omissions  and  corrects 
the  original. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Du  Page  county;  the  Hon.  Mazzini  Slubser,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1912.  Affirmed. 
Opinion  filed  October  15,  1912. 

S.  N.  HoovEB,  J.  Bbuoe  Amell  and  Habvby  Gunsul, 
for  appellant. 

Alschxjleb,  Putman  &  James  and  Chaklbs  W.  Had- 
LET,  for  appellee. 
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Mb.  Justice  Whjjs  delivered  the  opinion  of  the 
court. 

On  November  17,  1910,  plaintiff,  Henry  G.  Smith, 
lost  his  right  arm  in  a  com  shredder  owned  and  oper- 
ated by  defendant,  TJrias  Eichelberger,  and  sued  him 
for  damages  in  the  Circuit  Court  of  DuPage  county. 
The  original  declaration  contained  two  counts.  After- 
wards ten  more  were  added,  seven  of  which  were 
later  amended.  As  abstracted,  the  first  original  count 
charged  that  plaintiff  was  ordered  to  clean  out  the 
shredder  and  while  he  had  his  arm  in  the  machine, 
defendant  negligently  replaced  the  belt,  and  the  ma- 
chine started.  The  second  original  count  charged  that 
while  he  was  removing  obstructions  from  the  shredder 
with  his  arm  in  the  machine,  defendant,  knowing  his 
position,  negligently  started  the  machine.  The  first 
additional  count  charged  that  plaintiff  was  ordered 
into  the  dangerous  position  and  then,  with  knowledge 
of  his  danger,  defendant  negligently  caused  part  of  the 
machinery  to  start.  The  second  additional  count 
charged  the  defendant  with  the  duty  to  use  reasonable 
care  in  operating  the  shredder  and  not  to  expose  plain- 
tiff to  unnecessary  danger ;  and  that  the  defendant  neg- 
ligently controlled  and  operated  the  machine.  The 
third  additional  count  charged  that  defendant  negli- 
gently ordered  plaintiff  to  clean  out  the  corn  shredder, 
which  was  dangerous  work,  as  known  to  defendant  and 
unknown  to  plaintiff.  The  fourth  additional  count  was 
substantially  like  the  first  additional  count.  The  fifth 
additional  count  charged  that  defendant  knew  or 
should  have  known  the  dauger,  unknown  to  plaintiff, 
and  not  so  apparent  that  a  man  of  ordinary  prudence 
would  not  expose  himself  to  them.  The  sixth  addi- 
tional count  was  substantially  like  the  fifth.  The  sev- 
enth additional  count  charged  that  the  employment 
was  dangerous;  that  plaintiff  was  inexperienced  and 
ignorant  of  the  dangers;  that  defendant  knew  or 
should  have  known  the  danger;  that  it  was  defend- 
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ant's  duty  to  warn  and  instruct  plaintiff,  and  that 
defendant  negligently  failed  to  do  so.  The  ninth  addi- 
tional count  charged  that-  defendant  negligently  failed 
to  furnish  plaintiff  with  a  safe  place  to  work.  AU 
the  counts  except  the  eight  additional  proceeded  on 
the  theory  that  the  relation  of  master  and  servant 
existed  between  the  parties.  This  count  alleged  that 
plaintiff  was  employed  upon  and  about  the  corn  shred- 
der under  the  order  and  direction  of  defendant  and 
when  he  was  in  a  dangerous  position,  defendant, 
knowing  the  dangerous  position,  negligently  started 
part  of  the  machinery.  The  tenth  additional  count 
was  a  summary  of  all  the  additional  counts  except  the 
eighth.  All  the  counts  alleged  that  plaintiff's  arm  was 
torn  off  by  reason  of  the  negligence  of  the  defendant. 
There  was  a  plea  of  not  guilty.  A  trial  resulted  in 
a  verdict  of  $2,000  for  plaintiff.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  overruled,  judg- 
ment was  entered  on  the  verdict,  and  defendant  prose- 
cutes this  appeal. 

The  shredder  was  about  18  or  20  feet  in  length, 
about  7  feet  high,  and  a  little  over  40  inches  wide.  It 
was  driven  by  steam  and  had  a  feeding  apron  at  the 
front,  the  upper  part  of  which  moved  toward  the  ma- 
chine like  a  belt,  carrying  stalks  toward  the  machine. 
At  the  end  of  this  apron  were  two  feeding  rollers 
placed  one  above  the  other.  The  feeding  rollers  and 
the  feeding  apron  were  driven  by  power  communi- 
cated by  a  small  belt  at  the  side  of  the  shredder.  Be- 
hind these  two  rollers  was  a  space  of  about  22  or  23 
inches,  bounded  on  the  sides  by  the  side  of  the  machine, 
and  on  the  front  by  the  feeding  rollers.  The  snapping 
rollers  were  about  22  or  23  inches  back  of  the  feeding 
rollers  and  extended  across  the  width  of  the  shredder. 
The  sides  and  the  top  of  the  machine  were  boarded  up 
and  while  there  were  some  pulleys  and  cog-wheels  on 
the  outside  of  the  body  of  the  shredder,  the  only  rollers 
which  were  in  sight  were  the  feeding  rollers.    About 
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two-thirds  of  the  shredder,  from  the  rear  forward, 
had  a  wooden  covering  and  the  rest  of  the  top  was  a 
tin  hood  which  was  so  hinged  as  to  form  a  trap  door 
in  the  roof  of  the  shredder.  It  was  curved  down  a  few 
inches  at  the  front  end.  There  was  a  board,  held  in 
place  by  two  lugs,  which  partly  covered  the  open  space 
between  the  tin  hood  and  the  feeding  rollers,  the  tin 
hood  coming  down  over  the  top  and  forward  side  of 
the  snapping  rollers,  being  about  ten  or  twelve  inches 
above  them.  Corn  and  com  stalks  would,  at  times, 
clog  in  this  open  space  between  the  feeding  rollers 
and  the  snapping  rollers.  Appellee  had  been  in  the 
service  of  appellant,  or  his  son  George,  for  less  than 
three  days.  On  the  first  two  days  and  until  about  10 
o'clock  of  the  third  day  he  was  employed  in  hauling 
the  com  from  the  machine  to  the  crib,  after  which  he 
was  set  to  work  at  tending  the  machine.  He  came 
from  a  state  where  little  com  was  raised  and  had  never 
seen  a  com  shredder  before  this  time,  and  so  informed 
appellant.  The  machine  became  clogged.  He  was  di- 
rected to  remove  the  obstruction.  He  proceeded  to  do 
so  in  the  presence  of  appellant  in  the  way  he  had 
cleaned  it  out  three  times  before,  once  with  the  assist- 
ance of  appellant's  son  Abe.  He  got  upon  the  machine, 
knelt  down  on  the  tin  hood  and  removed  the  com 
with  both  hands,  then  placed  his  left  hand  upon  the 
feeding  roller  and  with  his  right  hand  threw  out  the 
com  and  stalks.  While  in  that  position,  the  feeding 
roller  suddenly  started,  throwing  him  down  onto  the 
roller  and  his  right  hand  was  drawn  into  the  snapping 
rollers,  and  in  his  efforts  to  get  out  his  right  arm  was 
torn  oflf,  necessitating  amputation  within  six  inches 
of  the  shoulder. 

Appellant  contends  that  the  declaration  avers  the 
relation  of  master  and  servant,  and  that  the  proof 
shows  that  appellee  was  not  his  servant  and  that  there- 
fore the  judgment  must  be  reversed.  If  the  proof  sus- 
taraed  the  averment  of  the  8th  additional  count,  the 
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proof  of  the  relation  of  master  and  servant  was  not 
necessary.  The  evidence  shows  that  appellee  and  a 
companion  came  to  Naperville  from  an  employment 
agency  in  Chicago  with  letters  addressed  to  George 
Eichelberger,  a  son  of  appellant;  that  appellant  met 
them  and  took  them  to  his  home,  and  that  on  the  fol- 
lowing mornhig  George  said  that  he  did  not  want  two 
men  and  took  the  companion  to  his  home,  and  appellee 
remained  with  appellant  and  worked  on  the  shredder 
under  his  orders.  Even  if  the  proof  did  show  that 
appellee  was  originally  hired  by  George,  yet  it  is  not 
denied  that  George  directed  him  to  work  for  appel- 
lant and  that  he  obeyed  that  direction.  This  made 
him  the  servant  of  appellant.  Consolidated  Fireworks 
Co.  V.  Koehl,  190  111.  145.  The  rule  above  mentioned 
was  approved  and  followed  in  Grace  &  Hyde  Co.  v. 
Probst,  208  Dl.  147. 

There  was  proof  that  there  was  a  stick  sometimes 
used  to  remove  the  material  that  clogged  the  shredder. 
It  is  claimed  that  appellee  assumed  the  risk  because  he 
did  not  use  the  stick.  There  was  proof  that  on  the  day 
of  the  accident  he  and  appellant's  son,  Abe,  removed 
obstructions  without  using  a  stick,  and  appellee  tes- 
tified that  he  had  seen  Abe  do  so  several  times  before, 
and  that  he  never  saw  a  stick  used  in  removing  the  ob- 
structions. Appellant  ordered  appellee  to  remove  the 
obstructions,  stood  by  and  saw  him  do  it,  and  did  not 
interrupt  his  doing  it  without  a  stick  nor  direct  him  to 
use  one.  Appellee,  not  being  familiar  with  a  shred-, 
der,  of  which  fact  he  informed  appellant,  it  seems  clear 
to  us  that  he  did  not  assume  the  risk. 

There  was  proof  for  appellee  that  the  board  over 
the  opening  between  the  feeding  rollers  and  the  tin 
hood  was  not  in  place  at  the  time  of  the  accident,  and 
there  was  proof  for  appellant  that  it  was  in  place. 
The  distance  through  which  the  obstructions  would 
have  to  be  removed  if  the  board  were  in  place  was  but 
four  or  five  inches,  while  if  not  in  place,  the  distance 
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would  be  from  twelve  to  eighteen  inches.  If  the  board 
had  been  in  place  it  would  have  been  practically  im- 
possible for  appellee  *s  hand  to  have  been  caught  in 
the  snapping  rollers. 

Appellee  was  not  warned  by  appellant  of  the  danger 
of  putting  his  hand  into  the  place  where  he  was  re- 
moving the  obstructions.  He  testified  that  he  did  not 
know  it  was  dangerous.  The  feeding  device  was  not  in 
motion  when  he  put  his  hand  into  the  machine,  and 
there  is  proof  that  appellant  started  the  machinery 
while  appellee  was  in  this  position.  From  a  careful 
consideration  of  all  the  evidence,  we  think  the  jury 
were  warranted  in  finding  that  it  was  negligent  for 
appellant  to  order  appellee  to  perform  this  dangerous 
w^rk  without  explaining  to  him  the  danger;  that  it 
was  negligent  for  appellant  to  start  the  machinery 
while  appellee  was  removing  the  obstructions;  and 
also  that  appellant  negligently  failed  to  provide  appel- 
lee with  a  reasonably  safe  place  in  which  to  work. 

Appellee  offered  in  evidence  several  photographs  of 
another  com  shredder  of  the  same  make  to  illustrate 
the  appearance  of  the  machine  in  question.  They 
were  objected  to  as  not  being  properly  identified  as 
true  representations  of  the  machine  in  this  case.  De- 
fendant's own  proof  shows  that  they  were  fair  repre- 
sentations of  the  machine  on  which  the  accident  oc- 
curred. There  was  no  error  in  submitting  them  to  the 
jury  to  be  considered  in  connection  with  other  evi- 
dence in  the  case.  Kankakee  &  S.  R.  Co.  v.  Horan,  131 
HI.  303;  Illinois  S.  E.  Co.  v.  Hayer,  128  HI.  App.  315. 

It  is  argued  that  it  was  error  to  give  appellee's  7th 
instruction,  which  told  the  jury  that  if  they  believed 
from  the  preponderance  of  the  evidence  that  George 
Eichelberger  loaned  appellee  to  appellant,  with  appel- 
lee's consent,  for  some  particular  service  to  be  ren- 
dered under  the  direction  and  control  of  appellant,  and 
that  while  so  loaned  and  while  working  under  the  con- 
trol of  appellant,  appellee  was  injured,  then,  as  a  ir^  at- 
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ter  of  law,  the  relation  of  master  and  servant  existed 
between  them  at  the  time  of  such  injury.  It  is  argued 
that  this  instruction  ignores  the  necessary  element  of 
assent  on  the  part  of  appellant,  and  that  there  was  no 
evidence  tending  to  show  that  appellant  ever  assented 
to  such  loaning.  In  Ramsey's  Estate  v.  Whitbeck,  81 
111.  App.  217,  the  court  says:  **To  loan,  according 
to  Webster  is  'to  deliver  to  anoflier  for  temporary  use, 
on  condition  that  the  thing  be  returned,  or  to  deliver 
for  temporary  use  on  condition  that  an  equivalent  in 
kind  shall  be  returned  with  a  compensation  for  its 
use. ' ' '  5  Cyc.  166.  A  loan  is  a  bailment,  and  one 
essential  of  a  bailment  is  an  acceptance  of  the  subject- 
matter.  Taking  property  into  possession  or  control 
is  a  suflScient  acceptance.  5  Cyc,  supra.  The  evidence 
is  undisputed  that  George  said  to  appellee,  **You  stay 
here  and  help  father.  * '  He  did  stay  there,  and  worked 
under  the  direction  of  appellant  at  and  prior  to  the 
time  of  the  injury.  If,  in  fact,  appellee  was  the  serv- 
ant of  George,  it  is  obvious  from  the  evidence  that 
appellant  acquiesced  in  the  loaning  of  appellee  to  him, 
and  there  was  no  error  in  giving  the  instruction. 

The  trial  court  refused  four  instructions  requested 
by  appellant.  The  first  was  that  the  burden  of  proof 
was  on  appellee  to  prove  his  case  by  a  preponderance 
of  the  evidence.  The  same  statement  was  contained  in 
appellant's  14th,  15th,  and  16th  given  instructions, 
and  it  was  not  error  for  the  court  to  refuse  an  instruc- 
tion containing  a  principle  already  given  to  the  jury. 
The  court  is  not  required  to  give  the  jury  more  than 
one  instruction  upon  a  particular  subject.-  National 
Enameling  &  Stamping  Co.  v.  McCorkle,  219  111.  557. 

The  second  refused  instruction  told  the  jury  that 
unless  they  believed  from  the  evidence  that  appellee 
was  in  the  employ  of  appellant  and  under  his  control 
and  direction,  he  could  not  recover.  This  instruction 
was  bad  for  three  reasons :  first,  if  appellee  was  either 
in  the  employ  of  appellant  or  under  his  control  or 
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direction,  he  might  recover  (Grace  &  Hyde  Co.  v. 
Probst,  supra) ;  second,  this  instruction  combined  two 
elements,  employment  and  control,  and  told  the  jury 
that  unless  they  believed  that  both  elements  were  es- 
tablished, appellee  could  not  recover,  while  under  the 
evidence  and  other  instructions  the  jury  were  author- 
ized to  find  for  appellee  if  they  believed  either  that 
there  was  an  employment  or  control,  as  explained  in 
the  other  instructions ;  third,  it  ignored  the  relation  of 
master  and  servant,  and  directed  a  verdict  against  ap- 
pellee, regardless  of  the  averments  of  the  8th  addi-. 
tional  count. 

The  third  refused  instruction  was  bad  for  like  rea- 
sons. 

The  fourth  refused  instruction  was  as  follows : 

**The  court  instructs  the  jury  that  while  the  pre- 
ponderance of  the  evidence  is  not  alone  determined  by 
the  greater  number  of  witnesses  testifying  the  one  way 
or  the  other,  yet  the  number  of  credible  and  disinter- 
ested witnesses,  testifying  on  the  one  side  or  the  other, 
is  a  proper  element  for  the  jury  to  consider  in  deter- 
mining where  lies  the  preponderance  of  the  evidence. ' ' 

We  think  this  instruction  should  have  been  given. 
It  is,  however,  covered  in  part  by  appellant *s  17th 
given  instruction.  This  fourth  refused  instruction  has 
been  disapproved  sometimes  by  the  Supreme  Court, 
but  no  case  has  been  reversed  on  account  thereof.  In 
Elgin,  J.  &  E.  R.  Co.  v.  Lawlor,  132  111.  App.  280,  we 
took  the  ground  that  where  the  instruction  said,  as 
here,  that  the  preponderance  of  the  evidence  is  not 
alone  determined  by  the  number  of  witnesses,  it  suffi- 
ciently advised  the  jury  that  the  number  of  witnesses 
is  one  of  the  elements  to  be  taken  into  consideration, 
notwithstanding  that  element  is  not  restated  in  a  sec- 
ond part  of  the  instruction.  On  appeal,  the  Supreme 
Court  did  not  take  exactly  that  view,  but  did  not  re- 
verse the  judgment.  Elgin  J.  &  E.  E.  Co.  v.  Lawlor, 
229  HI.  621.  While  we  would  be  better  satisfied  if  this 
instruction  had  been  given,  yet  it  is  clear  to  us  that 
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appellee  has  a  cause  of  action  to  which  there  is  no 
defense,  and  the  damages  are  not  excessive.  We  there- 
fore conclude  that  we  ought  not  to  reverse  the  judg- 
ment because  of  the  refusal  of  the  fourth  instruction. 

The  original  abstract  did  not  contain  a  marginal 
paging  and  reference  to  the  record,  required  by  Bule 
16  of  this  court.  137  111.  App.  625.  It  was  otherwise 
defective  in  many  particulars.  A  motion  was  made  to 
strike  it  from  the  files.  We  permitted  it  to  be  amended 
in  ink  by  placing  the  page  of  the  record  upon  the  mar- 
ginal pages  of  the  abstract,  and  denied  the  motion. 
We  did  not  then  examine  the  abstract  carefully  enough 
to  realize  its  many  defects.  If  we  had  we  should  have 
stricken  it  from  the  files.  Appellee  filed  an  additional 
abstract,  supplying  omissions  and  correcting  the  origi- 
nal in  many  particulars,  and  its  cost  is  ordered  taxed 
to  appellant. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Albert  C.  Henke^  Appellee,  y.  Deere  &  Mansur  Co^ 

Appellant. 

Gen.  No.  6,666. 

1.  Evidence — when  photograph  admissible,  A  photograph  stands 
on  the  same  footing  as  a  diagram  or  map  and  is  a  legitimate  mode 
of  proving  conditions  which  can  be  thus  represented. 

2.  Evidence — preliminary  proof  as  to  correctness  of  picture. 
PreUminary  proof  of  the  correctness  of  a  picture  is  addressed  to 
the  court,  and  as  a  rule  its  discretion  is  not  subject  to  exception. 

8.  Evidence — when  photograph  may  he  misleading,  A  photo- 
graph of  a  machine  taken  soon  after  an  injury  thereon  may  be 
misleading  where  a  machinist  and  another  appear  in  the  same 
relative  positions  which  such  machinist  and  the  person  injured  o«- 
cupied  at  the  time  of  the  injury. 
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4.  EiViDENCE — when  photographs  competent.  Photographs  of  a 
machine  and  its  surroundings  made  by  an  experienced  photographer, 
about  three  hours  after  an  accident  before  any  changes  were  made 
are  competent  and  valuable  where  the  negligence  charged  involves 
the  machine  and  scrap  iron  on  the  floor  about  it. 

5.  EviDENCB — harmless  error.  Error  in  excluding  photographs 
need  not  reverse  where  they  were  only  supplemental  to  the  oral 
testimony. 

6.  Evidence — when  exclusion  of  testimony  as  to  wages  after 
accident  reversible.  In  an  action  for  injuries  to  a  minor's  hand, 
exclusion  of  statements  by  him  as  to  what  he  has  earned  since 
the  accident  is  reversible  error  when  offered  by  defendant  since 
such  evidence  tends  to  show  the  extent  his  earning  power  may  be 
impaired  after  his  majority. 

7.  Instructions — referring  to  facts  and  circumstances  appearing 
on  the  trial.  In  an  action  for  personal  injuries,  an  instruction  to 
the  effect  that  if  the  Jury  believe  from  the  evidence  and  the  facts 
and  circumstances  appearing  on  the  trial  that  the  plaintiff  knew, 
or  by  reasonable  care  might  have  known,  of  the  hazard  at  and 
immediately  prior  to  the  time  of  accident  he  cannot  recover,  though 
they  believe  from  the  evidence  and  facts  and  circumstances  ap- 
pearing on  the  trial  that  there  wtus  a  safer  way  of  conducting  the 
business  plaintiff  was  engaged  in  that  might  have  prevented  the 
injury,  is  properly  refused,  though  if  the  misleading  element,  which 
refers  the  Jury  to  the  facts  and  circumstances  appearing  on  the 
trial,  la  omitted  the  instruction  Is  correct 

ActicMi  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Rock  Island  county;  the  Hon.  William  H.  Gest,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Reversed 
and  remanded.    Opinion  filed  October  15,  1912. 

Peek  &  Dietz,  for  appellant. 
John  K.  Scott,  for  appellee. 

Mr.  Justice  Wellis  delivered  the  opinion  of  the 
court. 

On  July  31,  1909,  appellee,  then  16  years  of  age, 
was  working  as  a  machinist 's  helper  at  an  iron  shear- 
mg  machine  in  the  shops  of  appellant.  In  passing  an 
oil  can  with  his  left  hand  to  the  machinist,  he  slipped 
upon  some  iron  scraps  that  had  accumulated  about  the 
machine,  and  in  endeavoring  to  save  himself  from  fall- 
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ing,  thrust  his  right  hand  into  the  gears  of  the  machine 
and  received  injuries  necessitating  the  amputation  of 
the  first  and  second  fingers  and  the  first  joint  of  the 
third  finger.  He  sued  appellant  to  recover  for  such 
injuries.  The  declaration  described  the  machine  and 
alleged  that  appellee  was  directed  to  assist  in  operat- 
ing it ;  charged  appellant  with  the  duty  to  provide  ap- 
pellee with  a  safe  machine  to  work  upon,  and  safe  sur- 
roundings ;  averred  that  appellant  negligently  permit- 
ted scraps  to  accumulate  about  the  machine  and  neg- 
ligently left  the  gears  unguarded  and  negligently  failed 
to  warn  appellee  of  the  danger,  and  while  he  was  in 
the  exercise  of  due  care  and  caution  for  his  own  safety, 
his  foot '  slipped  upon  the  scrap  and  he  unavoidably 
placed  his  hand  in  the  machine.  A  plea  of  not  guilty 
was  interposed.  Upon  a  trial,  appellee  obtained  a 
verdict  for  $5,000.  A  motion  for  a  new  trial  was  over- 
ruled, judgment  was  entered  on  the  verdict,  and  this 
appeal  is  prosecuted  to  review  the  judgment. 

The  case  must  be  remanded  for  a  new  trial,  and  we 
therefore  refrain  from  an  expression  of  any  opinion 
upon  the  facts  which  might  prejudice  either  party  on 
the  next  trial. 

Appellant  offered  in  evidence  and  the  court  refused 
three  photographs  of  the  machine  upon  which  appel- 
lee was  hurt,  designated  in  the  record  a^  **A,''  **B,'' 
and  '*C.''  Photographs  stand  on  the  same  footing  as 
a  diagram,  map,  plan  or  model,  and  a  photograph  is 
a  legitimate  mode  of  proving  conditions  which  can 
be  shown  by  a  representation  of  that  sort.  It  rests  to 
some  extent  upon  the  credit  of  the  witnesses  in  the 
same  way  as  a  map,  plat  or  plan.  Greenleaf  on  Evi- 
dence (16th  Ed.)  546.  The  preliminary  proof  of  the 
correctness  of  the  picture,  the  ability  of  the  operator, 
and  the  accuracy  of  the  instrument  is  addressed  to  the 
court,  and  as  a  rule  its  discretion  thereon  is  not  sub- 
ject to  exception.  Cleveland  C,  C.  &  St.  L.  R.  Co.  v. 
Monaghan,  140  111.  474,  477,  and  cases  there  cited.  The 
proof  shows  that  the  photographs  in  this  case  were 
taken  by  an  experienced  photographer  about  three 
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hours  after  the  accident;  that  there  were  no  changes 
in  the  machine  or  its  immediate  surroundings  except 
in  photograph  *'A'*  in  which  the  machinist  and  an- 
other man  appear  in  the  same  relative  positions  as  the 
machinist  and  appellee  were  alleged  to  have  been  in  at 
the  time  of  the  injury.  It  is  possible  that  photograph 
**A*'  might  have  been  misleading,  but  photographs 
**B"  and  '*C"  were  competent  and  valuable  evidence, 
as  the  negligence  charged  involves  not  only  the  ma- 
chine but  the  presence  of  the  scrap  iron  on  the  floor 
about  it.  In  Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189 
m.  89,  the  court  said:  ''The  photographs  were  an 
important  means  of  proving  the  condition  of  the  track, 
and,  under  the  circumstances,  we  think  the  defendant 
had  a  right  ta  have  the  jury  see  them  in  connection  with 
the  other  evidence,  and  it  was  error  to  exclude  them.'* 
Under  the  evidence  and  the  authority  of  the  Wilson 
case,  supra,  we  think  the  court  should  have  made  an 
exception  to  the  rule  announced  in  140  111.  477,  supra, 
and  admitted  photographs  ''B'^  and  ''C  in  evidence, 
but  as  they  were  only  supplemental  to  the  oral  testi- 
mony, we  would  not  reverse  the  judgment  for  that 
error  alone. 

Appellee  testified  in  chief  that  after  the  injury  he 
worked  in  several  places;  that  he  quit  one  place  be- 
cause he  could  not  stand  the  work,  but  gave  no  reason 
for  quitting  the  other  places.  He  testified  that  he  was 
earning  $1.50  per  day  at  the  time  of  the  accident, 
but  was  not  asked  what  he  earned  after  the  ac- 
cident. He  was  called  by  appellant  and  asked  this 
question  and  answered  that  at  one  place  he  earned 
from  $1.75  to  $2.00  per  day  and  at  another  place  he 
earned  $2.00  per  day.  An  objection  to  this  testimony 
was  sustained.  Appellee's  counsel  then  moved  to  ex- 
clude the  testimony  and  the  court  excluded  the  last 
answer  and  appellant  excepted.  By  excluding  only  the 
last  answer,  the  court  did  not  exclude  the  answer  that 
appellee  earned  $1.75  to  $2.00  per  day  at  one  of  the 
places,  but  it  is  clear  from  the  statement  of  the  court 


244  Appelxate  Courts  op  Illinois. 

Henke  v.  Deere  ft  Mansiir  Ck>.,  176  111.  App.  240. 

'*I  don't  see  how  it  is  admissible,*'  that  the  court 
meant  to  exclude  all  the  evidence  on  that  subject  and 
that  it  must  have  been  so  understood  by  counsel  and 
the  jury.  It  is  true,  as  the  court  held,  that  at  that  time 
appellee  was  not  entitled  in  law  to  receive  his  wages, 
but  this  evidence  was  clearly  competent  as  tending  to 
show  to  what  extent  his  earning  capacity  might  be 
impaired  after  he  reached  his  majority,  and  we  think 
its  exclusion  was  reversible  error. 

Complaint  is  made  of  appellee's  first  instruction  as 
modified  and  given  by  the  court.  One  of  the  grounds 
of  defense  was  the  assumption  by  appellee  of  the  risk 
of  the  employment.  This  instruction  directed  a  ver- 
dict. It  did  not  define  the  doctrine  of  assumed  risk, 
but  told  the  jury  that  they  might  find  the  defendant 
guilty  if  they  believed  from  the  evidence,  among  other 
things,  ''that  the  plaintiff  had  not  assumed  the  risk 
of  such  injury  as  such  assumption  of  risk  is  defined 
and  set  forth  in  any  one  of  the  four  instructions  next 
following."  The  instructions  so  referred  to  do  suflB- 
ciently  define  the  doctrine  of  assumed  risk  as  applied 
to  the  evidence  in  this  case.  However,  the  instruction 
is  faulty  in  that  it  assumes  that  appellant  was  negli- 
gent and  does  not  require  the  jury  to  find  whether  or 
not  the  negligence  of  appellant  was  the  proximate 
cause  of  the  accident. 

Complaint  is  also  made  of  the  refusal  of  appellant's 
9th,  11th,  15th  and  17th  instructions. 

The  principles  of  law  stated  in  the  9th,  11th  and 
15th  were  fully  set  forth  in  the  other  given  instruc- 
tions. 

The  refusal  of  the  court  to  give  appellant's  17th 
instruction,  in  our  opinion,  constitutes  further  error. 
The  instruction  was  as  follows : 

''The  court  instructs  the  jury  that,  if  you  belive 
from  the  evidence  and  the  facts  and  circumstances  ap- 
pearing on  the  trial,  that  the  plaintiff,  Albert  Henke, 
at  the  time  he  was  injured  knew,  or  by  the  exercise  of 
reasonable  care  might  have  knowp,  of  the  hazard  of  his 
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employment  while  working  for  the  defendant,  Deere 
&  Mansnr  Company,  at  and  immediately  prior  to  the 
time  of  the  accident,  then  he  cannot  recover  in  this 
case,  even  thongh  you  may  helieve  from  the  evidence 
and  the  facts  and  circumstances  appearing  on  the  trial 
that  there  was  a  safer  mode  in  which  the  business  that 
the  plaintiff  was  engaged  in  at  the  time  of  the  accident 
might  have  been  conducted,  the  adoption  of  which 
mode  might  have  prevented  the  injury.'* 

This  instruction  invoked  the  defense  that  if  appellee 
knew  the  hazards  of  his  employment  in  the  manner  the 
business  he  was  engaged  in  was  conducted,  he  could 
not  recover  merely  because  a  safer  method  of  con- 
ducting the  business  might  have  been  adopted,  the 
adoption  of  which  would  have  prevented  the  injury.  A 
defense  of  that  kind  (stated  generally)  is  a  good  one  in 
a  proper  case.  Simmons  v.  Chicago  &  T.  E.  Co.,  110  111. 
340,  347 ;  Stafford  v.  Chicago,  B.  &  Q.  E.  Co.,  114  111. 
244;  U.  S.  Eolling-Stock  Co.  v.  Wilder,  116  111.  100; 
East  St.  Louis  Ice  &  Cold  Storage  Co.  v.  Crow,  155 
HI.  74;  Elgin  J.  &  E.  E.  Co.  v.  Myers,  226  Dl.  364; 
Casey  v.  Eeedy  Elevator  Mfg.  Co.,  142  111.  App.  126. 
The  question  whether  there  was  an  assumption  by 
appellee  of  the  risk  of  being  injured  in  the  manner  he 
was,  was  an  exceedingly  close  one  in  the  case.  But  the 
instruction  referred  the  jury  not  only  to  the  evidence, 
but  also  to  **the  facts  and  circumstances  appearing 
on  the  trial,''  and  the  jury  might  be  misled  into  sup- 
posing that  they  were  permitted  to  resort  to  some 
other  source  than  the  evidence  in  determining  the 
facts.  There  are  cases  where  an  instruction  of  this 
kind  has  been  approved,  but  it  has  also  been  ques- 
tioned and  criticised  where  attacked  on  the  ground 
above  stated.  If  the  instruction  had  not  contained 
this  misleading  element  it  should  have  been  given,  but 
for  the  reason  stated  we  do  not  regard  its  refusal  as 
reversible  error. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Andrew  P.  Fragd,  Appellant,  v.  Estate  of  Mary  A. 
Fragd,  deceased  (John  T.  Deemar,  Appellee). 

Gen.  No.  5,662. 

1.  Administration  of  estates — court  order  construed,  A  cir- 
cuit court  order  concerning  a  county  court  Judgment  allowing  an 
executor's  claim  against  the  estate,  which  provides  that  the  claim  be 
held  in  abeyance  until  the  final  report  is  made  by  the  executor 
and  heard  on  notice  to  all  interested,  seems  to  mean  that  the  claim 
shall  be  reheard  in  the  county  court,  and  if  so  it  should  have  set 
aside  the  allowance  of  the  claim. 

2.  Administration  of  estates — order  of  circuit  court  fixing  time 
of  hearing  of  executor's  claim  error.  It  is  error  for  the  circuit  court 
in  ordering  a  rehearing  of  an  executor's  claim  against  the  estate 
to  fix  the  time  when  the  county  court  should  hear  the  claim. 

8.  Executors  and  administrators — duties.  An  executor  qccu- 
pies  a  fiduciary  relation  to  the  heirs  and  legatees  of  the  estate 
and  it  is  his  duty  to  protect  their  interests  against  claimants, 
especially  when  he  is  a  claimant. 

4.  Executors  and  administrators — when  under  county  court* s 
jurisdiction.  Notice  to  creditors  by  an  executor  as  to  the  time  for 
the  presentation  of  claims  brings  a  legatee  within  the  county 
court's  jurisdiction  for  that  time  only. 

5.  Executors  and  administrators — when  allowance  of  claim 
against  estate  fraudulent.  A  holding  that  the  allowance  of  an  ex- 
ecutor's claim  against  the  estate  was  fraudulent  is  Justified  where  it 
seems  that  it  was  such  executor's  intention  to  secure  its  allow- 
ance without  the  knowledge  of  the  residuary  legatee,  since  he  filed 
it  after  the  time  fixed  for  the  presentation  of  claims  and  without 
notice  to  the  residuary  legatee,  though  he  was  aware  of  its  existence 
at  that  time  and  the  claim  as  filed  affords  no  light  to  any  one  who 
might  dispute  it. 

6.  Executors  and  administrators — allowance  of  execut^^s  claim 
against  estate.  Presentation  and  allowance  of  an  executor's  claim 
against  the  estate,  after  the  time  fixed  for  such  presentation  and 
without  notice  to  the  residuary  legatee,  is  a  violation  of  the  ex* 
ecutor's  duty  to  the  legatee. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon.  Frank 
D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  with  directions.  Opinion  filed  October  15, 
1912. 
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Chester  M.  Turner,  for  appellant. 
Charles  E.  W.  Whitman,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Mary  Ann  Fragd  died  testate  September  20,  1909, 
leaving  no  descendants.  By  her  will  she  made  certain 
gifts  to  a  niece  and  to  an  adopted  daughter  of  a  former 
husband,  and  bequeathed  and  devised  the  remainder 
of  her  property  to  her  husband  Andrew  Peter  Fragd, 
for  his  natural  life  and  after  his  death  the  same  to  be- 
come the  property  of  her  nephew,  Dr.  John  T.  Deemar, 
or  in  the  event  of  his  death,  then  to  his  children,  and 
appointed  her  husband  as  executor.  The  will  was  duly 
probated  on  October  28,  1909,  and  her  husband  quali- 
fied as  executor  and  as  such  gave  notice  to  the  credit- 
ors to  file  their  claims  for  the  January  term,  1910,  of 
the  County  Court  of  Henry  county.  On  January  18, 
1910,  he  renounced  the  will  and  elected  to  take  under 
the  statute,  which  would  give  him  all  the  personal  es- 
tate and  the  fee  to  one-half  the  real  estate  left  by  the 
deceased,  subject  only  to  the  payment  of  her  just 
debts.  On  October  27,  1910,  between  nine  and  ten 
months  after  the  adjustment  day,  he  filed  a  claim 
against  the  estate  for  $2,146 ;  $1,500  as  cash  loaned  to 
deceased  to  apply  on  the  purchase  of  property,  $600 
as  cash  loaned  Oscar  Anderson  at  the  request  of  the 
deceased  on  her  promise  to  pay  it,  and  $186  as  interest, 
$140  of  which  had  been  paid.  One  Joseph  L.  Shaw 
was  appointed  as  special  administrator  to  defend  the 
estate  against  said  claim.  He  gave  no  notice  of  the 
pendency  of  the  claim  to  the  residuary  legatee  who 
lived  in  Pennsylvania.  On  November  21,  1910,  the 
special  administrator  consented  that  the  claim  be  al- 
lowed for  the  full  amount  and  judgment  was  entered 
thereon.  Afterwards  Deemar  filed  a  petition  to  have 
the  judgment  set  aside  on  the  ground  that  it  was 
fraudulently  obtaiped.    The  County  Court  denied  the 
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petition  and  Deemar  appealed  from  that  order  to  the 
Circuit  Court  of  said  county.  On  the  trial  a  stipula- 
tion was  made  as  to  various  facts,  and  oral  proof  was 
offered  and  the  court  entered  the  following  order. 
**It  is  ordered  by  the  court  that  the  claim  be  held  in 
abeyance  and  not  paid  or  credited  until  the  final  re- 
port is  made  by  the  executor  and  heard  upon  notice  of 
hearing  to  all  parties  interested.'*  From  that  order 
the  executor  appeals  to  this  court,  at  least  the  record 
recites  that  the  executor  excepts  and  prays  an  appeal, 
which  was  granted  on  his  filing  a  bond.  The  bond 
filed  is  the  personal  bond  of  Andrew  P.  Fragd  and 
contains  no  allusion  to  the  fact  that  he  is  executor. 
Treating  the  appeal,  however,  as  proper,  appellee  in- 
sists that  the  order  is  not  final  and  that  the  appeal 
should  be  dismissed,  or  in  case  it  is  not  dismissed  it 
be  afSrmed. 

Counsel  for  appellant  say  in  argument,  there  is  but 
one  question  in  the  case  and  that  is  whether  or  not 
there  was  fraud  or  fraudulent  collusion  in  the  allow- 
ance of  the  claim;  that  no  fraud  or  fraudulent  collu- 
sion was  proven  and  therefore  the  court  erred  in  di- 
recting the  claim  to  be  reopened,  and  the  order  should 
be  reversed. 

From  the  wording  of  the  order  it  is  not  clear  whether 
it  means  the  claim  should  be  held  in  abeyance  until 
the  final  report  is  heard,  or  whether  it  means  that 
there  shall  be  a  rehearing  in  the  claim.  We  are  of 
opinion,  however,  that  the  meaning  of  the  order  is,  in 
effect,  that  the  claim  shall  be  reheard  in  the  County 
Court.  If  our  conclusion  is  right,  then  the  order 
should  have  specifically  set  aside  the  allowance  of  the 
claim,  and  the  Circuit  Court  erred  in  fixing  the  time 
when  the  court  should  hear  the  claim. 

The  claim  as  filed  affords  no  light  to  one  who  would 
dispute  it.  It  does  not  show  the  date  when  the  money 
was  loaned,  or  what  property  it  helped  to  purchase. 
It  does  not  show  when  the  alleged  loan  of  $600  was 
made  to  Anderson  and  in  what  form  deceased  agreed 
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to  pay  fhe  same  to  appellant.  It  does  not  show  the 
rate  of  interest  which  appellant  employed  in  comput- 
ing the  item  of  $186  of  alleged  interest.  It  does  not 
show  the  name  of  the  person  from  whom  the  $140  was 
received. 

Anderson  may  have  been  paying  his  own  inter- 
est  to  appellant.  It  does  not  show  whether  or  not 
the  items  of  the  claim  were  barred  by  the  statute  of 
limitations.  The  alleged  agreement  of  the  deceased 
to  answer  for  Anderson  *s  debt  may  be  void  under 
the  statute  of  frauds.  Anderson  may  be  able  to  pay 
his  own  indebtedness.  Shortly  before  the  death  of 
Mrs.  Fragd  she  conveyed  real  estate  to  the  claimant 
which  he  has  since  sold  for  $48,000. 

Appellant,  as  executor,  occupied  a  fiduciary  relation 
to  the  heirs  and  legatees  of  the  Fragd  estate.  It  was 
his  duty  to  protect  the  interests  of  the  heirs  and  lega- 
tees against  that  of  claimants  and  especially  so  when 
he  himself  appears  as  a  claimant.  The  notice  to  credit- 
ors of  the  time  fixed  for  the  presentation  of  claims, 
brought  appellee  within  the  jurisdiction  of  the  County 
Court  for  that  time;  and  for  that  time  only.  Appellant 
was,  at  that  time,  as  fully  as  at  any  other  time,  aware 
of  any  existing  indebtedness  of  the  estate  to  him.  His 
neglect  to  file  a  claim  within  the  period  fixed  tends 
to  give  rise  to  the  presumption  that  either  his  claim 
is  bom  of  an  afterthought,  or  that  he  was  seeking 
opportunity  to  obtain  a  hearing  when  appellee  could 
not  oppose  him.  The  presentation  and  allowance  of 
his  claim,  without  notice  to  appellee,  was  clearly  a 
violation  of  the  duty  which  appellant  as  executor  owed 
appellee.  The  special  administrator  acted  as  attorney 
for  the  executor.  Apparently  this  claim,  filed  at  a 
late  day,  without  notice  to  the  only  interested  party 
except  the  claimant,  was  calculated  to  enable  him  to 
absorb  all  or  nearly  all  of  the  estate  which  he  did  not 
take  under  the  statute  by  reason  of  his  renunciation. 
We  are  of  the  opinion  that  all  the  circumstances  con- 
sidered, it  was  the  intention  of  the  claimant  to  secure 
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the  allowance  of  the  claim  without  the  knowledge  of 
the  residuary  legatee  who  would  be  bound  thereby,  so 
far  as  the  personal  estate  is  concerned,  and  that  the 
trial  court  would  have  been  justified  in  holding  that 
the  allowance  of  the  claim  in  the  County  Court  was 
fraudulent. 

Inasmuch  as  the  order  is  indefinite  and  may  lead 
to  doubt  as  to  the  meaning  in  the  County  Court,  the 
order  is  reversed  with  directions  to  the  Circuit  Court 
to  enter  an  order  vacating  the  allowance  of  the  claim 
by  the  County  Court,  and  directing  that  court  to  pro- 
ceed to  another  hearing  of  said  claim  after  due  notice, 
not  only  to  the  special  administrator  and  the  claimant, 
but  also  to  the  residuary  legatee.  The  costs  of  this 
appeal  will  be  adjudged  against  appellant. 

Reversed  with  directions. 


E.  P.  Harney,  Appellee,  t.  Estate  of  Isaae  MeCann,  de- 
eeased  (Hubert  Lee,  Appellant). 

Gen.  No.  5,664. 

1.  Witnesses — competency.  The  payee  of  a  check  is  an  incom- 
petent witness  on  claim  based  thereon  after  the  death  of  the 
maker. 

2.  CJoNsiDEBATioN — presumptiofi  of  for  check.  It  is  presumed 
that  a  check  is  given  to  pay  an  existing  debt  or  that  money  was 
paid  for  it  at  the  time. 

3.  Administration  of  estates — check  cia  claim.  The  testator's 
check  presented  as  a  claim  against  his  estate  imports  consideration, 
and  the  plea  of  lack  of  consideration  is  not  sustained  In  the  ab- 
sence of  proof. 

4.  Attorney  and  client — when  rule  as  to  dealinffs  between  does 
not  apply.  Where  a  claim  is  made  by  an  attorney  against  an  estate, 
based  on  the  testator's  bank  check,  and  there  is  no  proof  that  the 
check  grew  out  of  any  transaction  in  which  he  was  dealing  with 
the  testator's  property,  the  rule  as  to  dealings  between  attorney 
and  client  relating  to  the  client's  property  does  not  apply. 
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5.  Administration — evidence  of  claim.  Where  testator's  check 
for  |1,000  is  presented  as  a  claim  against  his  estate,  it  is  a  reason- 
able inference  that  a  check  referred  to  by  the  testator  in  speaking 
to  the  claimant  was  the  check  in  suit,  in  the  absence  of  proof  that 
any  other  such  check  was  given  and  where  testator  stated  that  he 
should  have  paid  the  check  for  |1,000  long  ago  and  that  he  would 
pay  it  soon. 

6.  Bills  and  notes — when  drawer  of  check  recognizes  indebted- 
ness and  promises  to  pay.  Where  the  drawer  of  the  check  states 
to  the  payee  that  he  should  have  paid  it  before  and  that  he  would 
soon,  it  appears  that  he  recognizes  the  indebtedness  and  that  the 
delay  in  payment  was  caused  by  him,  and  that  he  expressly  prom- 
ises to  pay. 

7.  Bills  and  notes — when  presumed  that  maker  of  check  is  liable. 
Where  a  subsequent  promise  to  pay  a  check  is  made  by  the  maker 
thereof  with  knowledge  of  the  facts,  it  will  be  presumed  that  the 
promissor  was  liable  and  that  all  conditions  necessary  to  fix  his 
liability  were  complied  with. 

8.  Administration  of  estates — presentation  of  claims.  Where 
claims  are  filed  in  the  county  court  against  an  estate,  all  pleas 
are  presumed  to  be  orally  interposed. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charles  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

W.  B.  Hunter,  L.  H.  Bancroft  and  C,  M.  Clay  Bun- 
tain,  for  appellant. 

J.  Bert  Miller  and  T.  W.  Shields,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  March  21,  1910,  Isaac  McCann  died  testate.  On 
May  2,  1910,  his  will  was  admitted  to  probate  in  the 
County  Court  of  Kankakee  County  and  letters  testa- 
mentary issued  to  Jeanette  McCann.  On  May  9, 
1910,  appellee,  E.  P.  Harney  filed  a  claim  against  Mc- 
Cann's  estate,  based  on  a  bank  check  for  $1,000,  dated 
June  1,  1900,  drawn  on  the  Momence  Banking  Com- 
pany. The  executrix  consented  to  the  allowance  of 
the  claim.  Appellant,  Hubert  Lee,  residuary  legatee 
under  McCann 's  will,  objected  to  its  allowance,  and  on 
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a  jury  trial  the  court  directed  a  verdict  and  entered 
judgment  disallowing  the  claim.  Harney  appealed  to 
the  Circuit  Court  of  said  county  where  he  obtained  a 
verdict  for  $1,000,  the  face  of  the  check.  Judgment 
was  entered  on  the  verdict,  and  the  residuary  legatee 
prosecutes  this  appeal. 

The  proof  is  that  appellee  was  the  attorney  for  Mc- 
Cann  at  the  time  the  check  was  given ;  that  the  body  of 
the  check  is  in  the  handwriting  of  appellee  and  signed 
by  McCann  as  maker;  that  the  bank  upon  which  the 
check  was  drawn  was  solvent;  and  for  a  month  and 
twenty  days  after  it  was  drawn  McCann  had  more 
than  sufficient  funds  in  the  bank  to  pay  the  check ;  that 
McCann  was  prompt  in  paying  his  debts;  that  the 
bank  continued  solvent  until  it  was  absorbed  by  an- 
other bank  which  assumed  all  its  obligations  and  has 
always  been  solvent.  There  was  no  proof  that  the 
check  had  ever  been  presented  to  either  bank  for  pay- 
ment. The  drawer  sustained  no  loss  by  the  failure  to 
present  the  check  to  the  bank.  The  death  of  McCann 
made  appellee  an  incompetent  witness. 

The  check  was  in  the  possession  of  appellee.  Pos- 
session implies  ownership.  The  presumption  obtains 
that  a  .check  is  given  in  payment  of  an  existing  debt 
or  that  money  has  been  paid  for  it  at  the  time.  E[in- 
ahan  v.  Butler,  133  HI.  App.  459. 

This  being  a  claim  filed  in  the  County  Court  against 
an  estate,  all  pleas  are  presumed  to  be  orally  inter- 
posed. But  the  plea  of  a  lack  of  consideration  is  an- 
affirmative  plea.  The  check  imported  a  consideration 
(Martin  v.  Martin,  202  111.  382),  and  it  was  for  de- 
fendant to  support  its  plea,  and  no  proof  of  a  lack  of 
consideration  was  introduced.  That  plea  therefore 
was  not  sustained.  Stacker  v.  Hewitt,  2  111.  (1  Scam.) 
207 ;  McMicken  v.  Safford,  197  HI.  540.  There  is  no 
proof  that  this  check  grew  out  of  any  transaction  in 
which  the  attorney  was  dealing  with  the  property  of 
his  client,  and  the  rule  relating  to  dealings  between  at- 
torney and  client  in  relation  to  property  of  the  client, 
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does  not  apply.  Ward  v.  Yancey,  78  111.  App.  368. 
In  addition  to  the  presumptions  that  obtain  in  favor 
of  appellee,  H.  E.  Vail  testified  for  him  that  in  the 
smnmer  of  1907  he  heard  McCann  say  to  appellee: 
**Ed,  I  received  your  letter  and  I  ought  to  have  paid 
that  $1,000  check  long  ago,  but  I  will  pay  it  soon  now, ' ' 
to  which  appellee  replied:  **A11  right,  Isaac,  I  know 
you  will.**  This  answer  is  not  completely  set  out  in 
the  abstract.  Vail  did  not  tell  appellee  that  he  had 
overheard  this  conversation  until  after  the  trial  in  the 
County  Court.  For  appellant  one  John  Shortridge 
testified  that  Vail  told  him  a  short  time  after  the  trial 
in  the  County  Court  that  he  knew  nothing  about  the 
check.  From  Shortridge  *s  testimony  it  appears  that 
Vail  was  intimate  with  appellee  and  that  Shortridge 
was  not  on  good  terms  with  appellee  and  that  Short- 
ridge desired  that  appellant  should  prevail  in  the 
suit.  In  the  absence  of  proof  that  McCann  had  ever 
given  appellee  another  check  for  $1,000  we  think  the 
jury,  if  they  believed  VaiPs  testimony,  might  reason- 
ably draw  the  inference  that  this  conversation  referred 
to  the  check  in  suit..  Vail's  testimony  if  true,  shows 
that  McCann  recognized  this  indebtedness  to  appellee 
and  shows  that  the  delay  in  the  payment  of  the  check 
was  caused  by  McCann  and  also  shows  his  express 
promise  to  pay  it.  The  drawer  of  a  check  or  bill  of  ex- 
change may  waive  the  presentment  of  the  same.  Cur- 
tiss  V.  Martin,  20  HI.  557;  Brower  v.  Rupert,  24  111. 
182.  A  subsequent  promise  having  been  made  by  the 
maker  with  a  knowledge  of  the  facts  on  his  part,  it 
will  be  presumed  that  the  promissor  was  liable  and 
that  all  conditions  necessary  to  fix  his  liability  have 
been  complied  with.  Tobey  v.  Berly,  26  111.  426;  29 
L.  B.  A.  306,  notes.  But  such  promise  is  presumptive 
and  not  conclusive  evidence  and  raises  a  question  of 
fact  for  the  jury  to  determine.  8  Cyc.  242.  It  is  true 
that  Shortridge 's  testimony  tended  to  impeach  the 
testimony  of  Vail  so  far  as  it  related  to  the  conversa- 
tion between  McCann  and  appellee.    This  raised  the 
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question  of  the  credibility  of  their  testimony , which 
was  also  for  the  jury  to  determine.  They  evidently 
believed  Vail.  The  denial  of  the  motion  for  a  new  trial 
shows  that  the  trial  judge  believed  Vail,  and  from 
a  careful  consideration  of  the  testimony  as  it  appears 
in  the  record,  we  cannot  say  that  VaiPs  evidence  is 
not  credible  and  of  suflScient  weight  to  warrant  the 
jury  in  their  finding. 

The  instructions  were  in  the  main  favorable  to  ap- 
pellant and  the  jury  having  found  the  facts  in  favor  of 
appellee,  we  see  no  reason  for  disturbing  the  judgment, 
and  it  is  therefore  affirmed. 

Affirmed. 


D.  A.  Anderson^  Appellant,  v.  Charles  H.  Baker  et  aL, 

Appellees. 

Gen.  No.  5,665. 

1.  Statutokt  law — coMtruction.  A  statute  will  be  given  pros- 
pective force  only,  unless  a  purpose  to  give  it  retrospective  force 
is  expressed  in  the  act  itself,  or  is  to  be  inferred  therefrom  by 
necessary  implication. 

2.  Attorney  and  cLiENT-^Ken  law  construed.  The  provision  in 
the  attorney's  lien  law  "that  attorneys  at  law  shall  have  a  lien 
upon  all  claims,  demands  and  causes  of  action.  Including  all 
claims  for  unliquidated  damages,  which  may  be  placed  in  their 
hands  by  their  clients  for  suit  or  collection,"  creates  a  lien  upon 
all  such  claims  during  the  preliminary  stages  and  before  suit  or 
action  is  brought. 

3.  Attorney  and  client — lien  law.  The  provision  In  the  attor- 
ney's lien  law  with  reference  to  claims,  etc.,  "or  upon  which  suit 
or  action  has  been  instituted,"  continues  the  Hen  after  the  bring- 
ing of  suit  and  also  gives  a  lien  to  a  lawyer  who  comes  into  a  case 
after  suit  is  begun. 

4.  Attorney  and  client — lien  lau).  The  provision  of  the  attor- 
ney's lien  law  giving  liens  for  services  "rendered  or  to  be  ren- 
dered" does  not  express  an  intention  to  give  the  law  a  retrospective 
effect,  but  refers  to  the  time  when  the  lawyer  is  using  the  law 
to  enforce  his  lien. 
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5.  Attorney  and  client — liens.  The  attorney's  lien  law  pro- 
viding that  attorneys  "shall  have  a  lien  upon  claims  which  may  be 
placed  In  their  hands"  Indicates  that  the  subject-matter  to  be  cov- 
ered by  the  lien  is  not  past  but  future. 

6.  Attobnet  and  client — liens.  The  attorney's  lien  law  was 
not  intended  to  have  retrospective  force,  although  it  was  intended 
to  cover  almost  all  classes  of  work  done  by  the  attorney  from  the 
time  the  matter  is  placed  in  his  hands  until  its  termination. 

7.  Statutory  law — lien  act  creates  new  right.  An  act  giving 
a  lien  does  not  give  a  remedy,  but  creates  a  new  right  in  the  prop- 
erty of  another. 

8.  Statutory  law — power  to  enact  retrospective  laws.  Where 
a  contract  is  made  for  legal  services  at  a  time  when  there  is  no 
law  giving  the  attorney  a  lien  on  any  property  therefor  and  no  lien 
is  contemplated,  the  legislature  has  no  power  to  create  a  lien  under 
such  contract. 

9.  Contracts — al)ridoment  ty  statute.  The  principle  that  the 
legislature  cannot  abridge  contractual  relations  is  subject  to  no 
modifications. 

10.  Attorney  and  cLiENT-^Zien.  Where  a  contract  is  made  for 
legal  services  prior  to  the  attorney's  lien  law  and  notice  is  given 
to  the  defendants  after  the  enactment  thereof  as  to  the  terms  of 
the  contract,  the  attorney's  rights  rest  entirely  on  the  contract, 
and  if  he  cannot  bind  his  clients  under  the  lien  act  he  cannot  bind 
defendants  who  are  entitled  to  every  defense  the  clients  could 
interpose. 

11.  Attorney  and  client — lien.  Under  the  attorney's  lien  law 
a  lien  cannot  be  enforced  for  services  performed  before  its  enact- 
ment, since  its  enforcement  would  charge  aa  additional  incum- 
brance upon  the  property  and  change  contractual  relations  and  not 
merely  extend  the  attorney's  remedy. 

Appeal  from  the  Circuit  Court  of  Qrundy  county;  the  Hon.  Edgar 
Eldbedge,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

William  H.  Boys  and  D,  E.  Andebson,  for  appellant. 

C.  F.  Hanson  and  Duncan,  Doyle  &  O'Conob,  for 
appellees. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellant  entered  into  a  contract  with  certain  heirs 
at  law  of  Laura  A.  Goold,  deceased,  to  perform  certain 
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legal  services.  Thereafter,  on  May  10,  1907,  he  filed 
a  bill  in  the  Circuit  Court  of  Grundy  county  in  behalf 
of  said  heirs  at  law  to  set  aside  her  will,  making  the 
devisee,  legatees  and  executor  defendants.  Later, 
without  the  consent  of  appellant,  the  parties  settled 
the  suit  for  a  certain  sum  of  money.  Prior  to  the  set- 
tlement, appellant  had  notified  the  defendant  that  he 
had  made  a  contract  with  the  complainants,  whereby 
he  was  to  have  one-half  of  whatever  was  recovered  on 
account  of  such  suit,  and  that  he  claimed  a  lien  there- 
for under  the  attorney's  lien  law  in  force  July  1, 1909. 
After  the  settlement,  and  by  leave  of  court,  appellant 
filed  an  intervening  petition  asking  that  the  rights 
arising  under  the  lien  be  adjudicated  and  his  lien  en- 
forced. On  notice  all  the  parties  appeared  and  moved 
the  court  to  dismiss  the  petition.  The  motions  were 
granted  and  the  petition  dismissed  at  the  costs  of  ap- 
pellant, and  he  prosecutes  this  appeal. 

The  only  question  presented  for  our  consideration  is 
whether  an  attorney  is  entitled  to  a  lien  upon  the  prop- 
erty of  his  client  by  virtue  of  a  contract  entered  into 
prior  to  the  passage  of  the  attorney's  lien  act. 

The  act  creating  an  attorney's  lien  provides: 

''That  attorneys  at  law  shall  have  a  lien  upon  all 
claims,  demands  and  causes  of  action,  including  all 
claims  for  unliquidated  demands,  which  may  be  placed 
in  their  hands  by  their  clients  for  suit  or  collection, 
or  upon  which  suit  or  action  has  been  instituted,  for 
the  amount  of  any  fee  which  may  have  been  agreed 
upon  by  and  between  such  attorneys  and  their  clients, 
or,  in  the  absence  of  such  agreement,  for  a  reasonable 
fee,  for  the  services  of  such  attorneys  rendered  or  to 
be  rendered  for  their  clients  on  account  of  such  suits, 
claims,  demands,  or  causes  of  action;  Provid^ed,  how- 
ever, such  attorneys  shall  serve  notice  in  writing  upon 
the  party  against  whom  their  clients  may  have  such 
suits,  claims  or  causes  of  action,  claiming  such  lien  and 
stating  therein  the  interest  they  have  in  such  suits, 
claims,  demands,  or  causes  of  action,  and  such  lien 
shall  attach  to  any  verdict,  judgment  or  decree  entered 
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and  to  any  money  or  property  which  may  be  recov- 
ered, on  account  of  such  suits,  claims,  demands,  or 
causes  of  action,  from  and  after  the  time  of  service 
of  the  aforesaid  notice.  On  petition  filed  by  such  at- 
torneys or  their  clients,  any  court  of  competent  juris- 
diction shall,  on  not  less  than  five  days'  notice  to  the 
adverse  party,  adjudicate  the  rights  of  the  parties  and 
enforce  such  lien  in  term  time  or  vacation.  * ' 

Appellant  contends  that  the  act,  by  its  express  terms, 
is  retrospective ;  that  it  is  remedial,  and  that  the  court 
erred  in  dismissing  the  petition. 

Appellant  argues  that  if  the  legislature  had  not 
intended  to  give  a  lien  based  upon  contracts  entered 
into  prior  to  the  enactment  of  the  lien  act,  the  words, 
**or  upon  which  suit  or  action  has  been  instituted'' 
wiould  have  been  made  to  read,  '  *  or  upon  which  suit  or 
action  shall  be  instituted"  and  the  words,  **may  have 
been  agreed  upon"  would  have  read,  **may  hereafter 
be  agreed  upon"  or  *'may  be  agreed  upon;"  that  the 
act  also  expressly  gives  a  lien  for  services  already  ren- 
dered, as  well  as  for  services  to  be  rendered,  relying 
upon  the  words,  **for  the  services  of  such  attorneys 
rendered  or  to  be  rendered, ' '  and  that  if  a  lien  was  in- 
tended only  for  services  rendered  after  the  enact- 
ment of  the  law,  this  clause  would  have  read,  **for  the 
services  of  such  attorneys  hereafter  rendered  or  to  be 
rendered,"  or  if  the  words,  ** rendered  or  to  be  ren- 
dered" were  intended  to  mean  rendered  prior  to  or 
subsequent  to  the  notice,  the  legislature  would  have 
so  repressed  it ;  that  unless  retrospective  construction 
is  given  to  the  act,  the  words  quoted  could  be  given  no 
meaning  in  construing  the  act,  and  the  well  known  rule 
of  construction  that  courts  must  give  meaning  to  every 
word  in  the  law  would  be  violated,  and  that  to  permit 
any  other  construction  it  would  be  necessary  to  alter 
the  wording  of  the  act. 

Were  it  the  rule  that  a  statute  should  be  construed 
retrospectively  unless  a  contrary  intention  is  mani- 
fested by  words  of  the  act  itself,  then  there  would  be 
much  force  in  that  portion  of  appellant's  contention. 

Vol.  GLXXV  17 
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The  contrary,  however,  is  the  rule,  and  it  is  a  universal 
rule  of  construction  that  a  statute  will  be  given  pros- 
pective force  only,  unless  a  purpose  to  give  it  a  retro- 
spective force  is  expressd  by  a  clear  and  positive  com- 
mand in  the  act  itself,  or  unless  it  is  to  be  inferred 
by  necessary,  unequivocal  and  unavoidable  implica- 
;  tion  from  the  words  of  the  act. 

In  the  case  of  Dobbins  v.  First  Nat.  Bank  of  Peoria, 
112  HI.  553,  it  is  said:  '*It  is  well  settled  by  authority 
that  statutes  are  not  to  be  given  a  retrospective  opera- 
tion except  where  it  is  manifest  the  legislature  in- 
tended they  should  have  such  operation;  and,  as  al- 
ready shown,  it  is  not  competent  even  for  the  legisla- 
ture to  give  such  operation  to  an  act  where  it  wiU 
affect  existing  or  vested  rights.'* 

In  Means  v.  Harrison,  114  111.  248,  it  was  declared  to 
be  the  general  rule  **that  a  statute  is  to  operate  in 
futuro  only,  and  is  not  to  be  construed  to  affect  past 
transactions,  and  that  if  it  is  left  doubtful  what  was 
the  real  design  as  to  its  having  a  prospective  or  retro- 
active effect,  the  statute  must  be  so  construed  as  to 
have  a  prospective  effect  only.'* 

In  People  v.  McClellan,  137  HI.  358,  the  court  said : 
**In  Potter's  Dwarris  on  Statutes,  p.  162,  in  a  note,  it 
is  said:  'The  American  authorities  are  quite  uniform 
on  the  retroactive  effect  of  statutes.  The  general  rule 
is,  that  no  statute,  however  positive  in  its  terms,  is  to 
be  construed  as  designed  to  interfere  with  existing 
contracts,  right  of  action  or  suits,  and  especially 
vested  rights,  unless  the  intention  that  it  shall  so  op- 
erate is  expressly  declared ;  and  courts  will  apply  new 
statutes  only  to  future  cases,  unless  there  is  something 
in  the  very  nature  of  the  case,  or  in  the  language  of  the 
new  provision,  which  shows  that  they  were  intended 
to  have  a  retroactive  operation.  And  although  the 
words  of  the  statute  are  broad  enough,  in  their  literal 
extent,  to  comprehend  existing  cases,  they  must  yet 
be  construed  as  applicable  only  to  cases  that  may 
thereafter  arise,  unless  a  contrary  intention  is  une- 
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quivocally  expressed  therein. ' ' '  Citing  Thompson  v. 
Alexander,  11  111.  54 ;  People  v.  Thatcher,  95  111.  109. 
The  same  rule  of  construction  is  announced  in  Hatcher 
V.  Toledo,  W.  &  W.  E.  Co.,  62  HI.  477;  Jimison  v. 
Adams  County,  130  111.  563;  Porter  v.  Glenn,  87  111. 
App.  106. 

This  doctrine  is  recognized  and  indorsed  in  the  case 
of  Eock  Island  Nat.  Bank  v.  Thompson,  173  HI.  593, 
where  it  is  said :  *  *  Eotrospective  laws  are  not  looked 
upon  with  favor.  Statutes  are  usually  construed  as 
operating  on  cases  which  come  into  existence  after  the 
statutes  are  passed,  unless  a  retrospective  effect  is 
clearly  intended.'*  Citing  Endlich  on  Interp.  of  Stat- 
utes, sees.  271,  273,  275,  276;  Betts  v.  Bond,  Breese, 
287 ;  Thompson  v.  Alexander,  11  HI.  54 ;  In  re  TuUer, 
79  HI.  99. 

In  O'Donnell  v.  Healy,  134  HI.  App.  192,  the  court 
said:  '*In  Endlich  on  the  Interpretation  of  Statutes, 
section  271,  it  is  said :  *  They  are  construed  as  oper- 
ating only  on  cases  or  facts  which  come  into  existence 
after  the  statutes  were  passed  unless  a  retrospective 
eifect  be  clearly  intended.'  In  the  same  section  the 
author  says:  *A  construction  giving  to  a  statute  a 
prospective  operation  is  always  to  be  preferred,  unless 
a  purpose  to  give  it  a  retrospective  force  is  expressed 
by  clear  and  positive  command,  or  to  be  inferred  by 
necessary,  unequivocal  and  unavoidable  implication 
from  the  words  of  the  statute,  taken  by  themselves  and 
in  connection  with  the  subject-matter,  and  the  occa- 
sion of  the  enactment,  admitting  of  no  reasonable 
doubt,  but  precluding  all  question  of  such  intention. ' ' ' 

We  think  the  words,  **That  attorneys  at  law  shall 
have  a  lien  upon  all  claims,  demands  and  causes  of 
action,  including  all  claims  for  unliquidated  damages 
which  may  be  placed  in  their  hands  by  their  clients  for 
suit  or  collection,''  creates  a  lien  in  favor  of  lawyers 
upon  all  claims,  demands  and  causes  of  action  during 
the  preliminary  stages  and  before  suit  or  action  is 
brought.     Had  there  been  no  further  provision,  the 
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lien  of  the  lawyer  would  terminate  with  the  beginning 
of  the  suit,  or  at  least  there  would  be  a  serious  doubt 
whether  the  lien  continued  after  the  institution  of  the 
suit  or  cause  of  action.  The  following  words  of  the 
statute,  '*or  upon  which  suit  or  action  has  been  insti- 
tuted,*' continues  the  lien  and  makes  it  operative  af- 
ter bringing  the  suit.  The  words  last  quoted  also  give 
a  lien  to  a  lawyer  who  comes  into  a  case  after  the  be- 
ginning of  the  suit.  We  do  not  think  it  can  be  said  that 
these  words  clearly  and  unequivocally  express  a  pur- 
pose or  intention  on  the  part  of  the  legislature  to  make 
this  law  applicable  to  contracts  entered  into  by  attor- 
neys, and  to  suits  or  actions  brought  by  them  before 
the  enactment  of  the  law. 

It  seems  to  us  untenable  that  the  words,  "rendered 
X)r  to  be  rendered'*  express  an  intention  to  give  the  law 
a  retrospective  effect  and  force.  The  lawyer  has  a 
lien  for  services  rendered  or  to  be  rendered.  Ben- 
dered  when!  Appellant  contends  at  any  time  in  the 
past,  regardless  of  the  time  of  the  taking  effect  of  the 
statute.  Appellees  contend  that  it  means  for  services 
rendered  at  any  time  after  the  taking  effect  of  the  law 
and  before  the  time  when  the  lawyer  uses  this  statute 
as  a  weapon  to  collect  his  compensation.  We  hold  that 
the  words,  "rendered  or  to  be  rendered'*  have  refer- 
ence to  the  time  when  the  lawyer  is  using  this  law  as 
a  weapon,  and  if  the  word  "rendered"  were  omitted, 
the  lawyer  could  not  enforce  a  lien  for  services  ren- 
dered up  to  the  time  that  he  served  notice  under  the 
statute,  but  would  only  have  a  lien  for  services  "  to  be 
rendered"  thereafter.  Suppose  further  that  the  words 
"to  be  rendered"  were  omitted  from  the  statute,  then 
the  lawyer  would  have  a  lien  only  for  work  already 
performed  and  if  the  suit  were  settled  by  the  client 
after  its  institution,  without  the  consent  of  the  lawyer, 
the  lawyer  would  have  a  lien  only  for  work  actually 
done  up  to  the  time  of  the  settlement.  Such  a  law 
could  afford  but  very  little  protection  to  the  lawyer. 

The  act  provides:    *"That  attorneys  at  law  shall 
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have  a  lien;"  not  that  attorneys  at  law  have  a  lien, 
but  ** shall  have  a  lien.''  The  use  of  the  verb  clearly 
indicates  that  the  subject-matter  to  be  covered  by  the 
lien  is  not  past  but  future.  Shall  have  a  lien  upon 
what?  ''Upon  all  claims,  demands,  and  causes  of  ac- 
tion, including  all  claims  for  unliquidated  demands 
which  may  be  placed  in  their  hands. ' '  Placed  in  their 
hands  when?  Before  the  passage  of  the  act  or  after 
the  passage  of  the  act?  The  act  states  plainly  ''which 
may  be, ' '  not  which  have  already  been  placed  in  their 
hands. 

The  legislature,  no  doubt,  intended  to  make  the  act 
broad  enough  to  cover  almost  all  classes  of  work  done 
by  a  lawyer  for  a  client,  from  the  time  the  work  is 
placed  in  his  hands  until  the  termination  of  the  matter 
by  litigation  or  otherwise.  Such  an  intention  would 
cause  the  act  to  operate  in  favor  of  the  lawyer  during 
the  -preliminary  stages  of  the  work,  as  well  as  after 
bringing  the  suit,  and  until  its  termination.  It  is  our 
opinion,  however,  that  the  legislature  did  not  intend 
that  the  act  should  apply  to  work  done  and  contracts 
entered  into  by  a  lawyer  prior  to  its  enactment,  but  it 
was  intended  to  apply  only  to  contracts  entered  into 
and  to  work  done  after  the  statute  went  into  force. 
We  think  there  is  no  warrant  for  appellant's  conten- 
tion that  the  statute  gives  it  a  retrospective  effect  or 
force. 

We  come  now  to  the  argument  that  the  act  is  reme- 
dial only,  and  therefore  is  retrospective.  When  the 
legislature  enacted  the  mechanic's  lien  law  they  de- 
clared it  to  be  remedial,  but  the  Supreme  Court  held 
that  it  was  not  remedial  where  it  affected  contracts 
entered  into  prior  to  its  enactment.  Kinney  v.  Sher- 
man, 28  111.  520;  Andrews  &  Johnson  Co.  v.  Atwood, 
167  111.  249.  The  wording  of  that  act,  to  all  intents 
and  purposes,  was  as  broad  as  the  act  under  consider- 
ation, yet  the  legislature  declared  its  intention  to  make 
the  act  remedial  by  inserting  in  the  act  itself  a  section 
to  that  effect.    If  the  legislature  intended  the  act  giv- 
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ing  attorneys  liens  to  be  retrospective  or  remedial  in 
character,  we  think  it  safe  to  presume  it  would  have 
made  the  same  declaration.  No  such  declaration  was 
made.  We  think  that  no  distinction  exists  between  the 
principles  that  should  apply  in  construing  the  attor- 
ney's lien  act  and  those  which  have  been  already  ap- 
plied to  construing  the  mechanic's  lien  act. 

In  the  Kinney  case,  supra,  there  was  a  contract  for 
the  building  of  a  house  for  a  specified  figure.  The 
work  was  to  be  completed  by  a  definite  day  stated  in 
the  contract,  but  owing  to  alterations  in  the  plans  the 
petitioner  alleged  he  was  unable  to  complete  the  con- 
tract on  the  day  specified,  but  that  the  defendants 
had  agreed  to  permit  him  to  proceed  with  the  work 
and  extended  the  time  of  its  completion,  but  failed 
to  specify  any  definite  time.  The  mechanic's  lien  law 
in  effect  at  that  time  required  as  a  condition  precedent 
to  the  validity  of  the  lien  that  the  date  of  completion 
should  be  specifically  agreed  upon,  and  it  was  there 
held  that  the  lien  could  not  attach  unless  the  contract 
provided  a  time  within  which  the  work  was  to  be  com- 
pleted— the  law  would  not  imply  a  time  for  its  com- 
pletion. The  petitioner,  recognizing  the  fatality  of  the 
lack  of  this  element,  urged  that  his  case  came  within 
the  act  amending  the  lien  law  passed  in  1861  (chap* 
65,  sec.  179).  The  contract  under  which  the  petitioner 
sought  to  establish  his  lien  was  entered  into  October 
1,  1858,  and  the  court,  in  disposing  of  this  contention, 
said:  *'If  this  statute  only  affected  the  remedy,  the 
petitioner's  view  would  be  correct,  but  it  affects  the 
original  contract.  This  contract  was  made  in  1858 
under  which  the  petitioner  had  no  lien,  nor  had  he  any 
lien  at  the  time  of  the  passing  of  the  act.  The  act 
makes  a  new  contract  for  the  parties,  entirely  differ- 
ent in  its  character,  which  it  is  not  in  the  constitutional 
competency  of  the  legislature  to  do.  They  might  as 
well  declare  that  a  promissory  note,  executed  years  ago, 
shall  be  a  lien  on  the  homestead.  They  can  deal  with 
remedies,  but  not  with  contracts  which  parties  have 
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voluntarily  and  understandingly  made.  Courts  may 
relieve  from  their  hardships,  or  enforce  them;  the 
legislature  can  do  neither.''  We  see  no  distinction 
between  the  Kinney  case  and  the  facts  presented  upon 
this  record.  At  the  time  appellant  entered  into  the 
contract  there  was  no  law  giving  him  a  lien  upon  the 
property  in  controversy,  or  upon  any  property  be- 
longing either  to  his  client  or  third  parties.  He  did 
not  contemplate  a  lien  or  even  a  possibility  of  one  at 
the  time  the  contract  was  entered  into.  Neither  did 
his  client,  and  it  is  not  within  the  power  of  the  legisla- 
ture to  create  a  lien  upon  the  property  of  another  by 
the  passage  of  the  act.  It  is  not  an  answer  to  this  po- 
sition to  say  that  under  the  contract  the  money  was 
due  and  owing  him  and  the  act  simply  gave  him  an- 
other means  by  which  he  might  recover  it.  The  peti- 
tioner in  the  case  just  quoted  from  might  contend  with 
as  much  reason  that  the  act  of  1861  was  giving  him 
nothing  he  did  not  already  possess,  but  simply  af- 
forded him  a  means  of  enforcing  his  rights.  The  giv- 
ing of  a  lien  is  not  the  giving  of  a  remedy.  It  is  the 
creation  of  a  right  upon  the  property  of  someone  else. 
In  the  Atwood  case,  supra,  a  petition  was  filed  by 
a  sub-sub-contractor  to  enforce  a  mechanic's  lien  for 
labor  and  material  furnished  in  the  erection  of  a  cer- 
tain building.  On  May  27,  1895,  Atwood  entered  into 
a  contract  in  writing  with  the  George  A.  Fuller  Com- 
pany for  the  erection  of  a  large  building.  The  Fuller 
people  sublet  portions  of  the  work  and  the  Andrews 
&  Johnson  Company  performed  part  of  the  work  under 
a  contract  from  a  sub-contractor.  Atwood  made  no 
contract  with  any  one  except  the  George  A.  Fuller 
Company,  and  there  were  no  contractual  relations 
existing  between  him  and  the  petitioners.  The  me- 
chanic's lien  law,  under  which  the  petitioners  sought 
relief,  went  into  effect  on  June  26,  1895.  Prior  to  the 
passage  of  this  act  a  sub-sub-contractor  could  not 
maintain  a  bill  or  petition  to  enforce  a  lien.  It  was 
there  contended  that  the  passage  of  the  act  merely 
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gave  to  sub- sub-contractors  a  remedy  and  that  the 
legislature  might  properly  create  it.  It  was  con- 
tended by  the  defendant  that  the  act  was  not  merely 
remedial,  but  imposed  new  duties  and  created  substan- 
tial rights  and  that  its  application  to  contracts  entered 
into  prior  to  its  enactment  would  be  obnoxious  to  the 
constitutional  provisions  prohibiting  the  impairing  of 
the  obligation  of  contracts.  The  court  said:  '* Under 
the  contract  between  Atwood  and  the  Fuller  Company, 
as  the  law  existed  when  it  was  executed  and  became 
binding  on  the  respective  parties,  Atwood  became 
bound  to  pay  the  Fuller  Company  the  several  amounts 
provided  in  the  contract,  unless  that  company  had  al- 
lowed indebtedness  to  accrue  for  labor  or  materials 
furnished  to  it  for  the  building,  which  might  become 
Uens  under  the  law  as  it  existed  June  26,  1895.  At- 
wood, to  protect  himself,  was  then  only  required  to 
take  sworn  statements  from  the  Fuller  Company  of 
such  persons  as  had  sub-contracts  with  it,  and  the 
Fuller  Company  was  entitled  to  receive  the  amount 
due  by  the  contract,  provided  it  had  paid  its  sub-con- 
tractors, disregarding  the  fact  entirely  whether  its 
sub-contractors  had  paid  their  sub-contractors  or  not. 
But  the  law  of  1895  conferred  new  rights  upon  sub- 
sub-contractors — rights  which  had  never  before  ex- 
isted under  the  laws  of  this  State.  They  were  given 
a  right  to  a  lien,  and  new  obligations  were  imposed 
upon  the  owner  of  the  premises  and  upon  the  original 
contractors.*'  The  creation  of  a  lien  in  favor  of  the 
sub-sub-contractors  is  here  declared  to  be  not  the  creat- 
ing of  a  remedy  merely,  but  the  conferring  of  new  rights 
which  never  before  existed.  The  attorney's  lien  law 
does  precisely  the  same  thing.  The  court  further 
says  in  the  Atwood  case :  ' '  The  new  act  confers  upon 
claimants  rights  heretofore  unknown  to  the  law,  and 
at  the  same  time  it  subjects  the  property  of  the  owner 
to  new  liabilities.  But  if  the  construction  contended 
for  should  be  given  the  Act  of  1895,  and  it  should  be 
held  to  govern  contracts  entered  into  before  the  act 
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was  passed,  it  would  be  an  act  impairing  the  obliga- 
tion of  contracts,  and  would  clearly  fall  within  the 
inhibition  of  the  constitution.  Under  the  contract  as 
executed  on  May  27,  1895,  the  George  A.  Fuller  Com- 
pany and  its  sub-contractor,  the  Charles  H.  Simmons 
Company,  were  entitled  to  enforce  a  lien  on  the  prem- 
ises of  Atwood  for  labor  and  material  furnished  under 
contract  in  the  erection  of  Atwood 's  building,  but  no 
other  contractors  or  material-men  had  any  lien  what- 
ever. But  under  the  new  statute,  if  it  governs  this 
case,  not  only  the  Fuller  Company  and  the  sub-con- 
tractor, the  Simmons  Company,  have  liens  that  may  be 
enforced,  but  sub-sub-contractors  may  also  come  in 
and  enforce  liens  on  the  property.  Thus  the  ^sontract 
of  Atwood,  by  the  force  of  a  statute,  is  changed,  and 
new  obligations  imposed  upon  him  and  his  property  in 
favor  of  others  who  were  strangers  to  him.  The  obli- 
gation of  contracts  is  too  sacred  to  allow  this  to  be 
done.**  The  act  in  relation  to  sub-sub-contractors 
casts  upon  the  owner  of  the  premises  no  greater  bur- 
den than  the  attorney's  lien  act  did  upon  the  defend- 
ants in  the  original  suit.  It  created  substantial  rights 
as  does  the  attorney's  lien  act  and  seeks  to  incumber 
property  with  a  lien  without  any  warrant  of  law.  In 
the  Atwood  case  it  is  further  said,  on  page  255:  ''It 
has  been  suggested  the  change  in  the  statute  was  a 
mere  change  in  remedy,  in  which  appellee  had  no 
vested  interest.  We  do  not  concur  in  that  view.  The 
change  in  the  law,  as  said  before,  if  applied  to  the 
contract  in  question,  affected  the  substantial  rights  of 
the  parties.*' 

The  Atwood  case  and  some  others  are  attempted  to 
be  distinguished  by  appellant  on  the  ground  that  no 
contractual  relations  existed  between  appellant  and 
the  defendants  in  the  original  suit.  Nor  does  that,  in 
our  opinion,  affect  the  principle  considered.  There 
were  no  contractual  relations  between  Atwood  and  the 
sub-sub-contractors,  but  the  petitioners  therein  were 
seeking  to  hold  the  defendant's  property  liable  to  a 
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lien  when  the  rights  of  the  petitioners  emanated  from 
a  contract  entered  into  by  Atwood  and  the  Fuller 
Company. 

Obviously  if  the  legislature  cannot  alter  or  change 
contractual  relations,  it  cannot  make  an  entirely  new 
contract  without  the  consent  or  knowledge  of  the  par- 
ties. The  fundamental  principle  that  the  legislature 
cannot  abridge  contractual  relations  is  subject  to  no 
modification.  Appellant,  in  the  present  case,  predi- 
cated his  right  upon  a  contract  entered  into  with  his 
clients  before  the  passage  of  the  lien  law,  under  which 
he  seeks  to  hold  the  property  of  the  defendants.  If 
he  has  any  rights,  they  rest  entirely  upon  the  con- 
tract, and  it  is  the  basis  of  his  petition,  and  upon  noth- 
ing else,  and  if  unable  to  bind  his  own  clients  by  the 
lien  act  on  account  of  the  contract,  he  will  not  be  per- 
mitted to  bind  third  parties  whom  he  claims  are  stran- 
gers to  the  contract.  By  the  terms  of  the  attorney's 
lien  act,  after  the  service  of  notice,  the  party  receiving 
the  same,  where  the  contract  for  a  service  is  entered 
into  after  the  passage  of  the  act,  is  a  party  to  the  con- 
tract, and  will  be  bound  by  its  terms.  The  defendants 
are  entitled  to  every  defense  that  clients  could  inter- 
pose upon  this  or  any  other  hearing  in  which  enforce- 
ment of  the  contract  is  sought. 

The  holding  in  Andrews  &  Johnson  Co.  v.  Atwood, 
supra,  is  also  followed  in  Culver  v.  Atwood,  170  111. 
432,  and  in  Kendall  v.  Fader,  199  111.  294. 

In  the  Fader  case  a  solicitor's  fee  was  allowed  by 
the  trial  court  under  the  act  in  force  at  the  time  the 
petition  for  a  lien  was  filed.  The  act  in  force  at  the 
time  the  contract  was  entered  into  made  no  provision 
for  the  allowance  of  attorney's  fees.  The  Appellate 
Court  of  the  First  District  reversed  the  finding  in  99 
111.  App.  104,  in  so  far  as  the  attorney's  fees  are  con- 
cerned, holding  that:  ''Under  the  contract  and  the 
law  which  entered  into  and  formed  a  part  of  it  when 
it  was  made,  no  lien  for  solicitor 's  fees  was  provided. 
To  hold  that  such  lien  could  be  given  by  the  statute 
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subsequently  enacted  would  be  not  to  extend  appel- 
lee's remedy,  but  to  charge  the  property  for  his  ben- 
efit with  an  additional  incumbrance. '*  On  appeal,  in 
199  HI.  at  page  308,  the  Supreme  Court  said:  '*The 
Mechanic's  Lien  Law  of  1874,  as  amended  in  1887,  en- 
tered into  and  formed  a  part  of  the  contract  under 
consideration,  and  inasmuch  as  that  act  provided  for 
no  lien  for  solicitor 's  fees,  such  lien  could  not  be  given 
by  a  statute  subsequently  enacted.  It  is  true  that  rem- 
edies, which  the  law  provides  to  enforce  contracts, 
constitute  no  part  of  the  contracts  themselves,  and  are 
within  the  control  of  the  legislature.  Smith  v.  Bryan, 
34  HI.  364;  Templeton  v.  Home,  82  HI.  491;  Woods  v. 
Soucy,  166  HI.  407.  Here,  however,  the  allowance  of 
such  lien  for  an  attorney's  fee,  when  it  was  not  author- 
ized by  the  act  in  force  when  the  contract  was  made, 
would  not  be  an  extension  of  appellee's  remedy,  but 
would  be  a  charge  of  an  additional  incumbrance  upon 
the  property  for  his  benefit.  We  agree  with  the  Ap- 
pellate Court  that  the  allowance  of  the  fee  was  im- 
proper." 

Appellant,  in  support  of  his  contention,  invokes  the 
authority  of  Smith  v.  Bell,  70  111.  App.  490 ;  and  Jones 
V.  Young,  78  HI.  App.  78,  reversed  in  180  111.  216.  Both 
of  these  cases  involve  a  construction  of  section  24  of 
the  lien  act  which  applies  solely  to  public  improve- 
ments. These  cases  are  clearly  distinguishable  from 
the  case  at  bar,  and  the  Supreme  Court  points  out 
wherein  the  difference  lies  in  Young  v.  Jones,  180  111. 
216,  where  the  court  says,  on  page  219:  "While  that 
section  undoubtedly  creates  valuable  and  substantial 
rights  in  those  furnishing  labor  and  material  for  pub- 
lic improvements,  it  does  not  in  any  way  materially 
affect  the  public,  which  can  only  be  charged  with  the 
original  indebtedness.  As  to  the  public,  no  property 
rights  are  affected.  It  follows  that,  so  far  as  the  pub- 
lic is  concerned,  this  section  24,  applied  to  contracts 
for  improvements,  is  merely  remedial,  and  so  far  the 
decision  of  the  Appellate  Court,  is  free  from  objec- 


268  Apfeuatb  Coubts  of  Illinois. 

Anderson  v.  Baker,  175  111.  App.  254. 

tion."  It  is  true,  as  appellant  herein  contends,  that 
the  basis  of  the  Culver  v.  Atwood,  Andrews  &  Johnson 
Co.  V.  Atwood  and  Kendall  v.  Fader  cases,  supra,  is 
an  impairment  of  the  contractual  obligation  and  an 
interference  with  property.  It  is  also  true  that  the 
basis  of  the  defendant's  contention  here  is  the  same. 
Property  rights  and  contractual  relations  will  be  af- 
fected if  appellant  can  avail  himself  of  a  lien  not  in 
force  at  the  time  the  contract  was  made.  The  only 
reason  section  24  of  the  mechanic's  lien  law  was  held 
to  attach  was  on  the  principle  that  property  rights 
would  not  be  materially  affected.  Why  was  this  sec- 
tion 24  held  to  be  remedial  and  others  not?  Because 
the  public  had  no  property  rights  that  could  be  af- 
fected. The  opinion  does  not  state  that  the  Supreme 
Court  intended  to  overrule  or  set  aside  its  former 
holding,  and  it  not  only  adheres  to  its  former  hold- 
ings in  considering  the  same  principles  in  Kendall 
V.  Fader,  supra,  but  cites  the  Young  v.  Jones  case  in 
support  of  its  position,  clearly  showing,  as  we  think, 
that  the  cases  are  not  in  conflict  but  in  perfect  har- 
mony. The  Supreme  Court  refused  to  allow  attor- 
ney's fees  as  part  of  the  lien  in  the  Kendall  v.  Fader 
case  because  the  law  giving  the  lien  was  not  in  force 
at  the  time  the  contract  was  entered  into,  and  to  do  so 
would  be  to  impose  additional  rights  in  remedies.  If 
appellant's  contention  is  sound,  then  the  power  lies 
vested  in  the  legislature  to  pass  laws  declaring  the 
property  belonging  to  parties  not  parties  to  any  char- 
acter of  contract  outstanding,  subject  to  liens  or  other 
incumbrances  it  might  seek  to  impose.  Such  a  doctrine 
is  wholly  unsound  in  our  opinion,  and  the  Supreme 
Court  reversed  the  Young  v.  Jones  case  for  this  very 
reason  and  gave  full  force  and  effect  to  this  principle. 
Invoking  the  same  rules  of  construction  in  the  case 
at  bar  as  employed  in  the  cases  above  cited,  we  con- 
clude that  to  enforce  the  lien  for  services  performed 
before  the  enactment  of  the  attorney's  lien  law  would 
not  be  an  extension  of  appellant's  remedy,  but  would 
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be  a  charge  of  an  additional  incumbrance  upon  the 
property  for  his  benefit,  and  that  the  court  did  not  err 
in  dismissing  the  petition. 
The  order  is  therefore  affirmed. 

Affirmed. 


Nathaniel  S.  Cutright  et  aL,  Appellees,  t.  Adams  Ex- 
press Company,  Appellant. 

Oen.  No.  5,669. 

1.  Roads  amb  bbidges — turning  to  right.  Under  R.  S.  c.  121 
I  77,  providing  that  carriages  shall  turn  to  the  right  on  meeting, 
except  when  the  nature  of  the  ground  makes  it  Impracticable,  one 
driying  a  wagon  is  not  required  to  turn  to  the  right  where  a  pile 
of  bricks  is  so  located  In  the  street  that  It  is  impossible  to  pass  on 
the  right  side  thereof,  but  under  the  common  law  he  may  turn 
to  the  left 

2.  NK8LIGENCE — When  evidence  justifies  finding  tu  to  care  exer- 
cised by  drivers,  A  verdict  that  plaintiff  was  exercising  due  care 
and  that  defendant  was  guilty  of  the  negligence  charged  is  war- 
ranted where,  when  plaintiff  turned  his  team  to  the  left  to  pass 
around  a  street  obstruction,  the  defendant  driving  rapidly  collided 
with  him  and  the  shaft  of  his  wagon  was  driven  Into  the  body 
of  one  of  plaintiffs  horses,  killing  him,  and  It  appears  that  defend- 
ant's horse  could  edftlly  have  passed  between  plaintiff's  team  and 
the  curb,  that  defendant  saw  plaintiff's  team  some  time  before  the 
accident,  that  because  of  his  low  seat  plaintiff  could  not  see,  that 
defendant  was  going  rapidly  but  plaintiff's  team  was  walking,  that 
plaintiff  could  not  have  avoided  the  accident,  and  that  plaintiff 
had  had  fifteen  years'  experience  but  defendant  had  had  only  eight 
months'  experience. 

3.  iNSTBucnoNS — repetition.  Only  one  instruction  is  required  on 
any  particular  subject. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  L.  D. 
PuTEBBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Af&rmed.    Opinion  filed  October  15,  1912. 

Stevens,  Milleb  &  Elliot,  for  appellant. 
Page,  Wbad,  Hunteb  &  Scully,  for  appellees. 
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Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

On  November  12,  1910,  one  of  appellees'  teams  col- 
lided with  one  of  appellant's  wagons  on  Depot  street 
at  the  foot  of  Oak  street  in  the  city  of  Peoria.  Depot 
street  runs  northeast  and  southwest  along  the  Union 
station  and  is  about  sixty-six  feet  in  width,  and  Oak 
street  runs  at  right  angles  therewith.  The  space  south- 
west of  the  Union  station  is  used  by  various  express 
companies  having  offices  there.  There  is  a  railroad 
track  running  along  the  middle  of  Depot  street  and  it 
is  sixteen  feet  from  the  southwesterly  rail  to  the  curb 
of  Depot  street  at  the  comer  of  Oak  street.  There  is 
a  post  about  eight  inches  in  diameter,  about  eight  or 
ten  feet  from  the  west  comer  of  the  Union  station. 
On  the  day  in  question,  about  twenty  feet  west  of  this 
post,  there  was  a  pile  of  brick  on  the  upper  side  of 
Depot  street  at  the  intersection  of  Oak  street,  which 
reached  to  the  southerly  rail  of  the  track  in  the  middle 
of  the  street.  At  about  noon  of  the  day  of  the  col- 
lision appellees '  driver  was  driving  in  a  southwesterly 
direction  down  Depot  street  in  the  middle  of  the  track. 
As  he  reached  Oak  street  he  turned  his  team  towards 
the  left  in  order  to  pass  around  the  brick  pile.  Just 
as  he  turned  to  the  left,  appellant's  horse  and  wagon 
came  out  of  the  open  space,  headed  up  Depot  street  at 
an  angle  of  about  45°,  and  struck  the  left  horse  of 
appellees '  team.  One  shaft  of  the  wagon  punctured  it 
back  of  the  left  shoulder  and  penetrated  its  body  about 
22  inches.    The  horse  died  as  a  result  of  the  collision. 

Appellees  sued  appellant  in  the  Circuit  Court  of 
Peoria  county  to  recover  the  value  of  the  horse.  The 
declaration  charged  that  the  horse  died  from  the  in- 
juries received  through  the  negligence  of  appellant's 
driver  while  appellees'  driver  was  in  the  exercise  of 
due  care  for  the  safety  of  their  team.  A  plea  of  not 
guilty  was  interposed.  Upon  a  trial  appellees  ob- 
tained a  verdict  and  a  judgment  for  $225  from  which 
judgment  this  appeal  is  prosecuted. 
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Section  77  of  chapter  121  of  the  Revised  Statutes, 
entitled  Beads  and  Bridges,  is  as  follows: 

"Whenever  any  persons,  traveling  with  any  car- 
riages, shall  meet  on  any  turnpike,  road  or  public  high- 
way, in  this  State,  the  persons  so  meeting  shall  season- 
ably turn  their  carriages  to  the  right  of  the  beaten 
track,  so  as  to  permit  each  carriage  to  pass  without 
interfering  or  interrupting,  under  the  penalty  of  five 
dollars  for  every  neglect  or  offense,  to  be  recovered 
by  the  party  aggrieved;  Provided,  this  section  shall 
not  be  construed  to  apply  to  a  case  where  it  is  imprac- 
ticable from  the  nature  of  the  ground  for  the  driver 
of  the  carriage  or  wagon  to  turn  to  the  right  of  the 
beaten  track/* 

The  proof  showed  that  the  pile  of  bricks  above 
mentioned  was  so  located  in  the  street  that  appellee 
could  not  pass  with  his  team  and  wagon  on  the  right 
side  of  the  street  as  he  was  going.  Therefore  under 
this  proviso  he  was  not  required  to  turn  to  the  right, 
but  had  a  lawful  right  to  turn  to  the  left  under  the 
common  law  applying  to  such  a  condition. 

There  was  evidence  that  appellant's  horse  came  out 
of  the  open  space  and  struck  appellees'  horse  while 
going  at  a  trot,  and  it  is  clear  that  appellant's  horse 
was  going  at  a  considerable  speed,  because  the  shaft 
was  driven  from  eighteen  to  twenty-two  inches  into 
the  body  of  appellees'  horse.  At  the  time  of  the  col- 
lision there  was  a  space  of  ground  eight  to  twelve  feet 
between  the  horse  that  was  struck  and  the  curb  on  the 
southerly  side  of  Depot  street.  Appellant's  wagon 
was  about  six  feet  wide.  Clearly  appellant's  horse 
could  very  easily  have  passed  between  appellees '  team 
and  the  curbing  without  touching  either  one  and  if, 
as  appellant's  driver  said,  he  had  been  headed  up 
Depot  street,  hugging  the  curbing  on  the  lower  side  of 
the  street,  it  would  have  been  impossible  for  him  to 
have  struck  appellees'  team.  If  appellant's  wagon 
came  out  from  the  open  space  at  the  southwest  end  of 
the  depot  and  headed  up  Oak  street  it  would  be  at  an 
angle  of  about  45°  to  the  line  of  travel  of  appellees' 
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team,  and  as  he  struck  appellees'  horse  in  the  side 
it  becomes  apparent  that  there  was  nothing  appellees' 
driver  could  possibly  have  done  to  avoid  the  collision. 
Appellees '  driver  sat  low  down  on  a  plank  laid  across 
the  bed  of  a  wagon  with  a  heavy  team  in  front.  Ap- 
pellant's driver  sat  on  an  elevated  seat  with  but  one 
light  horse  in  front  of  him.  Appellees '  team  was  walk- 
ing at  the  time  of  the  injury.  Appellant's  driver 
saw  appellees'  team  and  driver  from  the  time  he 
started  from  the  open  space  to  the  time  he  struck 
the  team.  Appellees'  driver  did  not  see  appellant's 
horse  or  wagon  until  after  the  collision.  The  fact  that 
appellees'  driver  was  seated  low  behind  his  horses 
and  that  appellant 's  driver  saw  that  fact  a  considerable 
period  of  time  before  the  collision,  as  he  himself  testi- 
fied, imposed  upon  appellant's  driver  the  exercise  of  a 
high  degree  of  care  to  avoid  the  collision.  Appellees' 
driver  was  a  man  of  15  years'  experience,  and  appel- 
lant 's  was  a  young  boy  under  20  years  of  age  who  had 
had  but  eight  months'  experience.  Whether,  under 
the  circumstances  appearing  in  evidence,  appellees' 
driver  was  exercising  ordinary  care  for  the  safety  of 
his  team,  and  whether  appellant's  driver  was  in  the 
exercise  of  reasonable  care,  and  whether  it  was  negli- 
gence for  him  to  go  ahead  under  all  these  circum- 
stances, were  questions  of  fact  for  the  jury.  Their 
finding  was  to  the  effect  that  appellees'  driver  was  in 
the  exercise,  of  ordinary  care  and  that  appellant's 
driver  was  guilty  of  the  negligence  charged  in  the 
declaration.  Applying  the  rule  that  each  person  must 
use  reasonable  care  to  avoid  a  collision  such  as  the 
place  and  circumstances  require,  and  what  is  reason- 
able care  in  any  given  case  being  a  question  for  the 
jury  in  view  of  all  the  circumstances,  we  see  no  reason 
to  disturb  the  verdict  of  the  jury  on  these  questions 
of  fact. 

The  court  refused  nine  instructions  requested  by 
appellant,  but  it  is  only  urged  that  the  court  erred  in 
the  refusal  of  the  second^  fifth  and  seventh.    The  prin- 
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dple  of  law  announced  in  the  second  instruction  was 
contained  in  appellant's  third  given  instruction.  The 
court  is  not  required  to  give  the  jury  more  than  one 
instruction  upon  any  particular  subject.  National 
Enameling  &  Stamping  Co.  v.  McCorkle,  219  HI.  557. 
The  fifth  ignores  the  evidence  that  the  situation  was 
not  seen  by  appellees'  driver.  This  instruction  would 
in  effect  have  told  the  jury  that  appellant's  horse 
and  wagon  had  a  superior  right  to  the  use  of  the  street 
over  the  team  of  appellee.  It  does  not  clearly  set  forth 
the  law  of  the  road  as  applied  to  the  conditions  exist- 
ing at  that  place  at  the  time  of  the  injury.  The  seventh 
placed  an  obligation  upon  appellees'  driver  greater 
than  that  placed  upon  him  by  the  law. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 


Alexander  Mclean^  Appellee,  t.  Xenophon  Caverne, 

Appellant. 

Gen.  No.  5,681. 

1.  SukNDKB  AiTD  xxBEL-^odmiBBion  of  entire  article,  Wliere  but 
one  sentence  published  by  a  newspaper  Is  alleged  to  be  libelous,  the 
defendant  is  entitled  to  the  benefit  of  the  entire  article  in  determin- 
ing what  would  be  ordinarily  understood  therefrom  and  also  to  an 
address,  made  by  plaintiff,  referred  to  by  the  article,  and  published 
In  the  same  issue. 

2.  SiANDEB  AND  LIBEL — tohot  Statement  not  UheJoua  per  ne,  A 
sentence  concerning  the  mayor  of  the  town  published  in  a  news- 
paper which  states  that  "only  an  expert  examination  of  the  books 
and  a  grand  jury  examination  could  show  how  poorly  he  lived  up 
to  his  promises,"  is  not  libelous  per  se^  where  the  entire  article 
alleges  that  the  mayor  did  not  live  up  to  the  promises  made  in  his 
Inaugural  address,  which  was  published  in  the  same  issue  and  in 
which  a  business-like  administration  and  a  strict  enforcement  of 
the  laws  and  ordinances  by  the  city  officers  was  promised. 

Vol.    GLXXV   18 
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Appeal  from  the  City  Ck)urt  of  Kewanee;  the  Hon.  H.  Steblhto 
PoMEBOT,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1912.    Reversed.     Opinion  filed  October  15,  1912. 

MoBSE  &  Demebath  and  Seables  &  Mabshall^  for 
appellant. 

Andebson  &  Andbews,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellee  was  the  mayor  of  the  city  of  Kewanee  and 
appellant  was  one  of  the  editors  and  part  owner  of  a 
newspaper  published  in  said  city.  Appellee  brought 
this  action  on  the  case  against  appellant  to  recover 
damages  for  the  publication  of  an  article  concerning 
appellee  in  said  newspaper.  The  declaration  con- 
sisted of  a  first  and  a  second  count  and  of  an  addi- 
tional count,  filed  by  leave  of  court  during  the  trial. 
The  first  count  was  dismissed  during  the  trial.  Ap- 
pellant filed  the  general  issue  and  several  special  pleas 
to  each  of  which  special  pleas  a  demurrer  was  sus- 
tained. The  cause  went  to  the  jury  upon  the  second 
count,  the  additional  count  and  the  general  issue.  Ap- 
pellee had  a  verdict  for  $5,000 ;  a  remittitur  of  $2,500 
was  entered ;  a  motion  for  a  new  trial  was  denied  and 
appellee  had  judgment  for  $2,500,  from  which  judg- 
ment defendant  below  appeals.  Appellant  contends 
that  the  article  set  out  in  the  declaration  is  not  libelous 
per  se  and  especially  when  read  in  connection  with  the 
rest  of  the  article:  that  the  court  erred  in  sustaining 
the  demurrers  to  the  special  pleas;  that  the  court 
erred  in  rejecting  testimony  offered  by  appellant  in 
mitigation  of  damages;  and  that  the  rulings  of  the 
court  upon  the  instructions  were  erroneous. 

The  words  set  out  in  the  declaration  are  as  follows : 

**Only  an  expert  examination  of  the  city's  books  and 
an  investigation  by  the  grand  jury,  can  show  just  how 
poorly  Mr.  McLean  has  lived  up  to  his  promises,  but 
we  expect  to  go  over  his  record  as  it  appears  in  our 
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files  and  in  transactions  of  which  we  have  knowledge 
and  publish  the  facts. '* 

The  second  count  charged  that  these  words  were 
maliciously  published  concerning  appellee,  mayor  of 
the  city  of  Kewanee,  and  of  and  concerning  his  offi- 
cial conduct  with  respect  to  moneys  and  finances  in  the 
treasury  of  the  city  of  Kewanee.  The  additional 
count  charged  that  said  words  were  maliciously  pub- 
lished concerning  appellee  and  of  and  concerning  his 
official  conduct  as  mayor.  No  other  facts  were  charged 
which  would  make  this  language  actionable,  unless  it 
was  libelous  per  se  and  charged  official  misconduct 
amounting  to  a  crime.  Appellee  put  in  evidence  the 
entire  editorial,  of  which  the  language  above  quoted  is 
but  a  single  sentence.    Said  editorial  was  as  follows: 

*' WORDS  AND  DEEDS. 

We  are  publishing  the  inaugural  statement,  read  by 
Mayor  McLean  when  he  assumed  the  duties  of  his  of- 
fice. It  is  a  good  statement  and  shows  that  Mr.  Mc- 
Lean understood  his  duty  and  his  opportunity.  We 
suggest  that  those  of  our  readers,  who  are  interested 
in  city  affairs,  cut  this  out  and  preserve  it  for  refer- 
ence. Only  an  expert  examination  of  the  city's  books 
and  an  investigation  by  the  grand  jury,  can  show  just 
how  poorly  Mr.  McLean  has  lived  up  to  his  promises, 
but  we  expect  to  go  over  his  record  as  it  appears  in 
our  files  and  in  transactions  of  which  we  have  knowl- 
edge and  publish  the  facts.  The  public  will  have  to 
be  the  judge.  This  will  take  time  and  effort,  but  be- 
fore we  get  through  with  it  we  trust  we  will  be 
acquitted  by  the  public  of  having  suppressed  any  in- 
formation in  regard  to  city  affairs.'* 

Appellant  is  entitled  to  the  benefit  of  the  entire 
article  in  determining  what  an  ordinary  reader  would 
understand  from  the  language  set  out  in  the  declara- 
tion. Moreover,  inasmuch  as  this  editorial  refers  to 
the  mayor's  inaugural  address  and  it  was  published 
in  the  same  issue  of  the  paper,  we  do  not  doubt  that 
that  address  also  is  to  be  considered  in  determining 
the  meaning  of  the  words  complained  of.    Appellant 
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put  that  address  in  evidence,  and  we  are  of  opinion 
that  the  following  extract  therefrom  contains  all  that 
was  referred  to  in  the  language  complained  of: 

'  *  I  fully  believe  in  practicing  strict  economy  in  pub- 
lic as  well  as  in  private  affairs,  and  at  all  times  be 
guided  by  common  sense  and  business  methods  in  the 
expenditure  of  the  people's  money,  at  the  same  time 
I  do  not  believe  that  we  should  economize  in  such  a 
way  as  to  retard  in  any  respect  the  development  of 
the  city,  our  main  consideration  should  be,  that  for 
every  dollar  expended,  we  should  receive  a  dollar's 
worth  in  return. 

I  shall  require  of  all  our  oflScials  strict  enforcement 
of  the  laws  of  the  state  and  city  ordinances  as  far  as 
the  same  shall  apply  to  their  respective  duties,  and 
hold  each  responsible  for  the  infractions  of  the  law. 
No  favors  will  be  granted  to  any  one  all  having  equal 
rights  which  must  be  respected.*' 

We  are  of  opinion  that  this  entire  language  cannot 
reasonably  be  so  construed  as  to  make  it  libelous 
per  se.  The  accounts  of  a  city  are  not  kept  by  the 
mayor  and  the  declaration  does  not  so  charge,  nor 
would  a  reader  of  the  article  understand  that  ref- 
erence was  made  to  books  of  account  kept  by  the 
mayor.  No  one  would  understand  from  this  language 
that  the  writer  charged  that  the  grand  jury  should 
indict  the  mayor  for  any  crime.  What  is  charged  is 
that  the  mayor  had  not  lived  up  to  his  promises,  and 
when  that  is  considered  in  connection  with  the  inau- 
gural address,  published  in  the  same  issue,  and  there- 
fore really  a  part  of  the  article,  it  is  clear  that  the 
meaning  is  that  the  mayor  had  not  lived  up  to  the 
promises  made  in  the  inaugural  address,  namely  that 
he  would  require  of  all  the  city  officers  a  strict  en- 
forcemfBut  of  the  laws  and  ordinances  and  hold  each 
responsible  for  any  breach  thereof.  The  meaning  is 
that  if  an  expert  accountant  examined  the  city  books, 
and  if  a  grand  jury  investigated  the  conduct  of  the 
city  affairs,  it  would  be  found  that  laws  and  ordinaces 
had  been  violated  and  that  the  mayor  had  not  kept  his 
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promises  to  compel  their  enforcement.  This  may 
charge  crime  against  some  city  oflScers,  but  it  does  not 
charge  any  crime  against  the  mayor.  The  article  does 
not  even  charge  that  the  mayor  knew  that  there  had 
been  infractions  of  the  laws  and  ordinances  by  the 
other  officers  of  the  city,  and  does  not  state  a  case 
where  the  mayor  would  be  required  to  prosecute  or 
remove  any  city  officers.  We  are  of  the  opinion  that 
the  entire  article  makes  no  charge  that  the  mayor  had 
I>erformed  any  act  or  omitted  any  duty  which  would 
render  him  liable  to  a  criminal  prosecution,  and  that 
the  publication  of  the  article  was  not  a  libel,  under  the 
allegations  of  the  declaration.  It  is  therefore  unneces- 
sary to  consider  any  of  the  other  errors  assigned. 
The  judgment  is  reversed. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
We  find  that  the  article  published  by  appellant  con- 
cerning appellee  was  not  libelous  and  does  not  confer 
any  cause  of  action  in  favor  of  appellee  against  appel- 
lant, as  charged  in  the  declaration. 


George  A.  Hutelilnson^  Appellant,  t.  William  Nettle- 
ton,  Appellee. 

Oen.  No.  5,685. 

1«  Damaoes— p7iy«ic{an'«  services.  In  an  action  by  a  physician 
for  services,  the  reasonable  value  thereof  is  for  the  Jury  to  deter- 
mine, and  a  verdict  for  $150  should  not  be  disturbed  where  the 
physician  charged  $575  on  his  books  and  sued  for  $1,050;  several 
physicians  gave  widely  varying  estimates  concerning  the  value  of 
the  services;  the  physician  who  assisted  had  had  thirty  years' 
experience  and  testified  that  in  his  opinion  defendant's  back  was 
dislocated  and  not  broken  and  that  he  would  not  have  used  the 
cast  placed  thereon  by  the  plaintiff;  plaintiff  forced  himself  into  the 
case  knowing  that  an  older  physician  was  desired,  and  there  is  evi- 
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dence  that  his  treatment  was  violent  and  unskilful  and  caused  great 
pain. 

2.  Phtsictanb — instruction  as  to  skill  required.  An  Instruction 
that  a  physician  must  bring  to  the  case  and  exercise  that  degree  of 
knowledge*  skill  and  care  which  a  good  physician  and  surgeon 
would  use  under  the  circumstances  Is  proper. 

3.  Phtsicians — instruction  concerning  allowance  for  unskilful 
treatment  in  action  for  services,  A  physician  suing  for  serylces 
performed  is  not  Injured  by  an  instruction  which  authorizes  an 
allowance  to  defendant  for  pain  caused  by  plalntifT's  failure  to 
use  the  skill  of  a  good  physician  but  which  leaves  the  question  of 
skill  and  of  whether  defendant  suffered  pain  because  of  any  lack 
thereof  to  the  Jury. 

4.  Phtsicians — Tiarmless  error.  An  Instruction  providing  that 
before  a  physician  could  recover  for  certain  services  performed  be 
must  prove  by  a  preponderance  of  the  evidence  that  he  was  a 
regularly  licensed  physician  and  surgeon  at  the  time  cannot 
be  held  to  have  affected  the  verdict  where,  after  oral  proof  of 
such  license,  the  jury  found  for  the  physician. 

5.  Instbuctions — statements  of  counsel  as  to,  A  ruling  that 
counsel  cannot  state  to  the  jury  the  instructions  he  Is  going  to 
ask  and  further  that  each  party  has  offered  instructions  is  correct, 
since  so  far  as  the  jury  Is  concerned  the  instructions  are  given  as 
the  court's  view  of  the  law  and  they  should  not  be  informed  at 
whose  request  they  are  given. 

Appeal  from  the  County  Court  of  Boone  county;  the  Hon.  William 
C.  Db  Wolf,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.     Opinion  filed  October  15,  1912. 

William  L.  Pierce  and  H.  B.  Stevenson,  for  appel- 
lant. 

Babnes  &  Barnes,  for  appellee;  William  Biesteb, 

of  counsel. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Late  in  the  forenoon  of  January  31,  1911,  appellee, 
a  carpenter  and  retired  farmer,  residing  in  Capron, 
Illinois,  while  working  on  a  building  near  Capron, 
fell  from  a  scaflfold  about  nine  or  ten  feet  to  the  ground 
and  was  injured.  Someone  at  the  place  where  appel- 
lee was  injured  sent  for  appellant,    a  physician  of 
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about  two  years'  experience,  residing  in  the  same 
place.  He  came  and  rendered  some  temporary  aid 
and  was  told  by  appellee's  family  that  his  services 
were  not  wanted  as  they  wanted  a  Doctor  Johnson 
from  Harvard,  Illinois.  Appellant  informed  appel- 
lee 's  family  that  if  they  needed  his  services,  he  would 
come  back  at  any  time  and  he  went  away.  Dr.  John- 
son was  called  but  was  not  at  home  and  a  Dr.  Goddard 
came  in  his  place.  Dr.  Goddard  did  not  get  there  until 
about  2  o'clock.  Shortly  before  Dr.  Goddard  arrived 
appellant  was  called  again  by  a  neighbor  of  appellee. 
On  the  arrival  of  Dr.  Goddard  he  was  told  by  appel- 
lant that  he  (appellant)  was  to  treat  appellee  and 
that  Dr.  Goddard  was  only  to  administer  the  anaes- 
thetic. Appellant  made  an  examination  of  appellee's 
back  and  discovered,  as  he  says,  that  the  back  was 
broken.  He  began  making  arrangements  to  reduce 
the  fracture.  To  do  so  he  procured  two  boxes,  placed 
them  on  the  table  in  such  a  position  that  one  would  be 
under  the  shoulders  of  appellee  and  the  other  one 
would  be  under  the  lower  part  of  his  back  and  the  sup- 
posed fracture  would  be  between.  He  then  had  Dr. 
Goddard  administer  the  anaesthetic,  placed  appellee  on 
the  boxes,  caused  four  men  to  manipulate  his  arms  and 
legs  back  and  forth,  while  appellee  stood  over  the  pa- 
tient with  his  hands  beneath  the  supposed  fracture  and 
lifted  the  body  up  and  down  several  times,  and,  as  he 
testified,  he  could  distinctly  feel  the  fracture  reduced. 
He  then  placed  several  layers  of  cotton  wadding  next 
the  body  then  a  plaster  cast  around  the  body,  and  then 
a  steel  support  or  rod,  and  encased  this  in  more  plas- 
ter of  Paris,  and  then  put  on  wadding  and  kept  appel- 
lee in  this  case  for  about  five  weeks  and  attended  him 
from  time  to  time.  Appellee  has  now  regained  the 
use  of  Mis  body  and  is  fully  recovered.  A  controversy 
arose  between  them  over  the  amount  of  the  bill.  On 
May  15,  1911,  appellant  sued  appellee  in  assumpsit, 
and  filed  a  declaration  containing  the  common  counts 
and  a  bill  of  particulars  for  $1,050,  $1,000  of  which 
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was  for  performing  the  operation  and  $50  for  med- 
ical services  and  supplies  from  January  31,  1911,  to 
March  20,  1911,  to  which  was  interposed  a  plea  of  the 
general  issue.  A  trial  resulted  in  a  verdict  of  $150  for 
plaintiff,  his  motion  for  a  new  trial  was  overruled,  and 
judgment  was  entered  on  the  verdict,  from  which 
plaintiff  prosecutes  this  appeal. 

Dr.  Goddard,  a  physician  of  about  thirty  years'  ex- 
perience, who,  on  his  arrival,  examined  appellee's 
back,  testified  that  he  did  not  discover  any  fracture 
and  found  what  appeared  to  be,  in  his  opinion,  a  slight 
dislocation  between  the  eighth,  ninth  and  tenth  dorsid 
vertebrae.  He  testified  that  he  would  not  have  used 
the  kind  of  a  brace  that  appellant  used ;  that  he  would 
have  depended  on  the  plaster  of  Paris  cast;  that  the 
services  rendered  that  day  were  reasonably  worth  from 
$50  to  $100  based  on  the  assumption  that  there  might 
have  been  some  dislocation  and  fracture.  Dr.  John- 
son testified  that,  assuming  appellee's  injury  might 
have  been  a  fracture  or  dislocation  at  the  time,  the 
services  rendered  by  appellant  were  reasonably  worth 
from  $50  to  $100  for  the  operation  alone.  For  appel- 
lant Dr.  Whitman  testified  that  on  the  same  assump- 
tion that  appellant's  services  were  worth  $500  and  if 
it  was  not  a  fracture  they  were  not  worth  a  picayune. 
Dr.  Mitchell  testified  that  assuming  that  there  was  a 
fracture,  appellant's  services  were  worth  from  $500  to 
$700  for  the  entire  case.  Dr.  Swift  testified  that,  as-. 
suming  that  there  was  a  fracture  and  dislocation,  the 
services  were  worth  from  $500  to  $1,000,  but  assuming 
that  there  was  no  serious  dislocation,  they  were  worth 
about  $50.  Dr.  Eobert  Hutchinson,  the  father  of  ap- 
pellant, testified  that  the  reasonable  charges  for  the 
services  were  $1,000.  It  was  admitted  that  a  Dr.  Mc- 
Innes,  if  present,  would  testify,  that,  assuming  the 
services  to  have  been  performed  as  testified  to  by  Dr. 
Hutchinson,  the  services  would  be  worth  $500. 

There  are  various  circumstances  weakening  appel- 
lant's claim  to  recover  so  much  as  he  now  urges.    He 
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only  charged  appellee  $575  on  his  hooks  for  his  entire 
services,  and  told  him  he  would  take  $500  for  a  cash 
settlement.  In  his  hill  of  particulars  he  claims  $1,050 
for  his  services.  He  tries  to  explain  this  difference  hy 
saying  that  he  charged  these  sums  if  a  cash  settlemeiit 
were  made.  It  certainly  is  unusual  to  charge  one  sum 
as  the  expected  compensation  upon  a  plaintiff's  hooks 
and  then  charge  him  as  much  again  if  it  becomes  neces- 
sary to  sue  for  it.  This,  with  the  difference  in  values 
placed  upon  his  services  by  the  physicians,  and  the 
doubt  existing  as  to  whether  or  not  there  was  a  frac- 
ture, may  well  have  tended  to  weaken  the  value  of  ap- 
pellant's services  in  the  eyes  of  the  jury,  and  having 
thus  tampered  with  his  own  claim,  he  cannot  complain 
that  the  jury  looked  upon  it  with  suspicion,  and  the  jury 
may  have  thought  that  appellant's  conduct  in  forcing 
himself  into  the  case  after  he  knew  that  the  family  pre- 
ferred an  older  and  more  experienced  surgeon  was 
unprofessional,  and  they  may  have  believed  from  the 
evidence  that  appellee 's  back  was  not  broken,  and  that 
the  treatment  of  appellant  in  setting  the  supposed 
fracture  was  extremely  violent,  unskilful  and  unneces- 
sary from  which  he  was  subjected  to  severe  pain  and 
suffered  mental  anguish,  and  that  the  amount  of  the 
verdict  is  as  much  as  his  services  were  reasonably 
worth.  Certainly  these  were  questions  of  fact  where 
the  jury's  finding  should  not  be  disturbed,  where  such 
finding  is  not  manifestly  against  the  greater  weight  of 
the  evidence. 

In  the  ninth  and  tenth  instructions  given  for  appel- 
lee, appellant  was  required,  in  the  treatment  of  appel- 
lee, to  bring  to  the  case  and  exercise  that  degree  of 
knowledge,  skill  and  care  which  a  good  physician  and 
surgeon  would  use  in  that  case  under  the  same  cir- 
cumstances. It  is  urged  that  this  language  was  im- 
proper. Perhaps  some  more  modem  phrase  might 
have  been  employed,  but  the  Supreme  Court  in  Holtz- 
man  v.  Hoy,  118  HI.  534,  the  cause  of  action  being  the 
alleged  neglect  and  unskilfulness  on  the  part  of  the 
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defendant  as  a  physician  and  snrgeon  in  fhe  ireatment 
of  plaintiff  *s  leg  for  a  serious  and  complicated  frac- 
ture, said :  *  *  The  duty  which  the  defendant,  as  a  phy- 
sician and  surgeon,  owed  the  plaintiff,  was  to  bring  to 
the  case  in  hand  that  degree  of  knowledge,  skill  and 
care  which  a  good  physician  and  surgeon  would  bring 
to  a  similar  case  under  like  circumstances.  ^ '  This  case 
has  never  been  overruled  or  modified  and  it  fully  an- 
swers the  argument  and  authorities  cited  by  counsel 
for  appellant  in  support  of  the  criticism  of  this  feature 
of  the  instructions.  The  tenth  instruction  also  told 
the  jury  that  if  the  appellant  in  treating  appellee  did 
not  use  and  exercise  that  degree  of  knowledge,  skill 
and  care  described  in  the  ninth  instruction,  and  that  in 
consequence  thereof  the  appellee  suffered  pain  and 
mental  anguish,  then  appellee  was  entitled  to  compen- 
sation therefor  as  against  any  claim  made  by  appellant 
for  such  services  and  it  was  not  necessary  that  appel- 
lee or  any  other  witness  testify  that  appellee  sus- 
tained any  amount  of  damages  in  dollars  and  cents, 
but  it  was  the  duty  of  the  jury  to  allow  the  appellee 
such  a  sum  as  the  jury  believed  from  the  evidence 
would  compensate  appellee  for  any  such  pain  and  men- 
tal anguish,  and  if  the  jury  found  that  such  amount 
equaled  or  exceeded  any  sum  that  they  found  appel- 
lant should  be  allowed  for  his  services  and  supplies  to 
the  appellee  in  person,  then  appellant  could  not  re- 
cover anything  whatever  in  this  action  for  his  serv- 
ices to  appellee  in  person  or  the  supplies  furnished 
appellee.  This  instruction  only  authorized  an  allow- 
ance to  appellee  for  any  pain  caused  by  appellant's 
failing  to  use  the  skill  of  a  good  physician  and  surgeon, 
and  it  expressly  leaves  it  to  the  jury  to  determine 
whether  appellant  did  use  that  degree  of  care  and  skill, 
and  if  they  find  that  he  did  not  then  it  is  left  to  the 
jury  to  determine  whether  in  consequence  thereof 
appellee  suffered  any  pain.  If  this  instruction  is  not 
strictly  correct,  still,  if  the  facts  were  found  as  therein 
specified,  plaintiff  could  not  recover  at  all  for  such 
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unskilful  services,  and  therefore  he  was  not  injured 
by  the  instruction.  Complaint  is  also  made  of  appel- 
lees' ninth  instruction  directing  the  jury  that  if  after 
considering  all  the  evidence,  facts  and  circumstances^ 
they  believed  from  the  evidence  that  a  good  physician 
and  surgeon  under  the  same  circumstances  as  sur- 
rounded appellant  when  he  was  called  to  treat  appel- 
lee, would  not  have  placed  on  the  back  of  appellee  a 
brace  similar  to  the  one  placed  thereon  by  appellant, 
and  would  not  have  placed  on  appellee  a  cast  similar 
to  the  one  placed  thereon  by  appellant,  then  the  jury 
must  not  award  anything  to  the  appellant  for  his  serv- 
ices in  putting  on  said  cast  or  the  things  furnished  by 
appellant  in  doing  it.  The  jury  did  not  follow  the  di- 
rection of  the  instruction  and  if  they  had  nothing 
would  have  been  allowed  appellant  for  the  operation, 
whereas,  as  the  bill  for  everything  outside  of  the  op- 
eration was  only  $50  the  jury  did  allow  him  $100  for 
the  operation. 

Appellee 's  eleventh  instruction  told  the  jury  that  ap- 
pellant could  not  recover  in  this  case  unless  he  had 
proven  to  the  jury  by  a  preponderance  of  the  evidence 
that  at  said  time  he  was  a  regularly  licensed  physi- 
cian and  surgeon  by  the  State  Board  of  Health.  He 
did  submit  oral  proof  that  he  was  licensed  to  practice 
medicine  and  surgery  and  the  jury  found  for  him  and 
therefore  this  instruction  did  not  affect  the  verdict. 

During  the  final  argument,  one  of  appellant's  at- 
torneys, having  referred  to  the  instructions  that  might 
be  given,  the  following  occurred : 

Attorney  for  appellee :  * '  I  object  to  any  reference 
to  instructions  on  either  side. ' ' 

Attorney  for  appellant:  "I  said,  the  only  instruc- 
tion that  we  were  going  to  ask  is  that  you  do  justice ; 
if  that  is  an  erroneous  proposition  we  want  it  in  the 
record." 

The  Court:  *'The  objection  is  sustained  and  I  am 
only  ruling  in  so  far  that  it  is  not  proper  to  make  any 
reference  to  the  jury  that  you  request  exceptions  to 
the  remarks  of  the  court." 


284  AppetjiAte  Coubts  of  Illinois. 

Binnlman  v.  Plnke»  176  111.  App.  284. 

Attorney  for  i^pellant:  ^^I  say  again  that  the  court 
will  read  the  instructions  to  you.  That's  a  part  of  this 
case.    We  have  offered  some,  and  they  have. '  * 

Attorney  for  appellee :  ^  ^  I  object  again  and  except 
to  that  statement  that  wherein  he  says  that  they  have 
offered  some,  and  we  have,  and  I  ask  the  court  to  rule 
on  it  and  give  me  an  exception  to  that  remark.  * ' 

Court:  **The  court  will  once  more  sustain  the  ob- 
jection and  once  more  call  counsel's  attention  to  the 
fact  that  the  court  has  ruled  that  waived  and  it  is  im- 
proper to  make  any  reference  to  the  instructions. ' ' 

Appellant  complains  of  this  ruling.    So  far  as  the 

jury  is  concerned,  instructions  are  the  instructions  of 
the  court,  given  as  the  court's  view  of  the  law,  and  the 
jury  should  not  be  informed  at  whose  request  they  are 
given.  Aneals  v.  People,  134  111.  401;  Indiana  L  & 
I.  E.  Co.  V.  Otstot,  212  lU.  429.  This  contention  is 
without  merit. 

No  substantial  error  appearing  in  the  record,  the 
judgment  of  the  lower  court  must  be  affirmed. 

Ajfirmed. 


L.  8.  Penniman  et  al..  Appellees^  t»  H.  Pinke  et  al^ 

Appellants. 

Oen.  No.  6,686. 

1.  MkcHAincB*  LiBNB — When  COM  ifiay  J>e  remwnded  ioiHh  direO' 
tiom  to  refer  to  maeter.  Where  mechanics'  lien  proceedings  were 
not  referred  to  a  master,  and  to  ascertain  the  correctness  of  the 
final  decree  the  appellate  court  must  state  practically  a  book  ac- 
count between  the  parties  and  pass  upon  a  mass  of  details  and 
items,  the  decree  will  be  remanded  with  directions  that  the  case 
be  sent  to  a  master  to  state  and  repoct  the  account. 

2.  Ck>8T8 — when  charged  one-half  to  each  party.  On  appeal  in 
mechanics'  lien  proceedings,  one-half  the  costs  may  be  charged 
against  each  party  where  each  is  at  fault  for  failure  to  ask  for  a 
reference  to  a  master. 

8.  Appeals  akd  sbbobs — when  record  may  he  withdrawn  to  n»e 
the  evidence  before  a  master.    Where  a  decree  is  reyersed  and  the 
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caoae  remanded  with  direcUoiui  to  refer  to  a  master  because  the 
appellate  court  must,  to  ascertain  the  correctness  of  the  decree,  pass 
upon  a  mass  of  details,  the  appellants  may  upon  agreement  between 
the  parties  withdraw  the  record  to  use  the  eyidence  therein  before 
the  master. 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  Winnebago 
county;  the  Hon.  Asthub  H.  Fbost,  Judge,  presiding.  Heard  In  this 
court  at  the  Aih*11  term,  1912.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  October  15,  1912. 

A.  D.  Early,  for  appellants. 

Fred  H.  Smith  and  Charles  W.  Ferguson,  for  ap- 
pellees. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  a  bill  for  a  mechanic's  lien,  for  the  erection 
of  a  certain  building,  resulting  in  a  decree  in  favor  of 
the  contractors  for  $732.30.  The  assignment  of  error 
and  the  argument  involve  a  large  mass  of  details.  It 
is  disputed  whether  or  not  many  different  details  of 
the  contract  were  performed;  whether  or  not  many 
extras  were  authorized,  and  what  they  cost. 

In  order  to  ascertain  whether  this  decree  is  right, 
we  must  state  practically  a  book  account  between  the 
owner  and  the  builder,  and  pass  upon  a  mass  of  de- 
tails and  items.  In  our  opinion,  this  detail  work  should 
not  have  been  performed  by  the  chancellor,  and  a 
review  of  the  mass  of  evidence  therefore  cannot  be 
cast  upon  this  court  in  this  way.  The  court  should 
have  sent  the  case  to  a  master,  with  directions  to  take 
and  report  the  evidence,  and  to  state  and  report  an 
account  between  the  parties  and  then  upon  objection 
and  exception,  particular  items  would  be  open  to  in- 
vestigation, and  we  would  not  be  required  to  examine 
the  face  of  the  whole  account. 

In  Patten  v.  Patten,  75  HI.  446,  it  is  held  that  a 
complex  and  intricate  account  is  an  unfit  subject  for 
examination  in  court,  and  ought  always  to  be  referred 
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to  a  master,  to  be  examined  by  him  and  reported, 
in  order  to  a  final  decree.  Where  that  is  done  specific 
exception  can  be  taken,  which  may  be  reviewed  in  court. 
In  French  v.  Gibbs,  105  111.  523  it  is  said,  quoting 
Moss  V.  McCall,  75  HI.  190:  **  Where  accounts  in- 
volve large  sums  of  money,  and  the  testimony  as  to 
the  rights  of  the  parties  is  conflicting  and  unsatis- 
factory, in  conformity  with  the  rules  of  chancery  prac- 
tice the  cause  must  be  referred  to  a  master  to  render 
a  concise  and  accurate  statement  of  the  accounts,  so 
that  the  same  may  be  readily  comprehended,  and  any 
objection  taken  passed  upon  understandingly.  This 
is  the  well  recognized  and  established  practice  in  all 
eases  of  a  complicated  character,  and  should  have 
been  adopted  in  this  case.'*  In  Daly  v.  St.  Patrick's 
Catholic  Church,  97  111.  19,  it  is  said:  **It  cannot  be 
expected,  nor  can  it  be  required  of  us,  to  take  this 
vast  amount  of  evidence  and  state  an  account  between 
the  parties.  It  is  impracticable,  even  if  time  would 
permit.  A  reference  should  have  been  made  to  a  mas- 
ter to  state  an  account.  We  have  repeatedly  held  that 
we  will  not  in  such  cases  perform  that  labor,  if  per- 
mitted by  the  rules  of  practice.  We  will,  in  such  cases, 
reverse  and  remand  the  cause,  that  an  account  may  be 
stated  by  the  master.''  Each  party  is  at  fault.  Each 
party  ought  to  have  asked  a  reference.  We,  there- 
fore, reverse  and  remand  the  cause,  and  charge  one- 
half  of  the  costs  of  this  court  against  the  owner  H. 
Pinko,  and  one-half  of  the  costs  against  the  two  con- 
tractors, Penniman  and  McKenzie,  and  remand  the 
cause  to  the  court  below  to  send  the  same  to  the  mas- 
ter, with  directions  to  take  and  report  the  evidence, 
and  to  state  and  report  an  account  between  the  par- 
ties. 

If  appellants  desire  to  withdraw  the  record  from 
this  court  upon  an  agreement  between  the  parties 
to  use  the  evidence  already  therein,  before  the  master, 
that  may  be  done. 

Reversed  and  remanded  with  directions. 
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John   8.  Sathewsy  Conseryator^  Appellant^  t.  Mary 

Jane  Sargent^  Appellee. 

Oen.  No.  6^689. 

L  Lunatics — duties  of  conservator  under  act  relating  to.  R. 
S.  c.  86,  does  not  authorize  a  conservator  to  appear  against  his 
ward  and  use  his  ward's  estate  to  prevent  the  restoration  of  her 
rights. 

2.  Lunatics — duties  of  conservator  on  notice  of  desire  of  ward  to 
he  restored  td  rights.  A  conservator  of  one  adjudged  feeble-minded, 
on  notice  that  she  desires  to  be  restored  should  interview  her  and, 
if  satisfied  that  she  has  recovered,  place  no  obstacles  in  her  way; 
but  if  doubtful  of  her  recovery  he  should  consult  the  county  judge 
and  govern  himself  by  his  directions,  in  which  case  he  will  be 
entitled  to  reimbursement  ^or  reasonable  expenses  so  incurred. 

3.  Lunatics — when  conservator  cannot  recover  against  ward*s 
estate  for  expenses  of  contesting  restoration.  The  conservator  of 
one  adjudged  feeble-minded  cannot  recover  from  his  ward's  estate 
for  expenses  and  attorneys'  fees  incurred  in  an  unsuccessful  at- 
tempt to  prevent  her  restoration,  where  such  expenses  were  not 
incurred  under  the  county  court's  authority  but  in  violation  of 
R.  S.  c.  86,  and  where  to  his  knowledge  the  ward's  relatives  had 
employed  competent  attorneys  to  prevent  the  restoration. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon.  Robebt 
J.  Gbieb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Afllrmed.    Opinion  filed  October  15,  1912. 

Flbtcheb  Cabnby  and  James  W.  Cabney,  for  ap- 
pellant. 

Williams,  Lawbbkcb,  Welsh  &  Gbebn  and  F.  0. 
MoFABLAin>,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

In  January,  1909,  Mrs.  Mary  Jane  Sargent  was  ad- 
judged feeble-minded  by  the  County  Court  of  Knox 
county  on  the  petition  of  Linnetta  C.  Sargent,  a  daugh- 
ter-in-law, and  John  S.  Mathews  was  appointed  her 
conservator.    Her  property  consisted  of  a  dower  and 
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homestead  interest  in  a  farm  of  200  acres  that  had 
never  been  assigned;  one-fourth  interest  in  120  acres 
of  land,  40  acres  of  which  was  brush  pasture ;  a  dower 
in  120  acres ;  $500  in  cash  and  a  note  for  $500  secured 
by  a  mortgage.  In  March,  1911,  she  filed  a  petition  in 
the  same  court  praying  to  be  restored  to  her  rights. 
The  notice  required  by  the  statute  was  served  on  the 
conservator.  Thereupon  he  employed  a  firm  of  at- 
torneys, and  the  daughter-in-law  employed  another 
firm  to  resist  the  application  of  Mrs.  Sargent  to  be 
restored.  Neither  the  conservator,  the  daughter-in- 
law,  nor  the  attorneys  of  either  of  them  ever  inter- 
viewed Mrs,  Sargent  before  the  hearing.  The  conser- 
vator and  his  attorneys  consulted  a  doctor  who  had 
not  seen  her  for  more  than  a  year,  and  a  nurse  who 
had  had  charge  of  her  but  had  not  seen  her  for  months, 
and  spent  some  time  searching  for  and  interviewing 
other  witnesses.  The  attorneys  employed  by  the  daugh- 
ter-in-law took  active  steps  in  looking  up  evidence. 
When  the  petition  was  set  for  hearing,  the  conserva- 
tor filed  an  affidavit  for  a  continuance  on  the  ground 
that  a  witness  was  unable  to  be  present,  and  the  hear- 
ing was  continued.  The  conservator  and  the  daugh- 
ter-in-law brought  witnesses  from  Galva,  Illinois ;  Da- 
venport, Iowa,  and  Omaha,  Nebraska,  to  prove  that 
Mrs.  Sargent  should  not  be  restored.  On  the  hear- 
ing Mrs.  Sargent  and  two  or  three  of  her  friends 
were  sworn  and  examined.  The  conservator  called 
and  examined  the  doctor  and  nurse,  and  a  number  of 
other  witnesses,  and  the  case  was  submitted  without 
.  argument.  The  jury  found  in  her  favor  and  the  court 
entered  an  order  restoring  her  to  her  rights. 

The  conservator  presented  his  report  to  the  court, 
asking  credit,  among  other  things,  for  money  paid  his 
attorneys  to  apply  on  expenses  of  the  trial,  $36.60, 
and  for  money  paid  his  attorneys  to  apply  on  their 
fees  and  expenses,  $134.54,  and  for  an  allowance  for 
his  services  as  conservator  from  January  2,  1910,  to 
May  29,  1911,  $100.  The  report  showed  tlmt  he  re- 
ceived $790.42  and  paid  out  the  entire  amount,  hav« 
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ing  Bothjag  left  except  the  $500  mortgage.  The,  Oeruxty 
Court  approved  the  report  and  allowed  all  the  claims^ 
and  from  that  order  Mrs.  Sargent  appealed  to.  the 
Circuit  Court  of  said  county.  On  a  trial  there  without 
a  jury  the  court  afBrnaed  the  order  relative  to  the  com- 
pesfiation  of  the  conservator  and  disallowed  the  claims 
for  exp^ases  and  attorneys^  fees^  and  from  that  order 
the  conservator  appealed  to  this  couirt. 

Section  17,  Chapter  86,  Hurd^s  B.  S.,  directs  that 
'^tibe  eonfiervator  shall  manage  the  estate  of  his  ward 
frugally  and  without  waste."  Section  13  of  the  same 
chapter  directs  that  ^'he  shall  appear  for  and  repre- 
sent his  ward  in  all  suits  and  proceedings  unless  an* 
other  person  is  appointed  for  that  purpose."  But 
the  statute  nowhere  provides  that  he  shall  appear 
against  Ms  ward  and  use  the  ward's  estate  to  prevent 
a  restoration.  He  was  her  trustee  and  not  her  ad- 
versary. On  receipt  of  notice  that  his  ward  desired 
to  be  restored,  the  conservator  should  have  consulted 
or  interviewed  his  ward,  and  if  satisfied  that  she  had 
recovered,  place  no  obstacles  in  the  way  of  her  res- 
toration. If,  on  the  other  hand,  he  entertained  doubts 
of  her  ability  to  care  for  herself  and  manage  her  es- 
tate, he  should  have  laid  the  matter  before  the  county 
judge  and  been  governed  by  his  directions,  and  for 
any  reasonable  expense  so  incurred  he  would  have 
been  entitled  to  be  reimbursed.  Moreover,  he  knew 
that  the  daughter-in-law  had  employed  a  competent 
firm  of  attorneys  who  were  doing  all  that  was  needed 
to  prevent  his  ward's  restoration,  and  was  charged 
with  the  knowledge  that  there  was  no  necessity  of 
spending  his  ward's  money  for  that  purpose.  There 
was  no  reason  whatever  why  he  should  take  any  steps 
against  her  restoration  when  he  learned  that  her  rela- 
tives, the  persons  supposedly  most  interested  in  her 
welfare,  had  employed  competent  attorneys  to  do  the 
same  thing. 

Our  attention  is  not  called  to  any  Illinois  authority 
that  supports  the  conservator's  contention  that  the 
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ward's  estate  should  pay  the  costs  of  an  unsuccessful 
attempt  to  prevent  a  restoration.  Some  cases  from 
other  states  are  cited,  but  in  so  far  as  we  have  been 
able  to  examine  them,  they  are  based  upon  statutes 
or  orders  of  court  of  the  respective  states  in  which 
those  decisions  are  found  and  therefore  not  applica- 
ble here,  as  there  is  no  such  statute  in  this  state  and 
there  was  no  order  of  court  authorizing  the  conserva- 
tor to  expend  any  of  his  ward's  money  for  that  pur- 
pose. We  can  see  no  justifiable  motive  in  the  conduct 
of  the  conservator  towards  his  ward's  estate,  and  he 
having*  incur  red  unnecessary  expense  without  the  au- 
thority of  the  County  Court  and  in  violation  of  the 
statute,  can  not  recover  from  the  estate  which  he  was 
appointed  to  conserve. 

To  establish  the  rule  contended  for  by  appellant 
would  place  the  estate  of  a  person  under  disability 
virtually  at  the  mercy  of  the  conservator,  however 
unscrupulous  he  might  be.  There  are  no  grounds, 
legal  or  equitable,  upon  which  the  charges  made  by 
the  conservator  in  his  account  against  the  estate  of 
appellee  in  resisting  her  application  for  restoration 
should  be  allowed,  and  the  order  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 


Frank  Donleyy  et  al..  Appellants,  t.  S.  E,  Sims  et  al., 

Appellees. 

Oen.  No.  5,613. 

1.  Fees  Ain)  salabies — county  hoard  has  implied  power  to  em- 
ploy expert  accountant  under  act  relating  to.  Under  R.  S.  c.  53, 
§52,  providing  that  county  boards  shaU  have  full  authority  to 
inspect,  examine  and  audit  the  records,  fee  books,  etc.,.  of  any 
county  oflSlcer  paid  In  whole  or  in  part  by  fees,  and  to  correct  the 
accounts,  and  providing  for  a  penalty  for  refusal  or  failure  to  per- 
mit county  boards  or  any  one  authorized  by  them  to  have  free 
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access  to  such  books,  the  county  board  has  the  implied  power  to 
make  a  contract  with  an  expert  accountant,  requiring  him  to  in- 
vestigate certain  county  offices  and  report  to  the  board. 

2.  County  board — what  contract  beyond  power  of.  It  is  beyond 
the  power  of  the  county  board  to  make  a  contract  with  an  expert 
accountant,  requiring  him  to  examine  certain  county  offices  to 
determine  the  arrears,  make  a  conclusive  decision,  and  settle  with 
the  officers  by  that  conclusion  alone,  since  it  would  deprive  the 
board  of  power  which  they  must  exercise. 

3.  County  boasd— employment  of  expert  accountant  by,  not  pre- 
cluded by  approval  of  auditor's  report.  The  fact  that  the  county 
auditor  has  audited  the  books  of  certain  county  officers  and  that 
the  county  board  has  approved  his  report  does  not  preclude  the 
board  from  making  a  further  investigation  of  the  offices  and  from 
employing  an  expert  accountant  to  investigate  thoroughly. 

4.  County  boabo — what  within  exclusive  discretion  of.  It  is 
within  the  exclusive  discretion  of  the  county  board  to  determine 
whether  it  is  wise  to  make  a  particular  contract  with  an  expert 
accountant  for  an  investigation  of  certain  county  officers. 

5.  County  boabd — may  investigate  office  of  staters  attorney. 
County  boards  have  authority  to  investigate  the  office  of  the  state's 
attorney,  since  such  attorney  receives  certain  fees,  portions  of 
which  the  law  requires  him  to  account  for  to  certain  county  officers. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Edoab  Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

BuTTBBS  &  Abmstbong,  foT  appellants. 

Max  Mubdock  and  Clabbnce  Gbiggs,  for  appellees. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellants  were  tax  payers  of  La  Salle  county  who 
filed  a  bill  in  equity  against  the  County  of  La  Salle, 
the  county  clerk,  and  county  treasurer  of  that  county, 
and  S.  E.  Sims,  to  obtain  a  decree  that  a  certain  con- 
tract between  the  county  and  Sims  is  void,  and  to  can- 
cel it,  and  to  restrain  the  county  clerk  from  issuing 
warrants  under  said  contract,  and  to  restrain  the 
county  treasurer  from  paying  said  warrants,  and  to 
restrain  said  Sims  from   attempting  to  collect  the 
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moneys  provided  by  said  contract  to  be  paid  to  him, 
and  to  restraifi  said  county  from  paying  any  moneys 
under  said  contract.  The  bill  was  sworn  to,  and  there 
were  two  other  affidavits  filed  on  a  hearing  of  the  ap- 
plication for  a  temporary  injunction.  A  demurrer  was 
interposed  to  the  bill  and  the  demurrer  and  the  motion 
for  a  temporary  injunction  were  heard  at  the  same 
time.  The  court  found  there  was  no  equity  in  the  bill, 
sustained  the  demurrer,  and  denied  the  motion  for  a 
temporary  injunction.  The  complainants  elected  to 
abide  by  their  bill,  and  the  bill  was  dismissed  for  want 
of  equity. 

Certain  of  the  complainants  perfected  an  appeal  to 
the  Supreme  Court,  but  that  court  found  that  no  con- 
stitutional question  was  involved,  and  that  the  case 
did  not  involve  the  validity  of  an  ordinance,  and  that 
it  had  no  jurisdiction,  and  the  case  was  transferred 
to  this  court,  pursuant  to  the  statute. 

A  reference  to  the  statutory  provisions  will  show 
that  they  practically  control  all  of  the  questions  in- 
volved in  this  appeal. 

The  bill  shows  that  a  certain  auditing  committee,  and 
said  Sims,  entered  into  a  contract,  wherein  said  Sims 
agreed  to  make  a  thorough  investigation  of  the  office 
of  county  clerk  for  eight  years;  the  recorder  for  six 
years ;  the  sheriff  Ole  Benson,  for  four  years ;  the  sher- 
iff, Frank  Trumbo  for  four  years ;  H.  L.  Arnold,  county 
treasurer  for  four  years;  John  Goedtner  for  four 
years;  C.  S.  Cullen,  states  attorney,  for  ten  years; 
N.  R.  Foster,  superintendent  of  schools,  for  four 
years;  U.  J.  Huffman,  superintendent  of  schools,  for 
four  years ;  J.  N.  St.  Clair,  probate  clerk,  for  six  years ; 
and  the  circuit  clerk  for  six  months,  to  June  1,  1911; 
and  to  make  due  report  of  his  investigation  to  the 
county  board,  for  the  compensation  of  six  thousand 
dollars,  payable  five  hundred  dollars  a  month  for  six 
months,  and  the  balance  on  the  completion  of  the  in- 
vestigation and  report.  The  auditing  committee  re- 
ferred this  contract  to  the  county  board,  with  a  re- 
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cital  that  the  board  had  previously  authorized  this 
auditing  committee  to  employ  outside  expert  aid,  and 
that  it  had  -entered  into  this  contract  with  Sims,  and 
requested  that  authority  be  given  the  county  clerk  to 
draw  warrants  on  the  county  treasurer,  payable  out  of 
the  county  funds,  for  the  sums  due  Sims,  on  the  order 
of  the  three  members  of  the  auditing  committee,  as 
the  money  became  due  to  him.  It  is  alleged  this  con- 
tract is  unauthorized,  unconscionable,  a  waste  of 
county  funds,  and  without  any  authority  in  law.  It 
is  also  alleged  that  some  years  before  the  county 
board  established  the  office  of  county  auditor,  and 
that  the  books  of  all  the  officers  named,  except  the 
state's  attorney,  had  been  audited  by  that  officer,  and 
that  their  action  had  been  approved  by  the  county 
board,  and  that  the  books  had  been  found  to  be  correct. 
The  bill  is  based  on  the  theory,  (1)  that  the  county 
board  had  no  lawful  authority  to  make  such  an  in- 
vestigation; (2)  that  if  it  did,  it  had  to  be  made 
wholly  at  the  meeting  of  the  board  in  open  session; 
(3)  that  it  had  no  power  to  investigate  the  office  of 
state's  attorney,  and  as  the  payment  was  in  a  gross 
Biun,  without  distinguishing  the  amount  to  be  paid  for 
the  investigation  of  the  office  of  state 's  attorney,  there- 
fore the  entire  contract  price  was  void;  (4)  that  the 
amount  proposed  to  be  paid  was  very  much  in  ex- 
cess of  the  value  of  Sim's  services.  Section  24  of 
chapter  84,  Illinois  Statutes,  authorizes  counties  to 
make  all  contracts,  and  do  all  other  acts  in  relation 
to  the  property  and  concerns  of  the  county  necessary 
to  the  exercise  of  its  corporate  powers.  Section  25, 
paragraph  2  of  this  chapter  provides  that  the  county 
board  shall  have  power  to  manage  the  county  funds, 
and  county  business  except  as  otherwise  specifically 
provided;  and  paragraph  3  of  the  same  section  pro- 
vides that  county  boards  shall  have  the  power  to 
examine  and  settle  all  accounts  concerning  the  receipts 
and  expenditures  of  the  county. 
Section  52,  chapter  53  of  the  Statutes  provides  that 
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county  boards  in  counties  of  all  classes  shall  have  full 
authority,  in  their  respective  meetings,  to  inspect,  ex- 
amine and  audit  the  records,  fee  books,  books,  papers, 
forms,  memoranda  and  reports  of  any  county  officer 
who  is  paid  in  whole,  or  in  part,  by  fees,  in  which  fees 
are  charged  or  recorded,  and  in  which  is  kept  any 
minutes  or  records  of  business  of  their  respective  of- 
fices, for 'the  purpose  of  auditing,  checliing  and  cor- 
recting the  accounts  rendered  by  said  county  officers ; 
and  said  section  last  referred  to  provides  for  a  pen- 
alty for  any  officer  who  fails  or  refuses  to  permit 
county  boards,  or  any  one  authorized  by  them,  to  have 
free,  unobstructed  access  to  his  books,  etc.;  and  by 
the  provision  of  that  section  it  is  clearly  an  implied 
power  that  county  boards  have  to  authorize  a  person 
to  perform  some  part  of  the  duty  of  the  board.  Ap- 
pellants contend  that  all  fee  books,  papers,  vouchers 
and  reports  which  bear  upon  the  amount  that  any 
county  officer  has  received,  or  paid  out,  must  be  brought 
into  public  meeting  of  the  county  board,  and  that  the 
board  must  sit  in  session,  and  as  a  whole  must  ex- 
amine each  paper  and  each  item  necessary  to  be  in- 
vestigated; and  that  all  the  work  of  determining  that 
a  true  account  has  been  rendered,  must  be  performed 
in  open  sessions  of  the  boards  Manifestly,  this  is 
practically  impossible.  It  would  require  the  expendi- 
ture of  time  which  members  of  the  county  board  can 
not  afford  to  give.  It  even  involves  matters  of  book- 
keeping, and  the  adding  of  many  columns  of  figures, 
and  many  members  of  a  county  board  have  not  had 
the  training  that  fits  them  to  perform  such  work  rap- 
idly and  correctly.  If  it  was  the  purpose  of  this  con- 
tract to  have  Sims  determine  the  arrears  and  make  a 
conclusive  decision  on  the  subject,  and  settle  with  the 
county  officers  by  that  conclusion  alone,  undoubtedly 
that  would  be  beyond  the  power  of  the  board.  It 
would  be  depriving  the  board  of  power  which  they 
must  exercise/  but  no  reason  is  seen  why  the  board 
cannot  employ  an  expert  accountant  to  go  over  the 
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books,  reports  and  papers,  and  even  make  other  in- 
vestigations to  search  for  hidden  or  omitted  items, 
and  to  make  full  report  thereof  to  the  board ;  and  then 
the  board  can  investigate  those  things  which  require 
their  attention,  and  then  determine  what  action  shall 
be  taken.  No  other  conclusion  than  this  would  be 
reasonable  or  sensible.  It  is  claimed,  however,  that 
one  oflScer  had  already  been  over  these  books,  and  had 
reported  them  correct,  and  the  board  had  adopted 
that  report.  That  may  be,  and  still  the  board  may 
have  found  reason  to  believe  that  the  county  auditor 
had  made  mistakes,  or  had  not  made  a  sufficiently 
thorough  investigation.  They  were  not  precluded  by 
their  action,  and  the  county  auditor's  report,  from 
making  further  investigation,  and  we  do  not  doubt 
the  power  of  the  board  to  employ  another  man  to 
make  a  more  thorough  investigation.  It  is  contended 
that  there  is  a  difference  between  an  audit  and  an 
investigation.  That  may  be  so,  but  the  contract  in 
this  case  is  simply  that  Sims  shall  make  a  thorough 
investigation  of  certain  offices. 

The  resolution  under  which  his  employment  was 
ratified  was  that  the  auditing  committee  should  have 
power,  if  deemed  necessary,  to  employ  outside  ex- 
pert aid  and  the  contract  with  Sims,  which  is  at- 
tached to  that  report  of  the  auditing  committee,  pro- 
vides as  above  stated,  that  Sims  was  to  make  a  thor- 
ough investigation  of  certain  offices,  and  make  a  true 
report  of  his  investigation.  He  was  in  no  way  au- 
thorized by  this  contract  to  audit  anything.  He  was 
simply  to  make  an  investigation,  and  report  to  the 
board.  In  our  judgment  the  county  board  had  au- 
thority to  make  this  contract.  The  question  whether 
it  was  wise  to  make  this  investigation  is  purely  within 
the  discretionary  power  of  the  county  board,  and  the 
question  whether  they  are  paying  more  than  some 
other  man  would  undertake  to  do  the  work  for  is  also 
a  matter  within  the  exclusive  discretion  of  the  county 
board.     There  is  no  averment  in  the  bill  of  fraud, 
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and  no  evidence  of  it  in  the  entire  proceeding.  It  is 
argued  that  the  staters  attorney  is  not  a  county  of- 
ficer, and  that  tlie  board  had  no  power  to  audit  or  in- 
vestigate his  accounts  and  that  as  this  contract  pro- 
vides for  paying  one  gross  sum  for  the  work,  .which 
included  an  investigation  of  the  state *s  attorney's  office, 
it  is  therefore  illegal  and  void.  The  state's  attorney  is 
in  a  sense  a  county  officer.  He  receives  certain  fees, 
fines  and  forfeitures  and  is  by  law  required  to  account 
ttierefor,  or  for  certain  portions  thereof,  to  certain 
couflnty  officers  whose  accounts  county  boards  have  the 
undoubted  right  to  investigate  and  it  therefore  neces- 
sarily follows  that  county  boards  must  have  the  au- 
thority to  investigate  his  office  to  learn  whether  he 
has  received  all  that  he  onght  to  collect  and  has  paid 
over  all  that  he  is  required  to  so  account  for. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendaftt  in  Sr- 
Tor,  y.  Thomas  Clark  Haws,  Plaintiff  in  Errer. 

€(en.  No.  5,638. 

1.  Cbiminal  law — cross-eooamination  of  iDitne$$e$.  On  pixMeou- 
tion  for  assault  with  a  deadly  weapon,  on  cross-examination  of  one 
of  defendant's  character  witnesses,  questions  by  the  state's  attorney 
as  to  whether  witness  had  heard  anybody  say  that  the  defendant  had 
trouble  with  his  hired  man,  which  usually  arose  because  of  intimacy 
with  the  hired  man's  wife,  are  highly  improper  and  if  persist- 
ently repeated  might  reverse  if  the  defendant's  guilt  is  not  clear, 
but  the  mere  asking  thereof  should  not  reverse  where  the  defmidant's 
guilt  Is  clear. 

2.  Assault  with  deadly  weapon — when  jury  fully  instructed  at 
to  laio  of  self-defense.  The  Jury  is  fairly  Instructed  on  the  law  of 
self-defense  where  the  basis  of  defendant's  contention  as  to  why 
such  instructions  should  be  given  is  brought  to  the  Jury's  attention, 
and  where  several  other  instructions  are  given  which  fully  oet 
forth  the  law  applicable  thereto. 
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3.  Cbikinai.  iaw — instructions.  It  is  not  prejudicial  error  to 
refuse  InBtructions,  the  prindples  of  which  are  covered  by  those 
giyen. 

4.  Assault  with  deadly  weapon — when  finding  of  guilty  v?ar- 
ranted.  On  prosecution  for  assault  with  a  deadly  weapon,  a  ver- 
dict of  guilty  is  warranted  where  the  testimony  for  the  people 
clearly  shows  that  defendant  broke  «  sugar  howl  over  the  head 
of  the  prosecuting  witness,  when  he  stooped  over  to  pick  up  some 
wood,  and  then  fired  two  shots  at  him,  and  no  evidence  in  opposi- 
tion thereto  is  offered  except  that  the  defendant  has  a  good  general 
reputation  as  a  peaceable  citizen. 

5.  Assault  with  deadly  weapon — intent.  The  intent  of  an  as- 
saiilt  with  a  deadly  weapon  is  for  the  Jury  to  determine  from  the 
circumstances  shown  by  the  evidence. 

Prosecution  for  assault  with  deadly  weapon.  Error  to  the  Gir- 
cuK  Court  of  Putnam  county;  the  Hon.  Thomas  N.  Gbeen,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Affirmed. 
Opinion  filed  October  15,  1912. 

Babkes  &  Magoon,  for  plaintiff  in  error. 

J.  E.  Tatlob,  for  defendant  in  error;  Wikslow 
EwAirSy  of  counsel. 

Me.  JtrsTiOE  WHirNBT  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  indicted  for  an  assanlt  with  a 
deadly  weapon  npon  one  Vincent  Peradoto,  found 
guilty  under  the  first  count  only  of  the  indictment, 
and  duly  filed.  From  the  judgment  of  the  trial  court 
the  cause  is  brought  before  this  court  on  writ  of 
error,  and  upon  three  points  only  is  it  urged  that  the 
judgment  ought  to  be  reversed,  viz:  (1)  The  improper 
conduct  of  the  State's  Attorney;  (2)  the  refusal  of 
the  court  to  instruct  the  jury  as  to  the  law  of  self  de- 
fense; (3)  that  the  testimony  does  not  support  the 
verdict. 

The  State's  Attorney  on  cross-examination  of  one 
of  the  character  witnesses  offered  by  defendant  be- 
low asked  him  if  he  had  ever  heard  anybody  in  that 
cosnnnmity  say  that  the  defendant  had  trouble  with 
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his  hired  man,  and  that  the  trouble  usually  arose 
through  his  being  too  intimate  with  the  hired  man's 
wife.  To  this  and  to  two  other  similar  questions  the 
court  sustained  an  objection,  and  while  the  State's 
Attorney  in  his  argument  contends  he  was  acting  in 
good  faith  and  within  the  legitimate  realm  of  cross- 
examination,  still  it  is  not  a  question  of  the  good 
faith  of  the  State's  Attorney,  but  of  the  effect  on  the 
jury  of  such  questions.  These  questions  were  highly 
improper,  and  if  this  were  not  a  clear  case  as  to 
whether  the  defendant  was  guilty,  the  persistent  put- 
ting of  such  questions  might  be  reversible  error. 

In  this  case  there  is  no  donbt  of  defendant's  guilt 
as  hereafter  stated,  and  the  mere  asking  of  these  ques- 
tions, which  the  court  did  not  permit  to  be  answered, 
should  not  work  a  reversal. 

The  jury  was  fairly  instructed  on  the  law  of  self 
defense.  They  were  told  by  an  instruction  given  ap- 
parently at  the  request  of  the  People  how  they  should 
consider  the  testimony  of  the  sheriff,  who  related  to 
them  what  plaintiff  in  error  had  said  about  the  trouble. 
That  instruction  is  as  follows : 

**You  are  instructed  that  where  the  verbal  admis- 
sion of  a  person  charged  with  crime  is  offered  in  evi- 
dence, the  whole  of  the  admission  must  be  taken  to- 
gether ;  as  well  that  part  which  makes  for  the  accused, 
as  that  which  may  make  against  him,  and  if  the  part 
of  the  statement  which  is  in  favor  of  the  defendant  is 
not  disproved,  and  is  not  apparently  improbable  or 
untrue  when  considered  with  all  the  other  evidence  in 
the  case,  then  such  part  of  the  statement  is  entitled 
to  as  much  consideration  from  the  jury  as  any  other 
part  of  the  statement." 

Thus,  it  will  be  seen  that  the  very  basis  of  what 
plaintiff  in  error  contends  is  the  reason  why  the  jury 
should  be  instructed  on  the  law  of  self  defense,  was 
brought  to  the  attention  of  the  jury  by  this  instruc- 
tion. 

This  court  cannot  see  that  any  evidence  of  self  de- 
fense was  offered,  but  even  if  the  evidence  of  this 
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admission,  taken  as  a  whole  would  bear  that  inter- 
pretation, the  jury  were  fully  instructed  as  to  the  law 
of  self  defense. 

A  part  of  the  instructions  given  at  the  request  of 
plaintiff  in  error  were  as  follows : 

(35)  **The  jury  are  instructed  that  if  they  believe 
from  the  evidence  in  the  case  that  there  is  a  reason- 
able doubt  as  to  whether  the  prisoner  at  the  time  of  the 
shooting,  was  under  reasonable  apprehension  that  the 
prosecuting  witness  intended  to  inflict  upon  him  great 
bodily  harm,  and  that  he  fired  the  shot  in  self  defense 
as  explained  in  these  instructions,  then  the  jury  must 
acquit.  ^ ' 

(36)  **The  jury  are  instructed  further  that  under 
the  laws  of  this  state  a  person  has  the  right  to  resist 
an  unlawful  attack,  or  threatened  attack  if  proven, 
by  force,  and  if  it  be  necessary  to  preserve  the  life 
of  the  person  assailed,  or  to  prevent  great  bodily 
harm  from  coming  to  him,  the  repelling  force  may  go 
to  the  extent  of  shooting  the  assailant." 

(37)  **The  court  instructs  the  jury  that  the  law  is, 
that  if  a  person  is  threatened  with  an  assault  in  such 
way  as  to  induce  in  him  a  reasonable  belief  that  he 
is  in  actual  danger  of  losing  his  life,  or  of  suffering 
great  bodily  harm,  he  will  be  justified  in  defending 
himself,  although  the  danger  is  not  real,  but  only  ap- 
parent, such  a  person  will  not  be  held  responsible  crim- 
inally if  he  acts  in  self  defense  upon  real  and  honest 
motives  as  to  the  character  of  the  danger  induced 
by  reasonable  evidence  although  he  may  be  mistaken 
as  to  the  actual  danger.'^ 

(38)  "The  jury  are  further  charged  that  a  person 
need  not  be  in  actual  or  imminent  peril  of  his  life  or 
great  bodily  harm  before  he  may  slay  his  assailant. 
It  is  sufficient  if  in  good  faith  he  has  a  reasonable 
belief  from  facts  as  they  appear  to  him  at  the  time 
that  he  is  in  such  imminent  peril,  if  such  facts  would 
arouse  a  similar  belief  in  the  mind  of  a  reasonable 
person. ' * 

(39)  **The  jury  are  further  charged  that  the  law  is 
that  where  a  man  is  in  the  lawful  pursuit  of  his  busi- 
ness and  is  threatened  with  attack,  and  from  the  na- 
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tnre  of  the  threatened  attack,  if  proven,  there  is  rea- 
sonable ground  to  believe  Aat  there  is  a  design  to 
take  his  life,  or  to  do  him  great  bodily  harm,  and  the 
party  threatened  with  eu(^  attack,  if  proven,  does  so 
believe,  then  the  shooting  of  the  assailant  under  such 
circumstances  will  be  excusable  or  justifiable  in  law, 
although  it  should  afterward  appear  that  no  injury 
was  intended  and  no  real  danger  existed  as  to  the 
party  doing  the  shooting.  *' 

The  refused  instructions  on  the  same  subject  were 
all  repetitions  in  different  form  of  the  instructions 
on  the  law  of  self  defense  given  at  the  request  of  plain- 
tiff in  error. 

It  is  well  settled  law  that  where  instructions  have 
been  asked  and  given  upon  a  given  question,  it  is  no 
error  to  refuse  another  instruction  upon  the  same 
question;  and  if  the  instructions  refused  in  so  far  as 
they  announce  correct  principles  of  law  are  covered 
by  the  instructions  given,  it  is  not  prejudicial  error 
to  refuse  them.     Chicago  City  Ey.  Co.  v.  Schmidt, 

217  111.  396 ;  Hanchett  v.  Haas,  219  111.  546. 

The  testimony  introduced  by  the  People  proves 
clearly  that  Peradoto  was  an  employee  on  the  farm  of 
plaintiff  in  error,  and  lived  inplaintiff  in  error  *s  house, 
the  latter  reserving  one  room  for  himself;  that  Pera 
doto  one  morning  near  the  close  of  the  time  of  his 
employment,  brought  into  the  kitchen  some  kindling 
to  make  a  fire,  and  dropped  some  of  it,  and  stooped 
down  to  pick  it  up,  when  plaintiff  in  error  broke  a 
sugar  bowl  over  Peradoto 's  head  and  then  fired  two 
shots  at  him  from  his  revolver. 

Plaintiff  in  error  offered  no  evidence  in  opposition 
thereto;  his  guilt  therefore  was  clearly  established. 
The  wife  and  children  of  Peradoto  came  down  stairs 
immediately  after  the  beginning  of  the  tumult,  and 
it  is  possible  that  in  their  testimony  they  did  not  each 
describe  what  occurred  in  exactly  the  same  way,  but 
no  one  of  them  gave  any  testimony  tending  to  free 
plaintiff  in  error  from  the  charge.  The  only  proof 
offered  by  plaintiff  in  error  was  that  his  general 
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reputation  was  good  as  a  peaceable  and  law-abiding 
citizen. 

A  man  with  a  good  reputation  as  a  peaceable  and 
law-abiding  citizen  may  be  guilty  of  such  an  asfsault 
as  is  alleged  in  the  first  count  of  this  indictment.  It 
was  for  the  jury  to  pass  upon  the  question  of  fact 
before  them,  and  the  fact  of  the  assault  not  being 
denied,  and  the  circumstances  under  which  it  was 
committed  fully  appearing  before  the  jury,  they  were 
justified  in  arriving  at  the  conclusion  that  plaintiff  in 
error  was  guilty. 

If  the  circumstances  detailed  by  the  witnesses  for 
the  People  are  true,  they  show  an  unprovoked  assault 
with  a  revolver  upon  Peradoto,  and  the  intent  of  the 
assault  was  a  question  for  the  jury  to  determine  un- 
der those  circumstances  as  shown  by  the  evidence. 

It  is  not  seen  how  the  verdict  could  have  been  dif- 
ferent and  the  trial  court  committed  no  error  in  sen- 
tencing plaintiff  in  error  pursuant  to  the  verdict. 
Judgment  affirmed. 

Affirmed. 


J.  0^*  Tmiiiff,  Aj^pellee,  t.  J.  A.  Buell,  AppelUftt. 

Gen.  No.  5,631. 

1.  Estoppel — hy  evidence  in  court.  On  aesumi^sit  for  medical 
MrrlceB,  wbere  a  surgeon  procured  by  plaintiff  testified  that  he 
looked  alone  to  plaintiff  for  his  paj,  he  is  estopped  at  all  times 
thereafter  from  asserting  any  claim  against  defendant  for  the 
services. 

2.  Physicians  awd  surgeons — when  finding  of  originctl  pronUee 
to  pay  for  medical  service  warranted.  A  finding  that  defendant 
made  an  original  promise  to  pay  for  an  operation  on  his  daughter 
and  for  medical  services,  and  that  credit  was  extended  therefor,  is 
warranted,  whether  she  was  a  member  of  his  family  or  not,  where 
there  was  evidence  that  the  plaintiff  consulted  him  about  the  opera* 
tion  and  about  its  cost  and  defendant  said  he  could  not  pay  for  it 
then,  but  could  later. 
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§  •  ' 

3.  Physicians  and  subgeons — asaiating  physician's  compensation. 
One  liable  for  medical  services  Is  shown  to  have  understood  the 
custom  for  the  attending  physician  to  settle  with  a  physician 
called  in  to  assist,  or  to  have  understood  that  such  was  the  ar- 
rangement In  the  particular  case,  where  the  one  so  liable  presented 
a  bill  to  the  assistant  for  coal  sold  to  him,  and  on  request  to 
allow  the  amount  on  the  bill  for  services  stated  that  there  was  no 
obligation  to  him  but  that  the  attending  physician  was  the  one 
to  collect  the  money. 

Appeal  from  the  County  Court  of  Livingston  county;  the  Hon.  W. 
C.  Graves,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1912.    Affirmed.     Opinion  filed  October  15,  1912. 

Z.  F.  Yost,  for  appellant. 
E.  A.  Simmons,  for  appellee. 

Me.  Justice  Whitney  delivered  the  opinion  of  the 
conrt. 

Appellee  is  a  physician.  This  suit  is  for  medical 
services  claimed  to  have  been  rendered  to  appellant's 
minor  son,  and  to  appellant's  daughter  Bertha.  There 
was  filed  the  common  counts  and  general  issue  thereto. 
There  was  also  plead  the  statute  of  frauds  as  to 
the  daughter  and  replication  that  she  was  a'  mCToiber  of 
appellant's  family  and  that  he  was  liable  for  the  serv- 
ices for  her.  Demurrer  to  this  replication  was  sus- 
tained. An  amended  count  to  the  declaration  was  filed 
which  charged  that  Bertha  was  the  daughter  and  a 
member  of  appellant's  family,  and  that  appellant  be- 
came liable  for  services  rendered  for  her.  A  plea 
was  filed  thereto  that  the  daughter  Bertha  was  not  a 
member  of  appellant's  family,  was  of  full  age,  and 
that  they  were  not  family  expenses.  There  was  a 
jury  trial  and  verdict  for  three  hundred  dollars,  and 
a  judgment  for  that  sum  and  interest,  making  a  total 
of  $302.21.    Defendant  below  appeals. 

Appellee  was  called  to  attend  a  son  of  appellant 
and  did  so,  and  the  son  died,  and  appellant  paid  his 
bill  for  medical  services.     Afterwards  appellee  was 
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called  to  treat  another  son,  and  also  called  to  treat 
appellant's  daughter  Bertha.  Appellant's  wife  had 
been  dead  for  several  years,  and  the  daughter,  Bertha, 
about  nineteen  years  of  age  lived  at  home  with  her 
father. 

It  is  undisputed  that  medical  attendance  was  neces- 
sary. We  have  no  doubt  under  the  evidence  that  she 
was  a  member  of  his  family,  although  in  the  view  we 
take  of  this  case,  that  is  not  very  material.  It  became 
necessary  to  have  a  surgical  operation  for  each  of 
these  children. 

Appellee  advised  with  the  father  and  told  him  about 
what  it  would  cost,  and  who  would  be  obtained  to  per- 
form the  operation,  and  then  appellee  procured  a  sur- 
geon to  perform  it.  The  charge  for  each  operation  in 
appellee's  bill  is  $150.  The  proof  was  that  each  of 
these  charges  was  reasonable,  usual  and  customary  in 
that  locality,  and  this  was  not  disputed. 

Appellant  introduced  a  scale  of  prices  fixed  by  the 
medical  society  of  that  county,  which  would  have  al- 
lowed a  larger  sum  for  these  operations. 

Appellant  contends  that  the  fees  for  the  operations 
were  due  to  Dr.  ScouUer,  but  Dr.  ScouUer,  who  was  a 
witness  in  this  case,  testified  that  he  looked  alone  to 
appellee  for  his  pay,  in  substance  testifying  he  had  no 
claim  against  appellant,  so  that  in  any  event  he  would 
at  all  times  after  he  made  this  admission  be  estopped 
from  asserting  any  claim  against  appellant  for  those 
services.  The  testimony  of  Dr.  ScouUer  also  shows 
that  appellant  sold  some  coal  to  Dr.  ScouUer,  and  Dr. 
ScouUer  asked  to  have  this  allowed  or  turned  in  some 
way  on  the  fees  for  these  operations.  He  testified  that 
appellant  presented  him  the  bill  for  the  coal  and  that 
he  told  him  that  he  thought  it  ought  to  be  allowed, 
whereupon  appellant  said  he  was  under  no  obligation 
to  Dr.  ScouUer  at  all ;  that  Dr.  Young  was  the  man  who 
was  to  collect  the  money,  and  that  he,  ScouUer,  had 
nothing  to  do  with  it.  So,  it  would  appear  from  the 
evidence  that  appeUant  understood  the  arrangement. 
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or  knew  of  the  custom  that  had  been  testified  to^  that 
the  attending  physician  made  the  charge^  and  that  the 
surgeon  employed  to  make  the  operation  looked  to  the 
attending  physician.  There  is  also  evidence  that  appel- 
lant was  consulted  before  each  of  these  operations,  and 
knew  all  about  them,  and  he  knew  what  they  were  to 
cost,  and  particularly  was  appellant  talked  to  about  the 
operation  on  the  daughter  before  it  took  place,  and  was 
told  about  what  it  would  cost,  and  remarked  he  did 
not  have  the  money  to  pay  for  it  then,  but  could  pay 
for  it  after  awhile. 

J.  B.  Parsons  testified  that  this  account  against  ap- 
pellant was  left  with  him  for  collection,  and  that  he 
called  upon  appellant  and  had  conversations  with  him 
in  regard  to  the  account  two  or  three  times,  and  when 
the  matter  of  the  account  was  discussed  said  that  he 
owed  the  claim  all  right,  but  did  not  have  the  money 
at  the  time,  and  could  not  pay  any  money  on  it.  He 
said  he  oould  not  pay  the  bill  at  that  time,  or  any  part 
of  it,  in  cash,  but  would  give  a  note,  a  plain  note,  due 
in  a  year. 

The  jury  could  well  find  that  this  was  an  original 
promise  on  the  part  of  appellant  to  be  responsible  for 
the  services,  whether  the  daughter  was  a  member  of 
his  family  or  not,  or  whether  or  not  the  services  were 
family  expenses,  and  that  appellee  extended  the  credit 
to  appellant  for  all  of  the  services  rendered;  and  the 
law  clearly  is  that  if  one  performs  services  at  an- 
other's request,  even  though  the  services  may  be  ren- 
dered to  a  third  party,  yet  the  party  requesting  the 
services  would  be  liable  therefor,  from  the  fact  that 
he  made  an  original  undertaking  or  promise  to  be  re- 
sponsible for  them. 

We  think  it  satisfactorily  appears  from  the  evidence 
in  this  record  that  it  was  an  original  undertaking  on 
the  part  of  appellant,  and  that  he,  when  the  services 
were  rendered,  expected  to  pay  for  them,  and  after- 
wards acknowledged  his  liability  therefor. 

It  clearly  appears  from  this  record  that  he  was 
liable  on  an  origiiial  promise  for  these  services,  and  it 
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is  not  seen  how  the  jury  could  have  rendered  a  verdict 
except  one  against  appellant,  under  the  facts  as  they 
appear  from  the  evidence.  It  was  the  evidence  at  the 
trial  as  above  stated,  that  where  the  attending  physi- 
cian calls  another  surgeon  or  consulting  physician,  it 
is  customary  for  the  attending  physician  to  present 
and  collect  the  entire  bill,  and  settle  with  the  physi- 
cian called  in,  in  consultation,  or  to  assist.  That  was 
the  course  pursued  in  this  case,  and  it  is  evident  that 
appellant  understood  that  custom,  or  understood  the 
particular  arrangement  made  in  this  particular  case. 

The  instructions  given  for  the  plaintiff  are  in 
the  main  substantially  correct.  The  instructions  re- 
quested by  appellant  and  refused  were  confusing  and 
misleading  under  the  evidence  as  it  appeared  at  the 
trial,  and  if  they  had  been  given  could  not  have  pro- 
duced a  different  result  under  the  evidence. 

Seeing  no  reversible  error  in  the  record  in  this  case, 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Fox  Biyer  Bistlllliig  Company,  Appellant,  y.  George 

Andrlchlk,  Appellee. 

Gen.  No.  6,637. 

1.  CoBPORATioNB — liability  of  corporation  for  agent's  acts.  On 
assumpsit  for  goods  sold,  where  the  evidence  indicates  that  plain- 
tiff corporation  held  a  certain  person  out  as  its  agent  so  far  as 
the  transactions  involved  are  concerned  and  the  acts  of  the  agents 
testified  to  are  concerning  such  agency,  an  instruction  on  the  power 
of  corporations  to  act  through  agents  and  as  to  their  liability  for 
the  acts  of  agents  may  be  given. 

2.  Account  stated — when  not  established.  On  assumpsit  for 
an  alleged  balance  due  for  goods  sold,  when  defendant  testified 
that  he  made  payments,  which  were  not  credited,  the  Jury  were 
justified  in  finding  that  there  was  no  account  stated  which  barred 
defendant. 

Vou   CLXXV  20 
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Appeal  from  the  County  Court  of  Will  county;  the  Hon,  GKosac 
J.  Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.     Affirmed.     Opfnion  filed  October  15,  1912. 

Laggeb  &  Blatt,  for  appellant. 
J.  W.  Downey,  for  appellee. 

Me.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  is  a  suit  to  recover  an  alleged  balance  due  for 
goods  sold,  etc.  Appellant  filed  a  narr  of  the  common 
counts  to  which  non  assumpsity  set-off  and  payment 
were  pleaded.  Both  parties  filed  bills  of  particulars 
showing  what  each  party  claimed  to  be  the  condition 
of  the  account  between  them.  A  trial  was  had  by 
the  court  with  a  jury,  and  a  verdict  returned  for  ap- 
pellee on  his  plea  of  set-off  for  $43.62,  on  which  the 
court  entered  judgment,  and  appellant  brings  the  case 
to  this  court,  and  asks  a  reversal  of  the  judgment 
because  the  verdict  is  not  sustained  by  the  evidence, 
and  because  the  court  erred,  as  it  is  claimed,  in  giv- 
ing an  instruction  for  appellee;  all  other  errors  as- 
signed practically  being  waived  because  nothing  is 
said  about  them  in  appellant's  brief  and  argument. 
But  one  instruction  was  asked  or  given  for  appellee. 
There  is  error  claimed  in  the  giving  of  that  instruc- 
tion.   The  instruction  is  as  follows: 

*  *  The  court  instructs  the  jury,  that  corporations  can 
only  act  on  contract  by  their  officers  or  agents,  and 
when  a  corporation  holds  certain  persons  out  to  the 
public  as  authorized  to  act  on  its  behalf,  then  the 
corporation,  like  an  individual,  will  be  bound  by  all 
the  acts  and  contracts  of  such  persons  which  are  done 
or  made  within  the  apparent  scope  of  their  said 
agency,  and  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant  appointed  Leopold  Fleischer 
as  its  agent,  or  voluntarily  and  knowingly  held  him 
out  to  the  public  as  such  agent,  and  as  authorized  to 
act  and  sell  merchandise  on  its  behalf,  and  receive 
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payments  for  such  merchandise,  then  the  plaintiff  is 
bound  by  the  acts  of  such  agent/' 

The  principal  witness  for  appellant  was  said  Leo- 
pold Fleischer,  who  testified  that  he  was  the  agent 
of  appellant  and  had  authority  to  sell  wines,  liquors, 
and  other  things  for  appellant,  and  was  authorized  to 
receive  payment  therefor. 

All  of  the  evidence  in  this  record  indicates  that  ap- 
pellant in  so  far  as  the  transactions  with  appellee 
are  concerned,  did  hold  the  said  Fleischer  out  to  the 
world  as  its  duly  authorized  agent  to  act  in  its  behalf. 

The  only  business  transactions  between  appellant 
and  appellee  were  solely  in  the  nature  of  selling  the 
goods  in  which  appellant  dealt  by  the  said  Fleischer 
as  agent,  and  collecting  the  pay  therefor  by  said 
Fleischer,  and  there  is  no  evidence  or  claim  to  the  con- 
trary. 

The  instruction  particularly  directed  the  attention 
of  the  jury  to  business  within  the  scope  of  the  agent's 
authority  by  the  following  language,  ''Then  the  cor- 
poration, like  an  individual,  will  be  bound  by  all  the 
acts  and  contracts  of  such  persons  which  are  done  or 
made  within  the  apparent  scope  of  their  said  agency. ' ' 

Certainly  all  of  the  acts  done  by  the  agent  were 
especially  within  the  apparent  scope  of  his  authority. 
The  agent  testified  he  was  the  agent,  with  authority 
to  sell  appellant's  goods,  and  collect  the  pay  there- 
for. All  his  acts  as  testified  to  were  concerning  sales 
of  appellant's  goods  by  the  agent,  and  collecting  for 
them.  There  is  no  reversible  error  in  this  instruction 
under  the  evidence  as  it  appears  in  this  record. 

The  remaining  question  is  one  on  the  facts  as  they 
appeared  in  evidence.  Each  side  presented  its  wit- 
nesses. The  jury  saw  them  and  heard  them  testify, 
and  had  an  opportunity  to  judge  of  their  credibility. 
It  was  the  particular  province  of  the  jury  to  weigh 
the  evidence,  and  to  give  to  the  testinaony  of  each  wit- 
ness the  credit  they  thought  it  was  entitled  to.  The 
jury  saw  fit  to  believe  appellee's  witnesses,  and  adopted 
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appellee's  theory  of  the  case,  and  in  so  doing  this 
court  is  not  prepared  to  say  they  were  wrong. 

The  principal  bone  of  contention  was  the  item  of 
$85.41  claimed  to  have  been  paid  by  appellee  for  which 
appellant  had  not  given  him  credit.  He  testified  he 
paid  it,  and  the  agent  could  not  remember  about  it. 
Other  items  of  payment  were  testified  to  by  appellee, 
and  admitted  by  the  agent  as  not  having  been  cred- 
ited. It  was  practically  admitted  that  the  account  was 
not  correct.    It  was  not  correct  as  a  matter  of  fact. 

Appellee  testified  that  when  Peretz  and  the  agent 
were  at  his  place,  and  were  talking  about  the  account, 
he  said  to  them,  **You  figure  up  my  account  and  get 
it  straight  and  if  there  is  any  balance  due,  I  will  pay 
it.  If  I  have  paid  you  too  much,  I  will  expect  you  to 
make  it  right.'' 

It  must  have  appeared  to  the  jury  as  it  does  to  this 
court  on  the  record,  that  the  agent  was  mistaken,  to 
say  the  least,  about  the  account,  and  although  Peretz 
testified  that  appellee  said  to  him  in  substance  that 
the  account  was  all  right,  yet  the  agent  who  sold  the 
goods,  and  collected  for  them,  practically  admitted 
that  the  account  was  wrong. 

Appellee  testified  that  he  had  made  payments  that 
had  not  been  credited.  Hence,  the  jury  were  justified 
in  finding  there  was  no  account  stated  which  barred 
appellee.  The  jury  evidently  looked  at  the  claim  of 
an  account  stated  as  unfair,  when  appellant,  through 
its  agent,  practically  admitted  that  the  account  was 
wrong  as  a  matter  of  fact,  but  sought  to  hold  appel- 
lee to  an  acknowledgment  of  its  correctness  on  the 
ground  that  he  had  held  the  bills  so  long  a  time  with- 
out complaint. 

The  jury  decided  between  the  parties,  and  we  are 
not  disposed  to  say  they  were  wrong  in  their  verdict. 
Judgment  affirm^. 

Afirmed. 
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Sarah  Mabrey^  Appellee,  t.  Amos  Haverstlek^  Appel- 
lant. 

Gen.  No.  5,646. 

1.  Negligence — dog  frightening  team.  In  an  action  for  Injuries 
sustained  when  a  team  alleged  to  have  been  frightened  by  defend- 
ant's dog  crashed  into  plaintiff's  buggy,  plaintiff  must  establish 
by  the  preponderance  of  the  evidence  that  defendant's  negligence 
in  keeping  the  dog  as  charged  was  the  proximate  cause  of  the 
Injury,  and  it  must  be  proved  that  defendant  was  the  owner  and 
possessor  of  the  dog  with  knowledge  of  its  vicious  propensities  of 
frightening  teams  or  circumstances  which  reasonably  show  that  de- 
fendant must  have  had  knowledge  of  such  viciousness  established. 

2.  Witnesses — effect  of  making  defendant  a  toitness  for  plain- 
tiff. When  plaintiff  makes  defendant  his  witness  he  is  in  .a  bad 
position  to  argue  that  defendant's  testimony  cannot  be  relied  on. 

3.  Animals — liability  for  vicious  dog,  A  verdict  for  personal 
injuries  caused  by  alleged  negligence  of  defendant  in  owning  and 
keeping  a  vicious  dog,  with  knowledge  of  his  propensity  to  frighten 
teams  along  the  highway,  which  dog  frightened  a  team  driven  with 
due  care  and  such  team  ran  into  plaintiff's  buggy  and  injured  her, 
cannot  be  sustained  when  the  evidence  is  insufficient  to  show  that 
defendant  had  knowledge  of  such  propensity  and  it  must  be  con- 
cluded from  the  evidence  that  the  driver  of  the  team  which  ran 
into  plaintiff's  buggy  was  negligent  in  the  manner  in  which  he 
drove. 

4.  Evidence — statements  of  plaintiff  in  pleadings  filed  in  previous 
cases  admissible.  On  action  for  personal  injuries  sustained  when 
a  team,  alleged  to  have  been  driven  with  due  care,  crashed  into 
plaintiff's  buggy  when  frightened  by  an  alleged  vicious  dog  kept 
and  owned  by  defendant,  with  knowledge  of  such  vicious  propen- 
sity to  frighten  teams  along  the  highway,  it  is  error  to  exclude 
a  declaration  filed  in  an  action  against  defendant  and  the  driver 
of  such  team  and  the  original  declaration  in  the  action  at  bar  in 
which  it  was  alleged  that  such  driver  negligently  drove  a  team 
of  colts  with  his  left  hand  and  led  another  team  with  his  right 
hand. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  Emery  C.  Graves,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1912.  Reversed 
and  remanded.    Opinion  filed  October  15,  1912. 
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Cabl  E.  Sheldon,  for  appellant. 

N.  G.  Van  Sant  and  Habby  H.  Waitb,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  appellee 
against  appellant  to  recover  damages  for  injuries  sus- 
tained by  appellee  having  been  thrown  from  a  buggy  in 
which  she  was  riding  with  her  daughter  on  the  public 
highway,  opposite  appellant's  farmhouse  by  reason 
of  appellant's  negligence. 

The  negligence  complained  of  is  that  appellant  was 
the  owner  of  and  kept  a  vicious  dog,  well  knowing  the 
dog's  vicious  propensity  to  frighten,  annoy  and  bite 
horses,  and  viciously  attack,  pursue,  bite  and  frighten 
horses  and  teams  traveling  and  being  driven  along  the 
public  highway,  and  that  this  dog  ran  out  of  appel- 
lant's yard,  and  frightened  the  team  of  one  Albert 
Scott,  while  said  Scott  was  using  due  care  in  the  driv- 
ing thereof,  thereby  causing  said  team  to  crash  into 
and  destroy  the  buggy  in  which  appellee  was  riding, 
throwing  appellee  out,  and  causing  the  injuries  now 
complained  of.  The  trial  resulted  in  a  verdict  and 
judgment  for  appellee  for  $500,  and  the  case  comes  to 
this  court  on  appeal. 

To  enable  appellee  to  recover,  it  was  necessary  for 
her  to  establish  by  a  preponderance  of  the  evidence 
that  the  negligence  of  appellant,  charged  in  the  decla- 
ration, was  the  proximate  cause  of  the  injury ;  and  in 
establishing  such  negligence,  it  was  necessary  for  her 
to  prove  that  appellant  was  the  owner  and  possessor 
of  the  dog,  with  knowledge  of  its  vicious  propensities 
of  barking  at  and  frightening  teams  passing  along 
the  highway;  or  to  prove  circumstances  from  which  it 
must  appear  to  all  reasonable  persons,  that  appellant 
must  have  had  knowledge  of  such  vicious  propensities. 
Keightlinger  v.  Egan,  65  111.  235 ;  Mareau  v.  Vanatta, 
88  111.  132 ;  Swanson  v.  Miller,  130  111.  App.  208. 
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There  is  evidence  in  the  record  from  which  the 
jury  could  find  the  vicious  propensities  of  the  dog,  but 
slight,  if  any,  evidence  to  show  appellant's  knowledge 
of  it.  Appellant  specifically  and  flatly  denies  any 
knowledge  on  the  subject.  He  testified  he  had  never 
seen  or  known  of  the  dog  having  frightened,  bitten  or 
pursued  teams  and  horses  when  driven  in  the  high- 
way ;  and  no  witness  in  the  case  testified  affirmatively 
that  appellant  had  such  knowledge  of  the  propensities 
claimed. 

We  see  nothing  in  appellant's  evidence,  beyond  his 
natural  interest  in  the  event  of  the  suit,  that  would 
•tend  to  discredit  him  in  any  way,  and  the  fact  that 
appellee  first  used  him  as  a  witness,  puts  her  in  a  bad 
position  to  argue  that  his  testimony  cannot  be  relied 
on.  We  think  the  verdict  is  against  the  weight  of  the 
evidence  on  that  point. 

The  negligence  complained  of  is  that  appellant  kept 
a  dog  knowing  his  vicious  propensities  to  frighten 
teams.  The  negligence  was  the  act  of  keeping  such  a 
dog.  Was  that  negligence  the  proximate  cause  of 
appellee's  injuries!  The  rule,  if  there  can  be  said  to 
be  a  rule  applicable  to  the  facts  in  this  case,  is  set 
forth  at  length  in  Seith  v.  Commonwealth  Electric 
Co.,  241  111.  252,  as  follows:  ''The  rules  for  deter- 
mining whether  a  negligent  act  or  omission  is  the 
proximate  cause  of  an  injury  are  well  established  and 
have  been  applied  by  diflferent  courts  in  numerous 
cases  to  diflferent  conditions  of  fact.  There  has  been 
practically  no  diflference  of  opinion  as  to  what*  the 
rules  are,  and  they  may  be  briefly  stated  as  follows: 
The  negligent  act  or  omission  must  be  the  cause  which 
produces  the  injury,  but  it  need  not  be  the  sole  cause 
nor  the  last  or  nearest  cause.  It  is  sufficient  if  it  con- 
curs with  some  other  cause  acting  at  the  same  time, 
which,  in  combination  with  it,  causes  the  injury,  or  if 
it  sets  in  motion  a  chain  of  circumstances  and  oper- 
ates on  them  in  a  continuous  sequence,  unbroken  by 
any  new  or  independent  cause.    The  question  is  not 
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determined  by  the  existence  or  non-existence  of  in- 
tervening events,  but  by  their  character  and  the  nat- 
ural connection  between  the  original  act  or  omission 
and  the  injurious  consequences.  To  constitute  proxi- 
mate cause  the  injury  must  be  the  natural  and  prob- 
able consequence  of  the  negligence,  and  be  of  such  a 
character  as  an  ordinarily  prudent  person  ought  to 
have  foreseen  might  probably  occur  as  a  result  of  the 
negligence.  It  is  not  necessary  that  the  person  guilty 
of  a  negligent  act  or  omission  might  have  foreseen 
the  precise  form  of  the  injury,  but  when  it  occurs 
it  must  appear  that  it  was  a  natural  and  probable  con- 
sequence of  his  negligence.  If  the  negligence  does 
nothing  more  than  furnish  a  condition  by  which  the 
injury  is  made  possible,  and  that  condition  causes  an 
injury  by  the  subsequent  independent  act  of  a  third 
person,  the  two  are  not  concurrent  and  the  existence 
of  the  condition  is  not  the  proximate  cause  of  the  in- 
jury. *  *  *  The  test  is  whether  the  party  guilty 
of  the  first  act  or  omission  might  reasonably  have  an- 
ticipated the  intervening  cause  as  a  natural  and  prob- 
able consequence  of  his  own  negligence,  and  if  so,  the 
connection  is  not  broken;  but  if  the  act  of  the  third 
person  which  is  the  immediate  cause  of  the  injury, 
is  such  as  in  the  exercise  of  reasonable  diligence  would 
not  be  anticipated  and  the  third  person  is  not  under 
the  control  of  the  one  guilty  of  the  first  act  or  omis- 
sion, the  connection  is  broken  and  the  first  act  or 
omission  is  not  the  proximate  cause  of  the  injury." 

One  phase  of  the  rule  was  stated  in  Chicago  Hair 
&  Bristle  Co.  v.  Mueller,  203  111.  558,  as  follows:  ''If 
the  negligent  act  and  the  injury  are  known,  by  com- 
mon experience,  to  be  usual  in  consequence,  and  the 
injury  such  as  is  liable,  in  the  ordinary  course  of 
events,  to  follow  the  act  of  negligence,  it  is  a  question 
of  fact  for  the  jury  whether  tlie  negligence  was  the 
proximate  cause  of  the  injury;''  and  there  is  a  general 
review  of  the  subject  in  Thompson  on  Negligence, 
chap.  5.    In  Braun  v.  Craven,  175  111.  401,  the  court 
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said:  **The  principle  is,  damages  which  are  recover- 
able for  negligence  must  be  such  as  are  the  natural 
and  reasonable  results  of  defendant's  acts,  and  the 
consequences  must  be  such  as,  in  the  ordinary  course 
of  things,  would  flow  from  the  acts  and  could  be  rea- 
sonably anticipated  as  a  result  thereof." 

In  Pollock  on  Torts,  the  author  declares  that  the 
only  rule  tenable  on  principle,  where  the  liability  is 
founded  solely  on  negligence,  ^  contained  in  the  state- 
ment, ''that  a  person  is  expected  to  anticipate  and 
guard  against  all  reasonable  consequences,  but  that  he 
is  not,  by  the  Law  of  England,  expected  to  anticipate 
and  guard  against  that  which  no  reasonable  man  would 
expect  to  occur.'*  Webb's  Pollock  on  Torts,  p;  45. 
Judge  Cooley  states  the  rule  as  follows:  **If  an  in- 
jury has  resulted  in  consequence  of  a  certain  wrong- 
ful act  or  omission,  but  only  through  or  by  means  of 
some  intervening  cause,  from  which  last  cause  injury 
followed,  as  a  direct  and  immediate  consequence,  the 
law  will  refer  the  damage  to  the  last  or  proximate 
cause,  and  refuse  to  trace  it  to  that  which  was  more 
remote."  Cooley  on  Torts  (3rd  Ed.),  99.  In  Whar- 
ton on  Negligence,  sec.  134,  is  found  the  following 
question  and  answer:  ''Supposing  that  if  it  had  not 
been  for  the  intervention  of  a  responsible  third  party 
the  defendant's  negligence  would  have  produced  no 
damage  to  the  plaintiff,  is  the  defendant  liable  to  the 
plaintiff!  This  question  must  be  answered  in  the 
negative,  for  the  general  reason  that  causal  connec- 
tion between  negligence  and  damage  is  broken  by  the 
interposition  of  independent,  responsible  human  ac- 
tion. ' ' 

Can  it  be  said  that  appellant  could  have  reasonably 
anticipated  that  a  third  person  would  come  along  the 
road  driving  a  span  of  colts,  sitting  back  on  his  wagon, 
driving  them  with  his  left  hand,  and  leading  behind 
him  another  team  with  his  right  hand,  and  that  the 
team  of  colts  would  become  frightened  by  the  act  of 
appellant's  dog  running  down  to  the  highway  and 
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barking,  thereby  frightening  the  team  of  colts,  and 
causing  them  to  crash  into  another  buggy  being  driven 
along  the  highway? 

The  act  of  negligence  must  be  kept  in  mind,  namely, 
that  of  keeping  a  dog,  knowing  his  propensity  to 
frighten  teams  passing  along  the  road. 

Albert  Scott  was  in  no  way  under  the  control  of 
appellant,  and  if  we  are  to  believe  anything  from  the 
evidence,  it  must  be  concluded  by  all  reasonable  men 
that  Scott  was  negligent  in  the  maimer  in  which  he 
drove  his  span  of  colts. 

The  proof  that  was  admitted  is  sufficient  to  show 
this,  and  when,  in  connection  with  that,  is  taken  into 
consideration  the  rejected  evidence  of  what  appellee 
must  be  held  to,  as  admitted  by  herself,  it  is  dear 
that  she  believed  Scott  was  negligent. 

An  action  was  commenced  in  the  City  Court  of  Ster- 
ling by  appellee  against  appellant  and  Albert  Scott, 
and  in  that  case  a  declaration  was  filed  which  alleged 
among  other  things  that  Scott  was  negligently  and 
carelessly  driving  a  young  team  of  horses  hitched  to 
a  wagon,  and  leading  another  team  of  horses  hitched 
to  another  wagon,  and  that  it  was  his  duty  to  use  due 
care  and  diligence  in  the  management  of  his  teams  for 
the  safety  of  other  persons  traveling  upon  and  along 
the  course  of  the  public  highway ;  yet,  that  said  Scott 
did  not  regard  his  duty  in  that  behalf,  but  on  the  con- 
trary did  carelessly  and  negligently  drive  and  lead 
said  teams.  The  present  case  was  originally  com- 
menced against  both  appellant  and  said  Scott,  and  the 
original  declaration  filed  in  this  case  alleged  substan- 
tially the  same  thing  in  regard  to  the  way  in  which 
Scott  was  driving  and  leading  his  teams.  These  dec- 
larations should  have  been  admitted  in  evidence,  and 
it  was  error  to  exclude  them. 

''The  question  as  to  how  far  statements  made  by  a 
party  to  a  suit,  in  pleadings  filed  in  previous  cases,  are 
admissible  in  evidence,  is  one  on  which  the  authorities 
are  conflicting,  but  the  rule  adopted  in  this  State  is 


Second  District — October,  1912,  315 

Mabrey  t.  Haverstlck,  176  111.  App.  309. 

that  they  are  admissible,  and  their  weight  is  to  be  de- 
termined from  all  the  facts  and  circumstances  under 
which  they  were  made.^'  Gardner  v.  Meeker,  169  111. 
40. 

In  Soaps  V.  Eichberg,  42  111.  App.  375,  it  is  said  as 
follows:  **We  think  the  rule  is,  that  the  admissions 
of  a  party  as  to  a  fact,  no  matter  how  made,  may  be 
given  in  evidence  against  him.  Bills  in  chancery  and 
answers  in  chancery  have  uniformly  been  deemed  ad- 
missible in  evidence,  and  that,  too,  without  regard  to 
whether  such  pleading  were  sworn  to  or  not.  Bob- 
bins V.  Butler,  24  111.  387 ;  Daub  v.  Englebach,  109  HI. 
267.  In  the  case  last  cited  an  unsworn  answer  which, 
like  the  declaration  in  the  case  at  bar,  had  been  with- 
drawn from  the  files  by  leave  of  court,  was  held  to  be 
competent  evidence,  and  in  relation  to  that  it  is  there 
said :  *It  is  wholly  immaterial  whether  the  answer  was 
sworn  to  or  not  and  it  does  not  matter  that  it  was 
withdrawn  from  the  files.'  While  at  common  law 
fictions  are  recognized  in  pleadings,  and  it  was  not  re- 
quired that  pleadings  should  state  the  truth,  yet  the 
decided  weight  of  authority  is  that  common-law  plead- 
ings are  admissible  in  evidence.  Wharton  on  Evi- 
dence, sec.  838;  Lyster  v.  Stickney,  4  McCrary  C.  C. 
109 ;  Gery  v.  Manuel,  89  N.  C.  83 ;  Peckham  Iron  Co.  v. 
Harper,  41  Ohio  St.  100 ;  Boots  v.  Cannon,  94  Ind.  408. 
Much  that  has  been  said  against  the  admissibility  of 
this  count  in  the  declaration  applies  not  so  much  to  its 
competency  but  to  its  weight  and  value  as  evidence.  If 
it  was  admissible  it  should  have  been  submitted  to  the 
jury,  who  are  the  judge  of  its  weight  as  evidence.  If 
it  tended  to  support  the  issue  upon  the  part  of  plain- 
tiff in  error,  he  had  the  right  to  the  benefit  of  it. ' ' 

We  find  no  error  in  giving  or  refusing  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Lilly  Rashed,  by  N.  H.  Rashed,  her  next  friend.  Appel- 
lee, \.  Peoria  Railway  Company,  Appellant. 

Gen.  No.  5,648. 

1.  Damages — u^hen  verdict  not  excessive.  A  verdict  for  seven 
hundred  and  fifty  dollars  is  not  so  excessive  as  to  Justify  a  reversal, 
where  the  physicians'  bill  is  eighty  or  ninety  dollars,  plaintiff  lost 
three  months'  time  because  of  the  injuries,  is  still  suffering  there- 
from, and  is  yet  incapacitated  for  labor. 

2.  Carbiebs — personal  injuries.  A  verdict  for  plaintiff  should  not 
be  reversed  where  the  evidence  is  conflicting  whether  she  was 
thrown  down  by  the  sudden  starting  of  the  street  car  when  she 
was  alighting,  or  whether  she  walked  off  the  car  before  it  stopped. 

Action  in  case  for  personal  injuries.  Appeal  from  Vie  Circuit 
Court  of  Peoria  county;  the  Hon.  Leslie  D.  Puterbauqh,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Affirmed. 
Opinion  filed  October  15,  1912. 

PiNKNEY  &  McRoBERTS,  foF  appellant. 

William  M.  Barnes  and  Weil  &  Bartley,  for  appel- 
lee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  to  recover  for  injuries  sus- 
tained by  her  through  the  alleged  negligence  of  ap- 
pellant while  she  was  getting  off  of  appellant's  car. 
The  suit  resulted  in  a  judgment  against  appellant  for 
$750  from  which  judgment  this  appeal  is  prosecuted. 
No  questions  are  raised  of  error  of  the  trial  court  in 
rulings  on  evidence,  or  in  the  giving  or  refusing  of 
instructions,  but  the  contention  of  appellant  is  that 
the  verdict  is  contrary  to  law,  and  is  not  sustained  by 
the  greater  weight  of  the  evidence,  and  that  the  dam- 
ages are  excessive. 

The  evidence  is  that  appellee's  physician's  bill  is 
something  like  eighty  or  ninety  dollars;  that  she  lost 
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about  three  months'  time,  all  as  the  result  of  the  in- 
juries ;  that  she  is  yet  suffering  from  the  effects  of  the 
injuries,  which  yet  incapacitate  her  for  labor.  If  ap- 
pellant is  liable  at  all,  $750  is  not  so  excessive  as  to 
justify  a  reversal  on  that  account. 

There  is  a  conflict  of  evidence  between  appellant 
and  appellee  as  to  the  cause  of  the  injury,  and  it  might 
be  difficult  for  this  court  to  say  just  where  the  prepon- 
derance of  the  evidence  is,  therefore  this  court  can- 
not say  the  verdict  is  not  supported  by  the  greater 
weight  of  the  evidence. 

It  was  the  province  of  the  jury  who  saw  and  heard 
the  witnesses  to  judge  of  the  weight  to  be  given  the 
testimony  of  each  witness.  Undoubtedly  there  was  in 
the  appearance  of  the  respective  witnesses  certain 
things  of  which  this  court  has  no  knowledge  that  en- 
abled the  jurj'^  to  determine  which  side  had  the  greater 
weight  of  the*  evidence,  and  both  sides  agree  that  only 
in  cases  where  the  verdict  is  clearly  and  manifestly 
against  the  weight  of  the  evidence  can  or  ought  this 
court  disturb  the  verdict  on  questions  of  fact,  where 
the  evidence  is  conflicting. 

As  appears  by  the  evidence,  appellee  was  a  Syrian 
girl,  in  this  country  but  a  short  time,  who  spoke  and 
understood  very  little  English.  Indeed  the  conductor 
of  the  car  testified  that  he  told  her  to  wait  until  the 
car  stopped,  but  that  she  did  not  understand  him. 
It  is  undisputed  that  appellee  sounded  the  electric 
bell  to  get  off  the  car.  She  so  says,  and  ajipellant 
must  have  seen  her  do  so  because  he  testifies  that  she 
was  seated  at  the  time  she  rang  the  bell  and  that  ''as 
soon  as  the  car  stopped,  or  slowed  down,  she  got  up.'' 

It  is  apparent  that  the  conductor  was  unable  to  fix 
in  his  mind,  at  the  time  he  testified,  whether  the  car 
stopped  or  merely  slowed  down.  Appellee  says  she 
gave  notice  that  she  wanted  to  get  off  by  ringing  the 
electric  bell,  and  that  two  men  with  dinner  baskets  got 
off  just  ahead  of  her,  and  this  is  undisputed. 

Appellee  further  testifies  that  as  soon  as  the  car 
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stopped  she  stood  up  to  get  off  and  started  for  the 
door  and  started  to  get  off  after  the  two  men  got  off, 
and  while  she  was  getting  off  the  car  started  and  she 
was  thrown  to  the  ground. 

The  conductor  states  this  differently,  in  substance 
that  she  simply  got  up  and  walked  off  the  car  while  it 
was  in  motion,  and  before  it  stopped. 

Several  passengers  were  on  the  rear  platform  from 
which  appellee  started  to  get  off,  but  not  one  of  them, 
except  one  young  man,  was  called  upon  to  testify,  or 
even  named  in  evidence. 

Appellee  called  a  witness  who  corroborated  her  as 
to  where  she  was  found,  namely,  at  the  south  side  of 
the  street.  The  company  called  a  boy  who  stood  on 
the  platform,  and  a  couple  of  passengers  who  were  in 
the  car,  and  the  motorman,  and  they  mostly  agreed 
that  she  lay  in  Cedar  Street,  and  they  said  they  did 
not  notice  that  the  car  stopped  until  it  got  to  the  south 
side  of  Cedar  Street,  but  that  their  attention  was  not 
directed  at  all  to  anything  until  after  the  car  stopped 
at  the  south  side  of  Cedar  street,  and  the  girl  had 
fallen. 

No  two  witnesses  seem  to  agree  as  to  the  place  on 
the  street  where  appellee  fell,  from  the  car.  Appellee 
fell  from  the  car  and  was  hurt.  She  had  no  acquaint- 
ances on  the  car,  and  did  not,  as  we  have  before  stated, 
speak  the  language,  or  have  the  opportunity  to  get 
the  names  of  any  witnesses. 

In  view  of  the  conflicting  evidence,  and  the  fact  that 
the  verdict  has  the  approval  of  the  trial  judge,  we  can- 
not say  that  the  jury  should  have  found  that  she 
walked  off  the  car  before  it  stopped. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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William  F.  Flock^  Appellee,  t.  Judson  T.  Williams, 

Appellant. 

Gen.  No.  6,662. 

1.  Evidence — existence  of  partnership.  In  an  action  to  charge 
defendants,  as  copartners,  with  certain  goods  delivered,  it  is  not 
error  to  admit  a  pamphlet  caused  to  be  published  by  one  of  the 
defendants  before  the  account  sued  on  commenced,  in  which  he 
referred  to  his  codefendant  as  the  managing  partner  in  the  busi- 
ness for  which  the  goods  were  delivered. 

2.  BviDENCB — contract  as  to  joint  enterprise  admissible  to  prove 
partnership.  In  an  action  to  charge  defendants,  as  copartners,  for 
goods  delivered,  it  is  not  error  to  admit  a  contract  which  provides 
for  a  joint  enterprise  between  defendants  as  to  the  business  for 
which  the  goods  were  furnished  and  which  is  prima  facie  proof 
of  a  partnership. 

3.  EJviDENCE — when  sufficient  prima  facie  proof  of  partnership 
to  make  declaration  of  members  admissible.  A  contract  between 
codefendants  which  shows  a  community  of  property,  of  interest, 
of  profits,  and  of  management  in  a  certain  business  makes  a  suf- 
ficient, prima  facie  showing  of  a  partnership  between  defendants 
to  authorize  the  admission  of  declarations  of  either  in  relation  to 
the  business,  whether  made  in  or  out  of  the  presence  of  the  other 
and  with  or  without  the  other's  consent. 

4.  Evidence — when  order  of.  proof  not  insisted  on.  If  during 
trial  sufficient  proof  is  introduced,  courts  do  not  stand  on  the  order 
of  the  proof. 

6.  Pabtnebship — when  person  liable  as  partner.  One  is  liable 
as  the  partner  of  the  person  who  ordered  certain  goods,  on  the 
ground  that  he  held  himself  out  to  the  world,  as  a  partner  of  such 
person  where  in  a  pamphlet  published  by  him  he  allows  such 
person  to  be  referred  to  as  the  managing  partner  of  the  business 
for  which  the  goods  were  sold. 

6.  Pabtnebship — when  estopped  to  deny.  One  is  estopped  to 
deny  the  existence  of  a  partnership  with  a  person  who  ordered 
certain  goods  if  a  pamphlet,  which  he  published,  referring  to  such 
person  as  managing  partner,  came  into  the  hands  of  the  seller 
of  the  goods  and  the  seller  was  informed  of  the  alleged  partnership 
and  gave  credit  on  the  strength  of  it. 

7.  Pabtnebship — liability  as  partner  for  goods  delivered.  One 
la  liable  for  goods  furnished  if  a  person,  alleged  to  be  his  partner, 
asked  that  they  be  charged  to  the  partnership,  he  held  himself  out 
to  the  seller  as  a  partner,  and  the  goods  were  used  in  the  alleged 
partnership  business  for  the  alleged  partner's  benefit 
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Appeal  from  the  City  Court  of  Sterling;  the  Hon.  Henry  C.  Ward, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1912. 
Affirmed.    Opinion  filed  October  15,  1912. 

A.  A.  WoLFERSPERGER,  for  appellant. 

N.  G.  Van  Sant  and  Robert  W.  Besse,  for  appellee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  and  one  Hirleman,  charg- 
ing them  as  copartners  for  seed  and  various  other  arti- 
cles delivered  to  a  certain  farm  known  as  **Woodlawn 
Farm  No.  2''  in  this  proceeding.  Hirleman  filed  a  plea 
of  discharge  in  bankruptcy,  and  proved  his  plea,  which 
eliminated  him  from  the  case.  Appellant  filed  a  plea 
denying  the  partnership  alleged.  The  jury  found  the 
issues  against  appellant.  A  motion  for  a  new  trial 
was  made,  and  overruled,  and  judgment  was  entered 
on  the  verdict  for  the  amount  thereof,  $160.63  and 
costs.  There  is  no  doubt  under  the  evidence  but  what 
the  goods  sued  for  were  bought  of  appellee  by  Hirle- 
man on  credit,  and  that  they  were  used  on  the  farm  in 
question,  and  were  mostly  for  seed. 

The  vital  question  in  the  case  is  whether  or  not  ap- 
pellant and  Hirleman  were  partners  at  the  time  the 
goods  were  purchased,  in  so  far  as  the  rights  of  third 
parties  were  concerned? 

It  becomes  necessary  at  first  to  determine  whether 
or  not  a  prima  facie  case  of  such  a  relation  was  shown 
by  the  evidence,  and  then  to  determine  whether  or  not 
that  prima  facie  case  was  rebutted  by  appellant,  or 
whether  or  not  the  evidence  as  a  whole,  if  a  prima  facie 
case  was  first  made,  shows  a  preponderance  in  favor 
of  appellee.  Where  sufficient  evidence  has  been  given 
to  raise  a  fair  presumption  that  two  or  more  persons 
are  partners,  then  the  acts  and  declarations  of  each 
are  admissible  as  evidence  against  the  others  to 
strengthen  the  prima  facie  case  already  established. 
Conlan  v.  Mead,  172  111.  13.    If  the  evidence  of  a  part- 
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nership  relation  has  been  prima  facie  established,  the 
acts  and  declarations  of  the  alleged  copartners,  though 
not  done  or  made  in  each  other's  presence,  are  admis- 
sible in  aid  of  the  prima /acte  case.  Daugherty  v.  Heck- 
ard,  189  HI.  239.  The  account  sued  on  this  case  com- 
menced on  February  28,  1908.  Under  date  of  Feb- 
ruary 20, 1908,  appellant  caused  to  be  published  a  pam- 
phlet, in  which  Hirleman  was  alluded  to  as  the  man- 
aging partner  of  the  farm  above  mentioned,  namely 
Woodlawn  Farm  No.  2.  This  publication  was  the  act 
of  appellant.  He  procured  and  paid  for  the  publica- 
tion. The  publication  was  the  first  documentary  evi- 
dence offered.  The  offer  was  objected  to,  and  the  ob- 
jection was  overruled.  There  was  no  error  in  over- 
ruling the  objection.  The  basis  of  the  objection  was 
that  it  was  incompetent  and  immaterial.  We  think 
it  was  admissible  and  competent  because  it  tended  to 
prove  the  issue.  It  was  a  statement,  or  act,  of  appel- 
lant in  or  by  which  he  named  said  Hirleman  as  a  part- 
ner on  Woodlawn  Farm  No.  2.  Appellee  knew  of  this 
publication,  read  it,  and  understood  it  before  he  com- 
menced to  sell  the  goods  in  question.  We  think  the 
publication  was  sufficient  to  lead  appellee,  or  others,  to 
suppose  that  appellant  was  a  partner  of  Hirleman 
in  the  farm  business.  Any  conduct  on  the  part  of  a 
person  reasonably  calculated  to  lead  others  to  sup- 
pose he  is  a  partner  in  a  particular  business,  amounts 
to  a  holding  out  on  his  part,  for  by  such  conduct  he 
lends  his  credit  to  the  concern.  Dooley  v.  Vance,  97 
HI.  App.  42.  Next  was  offered  in  evidence  a  contract 
between  said  Hirleman  and  appellant,  proved  to  have 
been  executed  by  each  of  them.  It  was  objected  to  be- 
cause of  being  incompetent,  immaterial,  irrelevant  and 
as  not  tending  to  establish  in  any  way  any  partner- 
ship relation  between  the  parties.  The  objection  was 
overruled,  and  in  this  we  think  there  was  no  error. 
This  contract  does  not  provide  for  any  rents,  or  the 
payment  of  any  rent.  It  requires  each  party  to  fur- 
iiish  one-half  of  the  live  stock,  machinery,  seeds,  etc., 
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and  to  pay  one-half  of  various  expenses,  and  provides 
for  a  division  of  what  the  farm  produced ;  that  no  farm 
produce  or  live  stock  should  be  sold  without  the  con- 
sent of  both  parties;  that  Hirleman  was  to  have  the 
management  of  the  business,  subject  to  the  consent 
and  approval  of  appellant,  and  that  in  case  of  dis- 
agreement as  to  certain  things,  the  decision  of  appellant 
was  to  be  final.  It  will  be  seen  that  in  the  business 
the  parties  in  all  substantial  matters  were  to  pay  for 
furnishing  equally  and  pay  the  expenses  equally,  and 
share  the  proceeds  of  the  farm  equally,  and  that  ap- 
pellant reserved  the  right  to  equally  control,  at  least, 
the  business,  for  by  the  terms  of  the  agreement,  while 
Hirleman  was  to  have  general  charge  of  the  business, 
it  was  all  to  be  subject  to  the  consent  and  approval  of 
appellant.  It  was  a  joint  enterprise  of  furnishing, 
paying  the  expenses,  and  in  the  management — a  com- 
munity of  property,  a  community  of  interest,  a  com- 
munity of  profits  and  a  community  of  management. 
We  think  this  agreement  was  proof  prima  fcune  of  a 
partnership,  and  it  is  readily  distinguished  from  the 
contracts  mentioned  in  the  cases  cited  by  appellant  as 
to  farm  leases;  and  appellant  on  February  20,  1908, 
alluded  to  Hirleman  as  the  managing  partner  of  that 
farm.  We  think  this  document  was  properly  intro- 
duced in  evidence,  and  made  a  prima  facie  case  suf- 
ficient to  authorize  receiving  in  evidence  the  declara- 
tions of  either  Hirleman  or  appellant  in  relation  to  the 
partnership  business,  made  in  or  out  of  the  presence 
of  the  other,  and  with  or  without  the  other's  knowledge 
or  consent.  This  evidence  was  offered  in  the  proper 
order  of  the  introduction  of  testimony  technically,  but 
in  the  holding  of  the  Supreme  Court  in  Daugherty  v, 
Heckard,  189  111.  246,  of  the  opinion,  even  if  such  dec- 
larations were  offered  prematurely,  the  error,  if  any, 
in  such  offer,  would  not  demand  reversal  if  the  prima 
facie  proof  was  produced  in  the  further  course  of  the 
trial. 
Courts  do  not  stand  on  the  order  of  the  proof  if  dur- 
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ing  the  trial  sufficient  proof  be  introduced.  Hirle- 
man  testified  that  he  told  appellee  when  he  started  to 
trade  there  to  charge  the  goods  to  Williams  &  Hirle- 
man. 

The  agreement  between  appellant  and  Hirleman  pro- 
vided that  at  the  close  of  the  business  the  parties 
should  attempt  to  divide  what  was  then  on  the  farm, 
and  that  if  they  could  not  agree  a  public  sale  should 
be  held  and  a  division  made  in  that  manner.  Hirle- 
man testified  that  he  and  his  man  prepared  a  sale  bill 
and  took  it  to  the  Sterling  Standard.  The  publisher 
of  the  Standard  testified  the  sale  bill  was  brought  to 
him  by  Hirleman.  Hirleman  testified  that  changes 
were  made  in  the  copy  of  the  sale  bill  furnished  the 
printer;  that  such  changes  were  made  by  appellant,  as 
witness  supposed,  and  that  testimony  was  allowed 
to  stand  as  given,  and  was  not  denied  by  appellant. 
The  sale  bill  purported  to  be  signed  by  Hirleman  and 
appellant.  The  sale  took  place,  and  notes  were  taken 
from  different  purchasers  at  the  sale,  payable  to  Wil- 
liams &  Hirleman,  and  indorsed  by  appellant  in  the 
name  of  Williams  &  Hirleman.  Appellee  testified  that 
during  the  running  of  the  account  he  had  a  talk  with 
appellant  in  which  appellant  said,  *  *  Be  sure  and  don 't 
get  our  accounts  mixed;  keep  them  straight,''  and  ap- 
pellee told  him  he  would  be  careful.  It  seems  from 
the  evidence  that  Williams  also,  at  that  time,  was  en- 
gaged in  running  other  farms.  Appellee  testified  that 
he  presented  and  made  known  to  appellant  the  amount 
of  the  account;  that  the  amount  was  $160.63,  and  that 
appellant  at  no  time  during  the  life  of  the  account 
ever  denied  that  that  was  the  relation  between  him 
and  Hirleman,  whereby  the  goods  were  charged  to 
the  two,  which  testimony  was  given  without  objection, 
and  that  no  part  of  the  account  was  ever  paid  to  him. 

Hirleman  also  testified  that  he  told  appellee  the  ac- 
count was  all  right,  so  that  if  a  partnership  relation 
existed,  or  appellant  had  held  himself  out  to  appellee 
as  a  partner,  the  declarations  of  Hirleman  would  be 
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binding  upon  him.  Appellant  in  no  way  attacks  the 
amount  of  the  bill,  or  the  fact  that  the  goods  were 
delivered  by  appellee  to  Hirleman  for  use  on  the  farm 
in  question,  so  that  if  the  partnership  is  shown  by  the 
evidence  and  the  facts  and  circumstances  in  evidence, 
appellant  would  be  liable  therefor. 

We  hold  that  appellant  held  himself  out  to  the  world 
and  to  appellee  in  such  a  manner  as  to  make  him  liable 
as  a  partner  with  Hirleman  when  he  allowed  Hirle- 
man to  be  alluded  to  as  the  managing  partner  of  the 
farm  in  the  pamphlet  in  question,  which  came  to  the 
possession  and  knowledge  of  appellee  before  he  com- 
menced to  sell  the  goods.  Appellee  testifies  that  he 
was  so  informed,  and  gave  credit  on  the  strength  of 
it,  and  if  he  did,  we  think  appellant  is  estopped  to  deny 
the  existence  of  the  partnership.  Appellee  was  told 
by  Hirleman  to  charge  the  goods  to  Williams  &  Hirle- 
man, and  if  they  were  in  fact  partners,  or  if  appellant 
before  the  goods  were  furnished  held  himself  out  to 
appellee  as  a  partner,  and  appellee  furnished  the 
goods,  and  they  went  to  the  farm  in  question  for  the 
joint  benefit  of  appellant  and  Hirleman,  appellant  is 
liable  for  the  price  thereof. 

We  see  no  reversible  error  in  the  admission  or  re- 
fusal of  evidence. 

We  have  read  each  instruction  given,  and  while  the 
first  instruction  is  an  abstract  one,  and  its  refusal 
would  not  have  been  error,  yet,  as  an  abstract  rule  of 
law,  it,  as  a  whole,  announces  the  law  of  partnership. 
The  second  instruction  might  be  criticised  for  the  same 
reason,  but  we  cannot  see  how  the  verdict  could  have 
been  different,  if  they  had  both  been  refused.  The 
third,  fourth,  fifth  and  eighth  instructions  are  criti- 
cised because  there  was  not  evidence  on  which  to  base 
them.    We  think  they  are  not  open  to  that  criticism. 

We  approve  of  the  conclusions  reached  by  the  jury 
and  the  trial  court  upon  the  fact  that  a  partnership 
existed,  and  that  this  indebtedness  was  incurred  in  the 
partnership  business.    Judgment  afl5rmed. 

Affirmed. 
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Albert  Kujawa,  Administrator,  Appellee,  t.  Chicago  & 
Alton  Railroad  Company,  Appellant. 

een.  No.  6,669. 

1.  Railboads — death  at  crossing.  Where  it  is  alleged  that  de- 
ceased was  struck  at  a  certain  street  crossing  by  defendant's  engine 
and  killed,  plaintiff  to  recover  must  show  that  deceased,  while 
using  due  care,  came  to  her  death  at  such  crossing  because  of  at 
least  one  of  the  negligent  acts  charged. 

2.  R^oLBOAns — crossing  accident,  A  verdict  for  plaintiff  in  an 
action  for  death  alleged  to  have  resulted  from  injuries  at  a 
railroad  street  crossing  cannot  be  sustained  where  none  of  plain- 
tiff's witnesses  saw  decedent  struck,  two  women  who  had  been 
picking  up  coal  testified  that  the  accident  happened  at  the  cross- 
ing, and  defendant's  fireman  and  engineer  testify  that  they  struck 
decedent  some  distance  away  trora  the  crossing  and  are  corrobo- 
rated by  the  circumstances  proved. 

3.  Railboads — crossing  accident.  In  an  action  against  a  railway 
company  for  death  caused  by  its  alleged  negligence  at  a  crossing, 
an  instruction  as  to  the  result  in  case  "defendant  failed  and  neg- 
lected to  ring  A  beU  or  blow  the  whistle  as  charged  in  one  count"  is 
not  misleading  although  a  count  charges  failure  to  ring  a  crossing 
bell,  for  though  it  may  be  construed  as  applying  to  the  crossing  bell 
such  construction  is  improbable,  and  neither  is  it  misleading  as 
requiring  the  defendant  to  both  ring  a  bell  and  sound  a  whistle. 

Action  in  case  for  death  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Will  county;  the  Hon.  Fbank  L.  Hoopeb, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1912.  Re- 
versed and  remanded.    Opinion  filed  October  15,  1912. 

J.  L.  0  ^DoNNELL,  T.  F.  Donovan  and  J.  A.  Bray,  for 
appellant;  Winston,  Payne,  Strawn  &  Shaw,  of  coun- 
sel 

Ban,  McNaughton  &  Ban,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

Appellee  *8  intestate  was  killed  in  the  city  of  Joliet 
on  the  twenty-fourth  day  of  January,  1911,  by  a  pas- 
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senger  train,  on  the  tracks  of  appellant,  and  this  suit 
is  brought  to  recover  damages  therefor,  for  the  bene- 
fit of  the  next  of  kin. 

The  declaration  consists  of  seven  counts,  each  of 
which  alleges  that  deceased  was  killed  while  attempt- 
ing to  go  across  the  tracks  of  appellant  at  a  street 
crossing  on  Ohio  street  in  the  city  of  Joliet.  The  neg- 
ligence alleged  in  the  first  count  of  the  declaration  is 
negligent  and  careless  driving  and  management  of  the 
engine  and  cars ;  by  the  second  count,  failure  to  ring  a 
bell,  or  sound  a  whistle;  by  the  third  count,  running 
at  a  high  rate  of  speed  without  giving  warning,  and 
when  the  view  of  the  tracks  was  obstructed  by  appel- 
lant's  cars,  negligently  permitted  to  stand  on  appel- 
lant's tracks  near  the  crossing;  by  the  fourth  count,  a 
violation  of  a  city  ordinance  with  reference  to  gates 
and  flagman ;  by  the  fifth  count,  violation  of  a  city  or- 
dinance limiting  the  speed  to  twenty  miles  an  hour; 
by  the  sixth  count,  that  there  were  gates  and  a  gate- 
man,  and  that  appellant  had  a  gateman,  and  that  the 
gateman  failed  to  lower  his  gates  when  the  engine 
and  train  were  approaching  the  crossing;  and  by  the 
seventh  count,  that  appellant  had  a  crossing  bell  at  the 
crossing  of  Ohio  street,  which  could  be  rung  when  a 
train  was  approaching  the  crossing;  that  deceased  re- 
lied thereon;  that  the  gateman  in  charge  of  the  gates 
at  the  crossing  was  in  charge  of  the  crossing  bell, 
and  that  he  failed  to  ring  it,  $o  as  to  warn  persons  of  the 
approach  of  the  train,  and  that  in  consequence  of  such 
failure  deceased  was  struck  and  killed.  Issue  was 
joined,  and  a  trial  had.  Motions  were  made  at  the 
close  of  the  plaintiff's  case  and  at  the  close  of  all  the 
evidence,  respectively,  to  exclude  all  evidence,  and  in- 
struct a  verdict  of  not  guilty.  The  motions  were  over- 
ruled, to  which  exceptions  were  duly  taken.  The  jury 
returned  a  verdict  finding  the  defendant  guilty,  and 
assessing  the  plaintiff's  damages  at  $3,000.  A  motion 
for  a  new  trial  was  interposed  and  overruled,  and 
judgment  was  entered  on  the  verdict,  and  the  case 
comes  here  on  appeal. 
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In  order  for  appellee  to  recover,  it  was  necessary 
for  him  to  prove  (1)  that  deceased  came  to  her  death 
at  the  crossing  in  Ohio  street;  (2)  by  reason  of  some 
one  at  least  of  the  acts  of  negligence  charged;  (3) 
while  she  was  in  the  exercise  of  due  care  for  her  own 
safety.  It  becomes  the  duty  of  this  court  to  review  the 
evidence,  and  if  we  find  that  upon  any  one  of  those 
three  things  essential  to  have  been  shown  by  appellee, 
the  finding  of  the  jury  is  manifestly  against  the  weight 
of  the  evidence,  then  it  becomes  our  duty  to  reverse  the 
judgment.  Trybula  v.  Plamondon  Mfg.  Co.,  153 
Dl.  App.  298;  Chicago  &  A.  R.  Co.  v.  Heinrich,  157  111. 
388;  Chicago  &  E.  E.  Co.  v.  Meech,  163  111.  305;  Chi- 
cago  City  By.  Co.  v.  Mead,  206  111.  174. 

Upon  a  careful  consideration  of  the  evidence,  we 
are  of  the  opinion  that  there  is  a  clear  preponderance 
of  the  evidence,  showing  that  deceased  came  to  her 
death,  not  on  Ohio  street,  but  at  from  fifty  to  two  hun- 
dred feet  south  thereof,  and  that  she  was  at  the  lat- 
ter place,  picking  up  coal,  when  she  was  struck,  and 
that  her  body  was  carried  on  the  pilot  of  the  engine 
until  after  the  engine  reached  Ohio  street.  No  wit- 
ness for  appellee  saw  deceased  struck.  The  witnesses, 
Helen  Furmankevicz  and  Mary  Zorosta,  each  testified 
they  did  not  see  the  engine  strike  deceased.  These  two 
witnesses  were  going  south,  down  the  Elgin,  Joliet  & 
Eastern  Railway  tracks  which  lie  some  seventy-two 
feet  to  the  east  of  appellant's  tracks.  It  was  cold 
that  morning,  and  rather  dark.  These  women  were 
clad  for  cold  weather,  each  with  some  wrap  about  the 
head,  one  with  a  fascinator  over  her  head,  the  other 
with  a  shawl  on  her  head.  They  were  talking  with 
each  other,  paying  no  attention  to  anything  but  their 
own  conversation,  and  while  thus  walking  south  on  the 
Elgin,  Joliet  &  Eastern  tracks,  deceased  passed  in 
front  of  and  close  to  them,  at  right  angles  going  west. 
They  heard  and  saw  nothing  more  of  her  until  they 
heard  a  scream,  and  then  found  deceased  had  been 
struck  by  a  train,  which  they  did  not  see  until  after 
they  heard  the  scream. 
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Appellant's  fireman  testified  th^t  the  engine  struck 
the  woman  one  hundred  and  eighty  feet  south  of  Ohio 
street ;  that  as  soon  as  deceased  was  struck,  they  knew 
they  had  hit  her,  and  that  afterwards  he  found  a  bag 
of  coal  on  the  engine  pilot.  He  also  testified  to  find- 
ing marks  on  the  ties  where  something,  or  somebody, 
had  been  dragged  over  them,  and  that  the  marks  com- 
menced six  rail  lengths  south  of  Ohio  street,  and  ex- 
tended north  to  the  planking  in  the  street,  and  there 
stopped.  Appellant's  engineer  testified  that  deceased 
was  struck  about  one  hundred  and  eighty  feet  south 
of  Ohio  street,  and  that  when  the  engine  struck  her, 
she  laid  back  on  the  pilot,  and  rode  there  until  they  got 
to  Ohio  street  and  that  the  planks  in  the  street  tore 
her  off  from  the  pilot,  and  she  fell  on  the  tracks.  Be- 
fore he  struck  deceased  he  saw  the  coal  sack,  and  saw 
the  woman,  and  then  knew  it  was  a  woman.  He  also 
testified  to  the  marks  on  the  ties.  When  the  body  was 
found  no  shoes  were  on  it.  Several  witnesses,  at 
least  two,  testified  to  finding  the  shoes,  one  shoe  south 
of  the  track,  the  other  at  the  planking.  The  engineer 
picked  up  one  shoe  that  was  south  of  Ohio  street, 
looked  at  it,  probably  carried  it  a  little  ways  while 
looking  at  it,  and  then  threw  it  down. 

The  engineer  testified  that  when  he  first  saw  the 
woman,  the  train  was  going  between  twelve  and  fif- 
teen miles  an  hour,  and  that  at  the  rate  of  fifteen  miles 
an  hour  it  would  take  two  seconds  to  go  about  fifty 
feet.  Both  the  engineer  and  fireman  testify  that  the 
bell  was  ringing,  and  both  testify  to  the  sharp  blasts 
of  the  whistle.  Several  other  witnesses  testify  also 
to  the  whistle  sounding.  The  gateman  testified  that 
he  lowered  the  east  gate  before  the  train  came  to  the 
crossing.  When  it  is  borne  in  mind  that  the  east  gates 
are  east  of  the  Elgin,  Joliet  &  Eastern  tracks,  the 
two  women  first  called  by  appellee  might  well  have 
been  mistaken  about  the  gates  being  up.  It  is  sev- 
enty-two feet  from  the  west  rail  of  the  Elgin,  Joliet 
&  Eastern  tracks  to  appellant's  east  rail.     The  two 
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women  were  walking  south  on  the  Elgin,  Joliet  &  East- 
em  tracks.  Deceased  passed  in  front  of  them  going 
west  and  they  proceeded  south.  It  would  be  just  as 
consistent  to  believe  deceased  turned  south  after  pass- 
ing these  women,  and  before  reaching  appellant  *s 
tracks,  as  to  believe  she  kept  on  west  across  appel- 
lant's tracks.  The  engineer  and  the  fireman  testi- 
fied positively  to  striking  deceased  south  of  Ohio 
street,  and  carrying  her  on  the  pilot  of  the  engine 
to  the  street.  They  were  in  a  better  position  to  know 
where  she  was  struck  than  these  two  women,  who  did 
not  see  her  struck,  and  who  did  not  notice  anything 
out  of  the  ordinary  until  they  heard  the  scream.  The 
distance  was  very  short;  the  time  it  would  take  the 
train  to  travel  that  distance  was  very  brief ;  the  women 
interested  only  in  their  own  conversation  and  walk- 
ing south  after  they  had  passed  the  deceased ;  these  are 
all  circumstances  indicating  that  these  women  were 
mistaken  as  to  the  place  where  deceased  was  struck, 
and  that  more  time  had  elapsed,  and  that  they  had 
walked  further  south  than  they  supposed,  when  they 
heard  the  scream  and  turned  about.  There  is  somei 
evidence,  indeed  all  of  appellant's  witnesses  who  tes- 
tify to  being  on  the  ground  so  state,  that  one  of  the 
train  crew  was  the  first  one  at  the  spot  where  the  in- 
jured woman  was  found,  and  that  no  women  were  there 
until  later.  In  this,  however,  either  the  women  or 
appellant's  witnesses  might  have  been  mistaken  in 
the  excitement  of  the  moment.  In  our  opinion  the 
testimony  of  the  engineer  and  fireman,  corroboratec^ 
by  the  circumstances  proven,  as  it  is,  is  the  more  reli- 
able evidence  as  to  where  deceased  was  struck.  We 
think  the  proof  shows  by  a  strong  preponderance  that 
deceased  was  not  struck  by  appellant's  engine  on  Ohio 
street,  but  was  struck  south  thereof,  and  carried  north 
to  Ohio  street  on  the  engine  pilot.  Therefore  we  must 
reverse  the  judgment  of  the  court  below.  Consider- 
ing the  instructions  as  a  series,  we  find  no  reversible 
error  in  them,  although  it  would  have  been  more  tech- 


330  Appeuatb  Courts  of  Illinois. 

Kujawa  v.  Chicago  ft  Alton  Railroad  Ck).,  175  111.  App.  326. 

nically  accurate  for  the  third  instruction  given  for  ap- 
pellee to  have  stated,  ''from  all  the  other  surrounding 
circumstances  appearing  in  evidence/'  than  ''from  all 
the  other  surrounding  circumstances  appearing  on  the 
trial."  Illinois  Commercial  Men's  Ass'n  v.  Perrin, 
139  111.  App.  543 ;  Ames  v.  Thren,  136  111.  App.  568. 

The  ninth  instruction  given  for  appellee  is  criti- 
cised at  quite  a  length  in  appellant's  argument.  If 
that  instruction  means  that  all  appellee  was  required 
to  prove  was  that  the  deceased  was  exercising  due  care 
for  her  own  safety  at  the  time  she  was  actually  struck, 
it  would  be  subject  to  the  ruling  in  Krieger  v.  Aurora, 
E.  &  C.  R.  Co.,  242  111.  544,  reversing  this  court  in  case 
of  the  same  title,  148  111.  App.  613.  That  instruction 
uses  tills  language,  however,  "was  crossing  the  rail- 
road track  of  the  defendant  on  Ohio  street  at  the 
time  she  was  struck, ' '  and  we  are  disposed  to  hold  that 
the  language  used  brings  the  instruction  within  Hor- 
nung  V.  Decatur  Railway  &  Light  Co.,  241  111.  128, 
which  holds  good  an  instruction  similar  in  that  re- 
gard. A  very  little  change  of  the  labguage,  however, 
would  make  the  instruction  clearly  include  the  neces- 
sary requirement  that  she  should  have  been  in  the 
exercise  of  due  care  as  she  aj^roached  the  railroad 
track.  It  is  also  contended  this  instruction  required 
appellant  to  both  ring  a  bell  and  sound  a  whistle. 
The  language  used  in  that  regard  is  such  that  lawyers 
might  put  different  constructions  on  it,  but  when  you 
look  carefully  at  it,  it  is  found  that  it  includes  this  lan- 
guage, "and  that  the  defendant  failed  and  neglects 
to  ring  a  bell,  or  blow  the  whistle  as  charged  in  one 
count  of  the  declaration,"  which  it  seems  to  us,  ren- 
ders the  instruction  free  from  that  criticism.  There 
was  one  count  charging  failure  to  ring  a  crossing 
bell,  and  the  duty  of  appellant  to  ring  it.  To  sup- 
port that  count,  it  would  have  required  proof  of  more 
than  the  mere  failure  to  ring  the  crossing  bell  before 
appellee  could  have  recovered.  It  is  possible  for  the 
language  used  in  this  instruction  as  to  a  bell  to  be 


Second  Distbict — ^Octobbb,  1912.  331 

Coffey  y.  Sutton,  175  111.  App.  381. 

construed  bo  as  to  apply  to  the  crossing  bell,  but  in 
view  of  the  fact  that  used  in  the  same  connection  was 
the  language,  '*as  charged  in  one  count  of  the  declara- 
tion, ' '  such  a  construction  would  have  been  highly  im- 
probable, and  we  do  not  think  the  jury  were  misled  in 
that  regard. 

If  the  instruction  should  be  given  again,  however,  it 
would  be  better  to  so  modify  it  as  not  to  lead  to  the 
same  or  similar  criticism. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  P.  Coffey,  Appellee,  t.  William  G.  Sutton 

et  al.,  Appellants. 

Oen.  No.  5,660. 

1.  Master  and  sebvant — right  to  <u8ume  usual  custom  will  be  fol- 
lowed. One  employed  as  a  blacksmith  about  a  mine,  when  directed 
to  repair  a  stall  in  connection  with  a  jumbo  car,  has  a  right  to  as- 
sume that  the  usual  custom  will  be  followed  and  that  the  car  will  not 
be  pulled  without  warning. 

2.  Evidence — jury  to  decide  controversies  of  fact.  Where  a  dec- 
laration states  a  cause  of  action  and  a  prima  facie  case  is  made  out, 
it  is  for  the  jury  to  decide  the  controversies  of  fact  and  whether  the 
prima  facie  case  thus  made  was  rebutted. 

3.  Appeals  and  ebbobs — error  must  be  raised  in  lower  court.  An 
alleged  error  in  permitting  a  juror  to  question  witnesses  cannot  be 
first  raised  in  the  appellate  court. 

4.  Masteb  and  sebvant — instructions.  Where  the  declaration  ex- 
cludes the  defense  of  assumed  risk,  plaintiff  has  a  right  to  have  in- 
structions on  that  theory. 

5.  Masteb  and  sebvant — ignoring  defense  of  assumed  risk.  In- 
structions ignoring  the  defense  of  assumed  risk  are  not  erroneous 
where  the  declaration  excludes  such  a  defense. 

6.  Damages — cost  of  X-ray  picture.  In  a  personal  injury  action  it 
is  error  to  admit  testimony  as  to  cost  of  an  X-ray  picture  where  it 
was  unnecessary  or  not  ordered  by  a  physician. 

7.  Damages — remittitur  of  hospital  bill.  In  a  personal  injury  ac- 
tion where  the  lower  courts  admits  testimony  of  a  hospital  bill  in- 
cluding an  unneoessary  X-ray  picture,  a  remittitur  is  ordered. 
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8.  Evidence — proof  of  v^ual  and  customary  charge,  A  physician 
cannot  testify  to  the  amount  of  his  bill  in  a  personal  Injury  action 
where  there  is  no  proof  of  the  usual  and  customary  charge. 

Appeal  from  the  Circuit  Court  of  Woodford  county;  the  Hon. 
Ge'oboe  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Affirmed  on  remittitur.  Opinion  filed  October  15, 
1912.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Thomas  E[ennbdy,  R.  M.  Baenes  and  McDouqalIj 
&  Chapman,  for  appellants. 

James  A.  Beily  and  McMahok  &  Booebs,  for  appel- 
lee. 

Mr.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  case  was  brought  in  the  court  below  to  re- 
cover damages  for  injuries  received  by  appellee  on 
October  30,  1909,  while  working  as  an  employee  of 
appellants,  at  their  coal  mine  in  Minonk.  The  case 
was  tried  on  two  amended  counts  and  one  additional 
count  of  the  declaration.  The  first  amended  count  of 
the  declaration  charges  that  appellants  were  possessed 
of  and  conducting  a  coal  mine,  and  were  possessed  of 
various  buildings,  run-ways,  tracks  and  cars  used  in 
connection  with  the  mine,  and  located  at,  around  or 
near  the  opening  of  the  mine ;  and  were  possessed  of  a 
certain  track  or  run-way,  made  of  rails  and  ties,  and 
other  material,  upon  which  track,  in  the  course  of  their 
business  they  operated  a  certain  vehicle  known  as  a 
''jumbo  car,''  used  for  the  purpose  of  conveying  from 
a  point  near  the  shaft  of  the  mine,  upon  an  inclined 
plane,  certain  waste  material  from  the  mine,  for  the 
purpose  of  dumping  and  depositing  the  same  in  a 
pile  of  waste  material,  which  jumbo  car  was  when 
in  motion  controlled  and  handled  by  means  of  a  cable 
attached  to  machinery  driven  by  steam  power;  and 
that  appellants  possessed  a  certain  contrivance  called 
a  '*  stair '  located  at  the  lower  end  of  said  track,  in 
which  stall  the  jumbo  car  was  loaded  with  waste  ma- 
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terials  from  time  to  time:  that  on  the  thirtieth  dav 
of  October,  1909,  said  stall  and  a  certain  post  of  said 
stall  were  out  of  repair,  and  that  then,  and  for  sev- 
eral months  prior  thereto,  appellee  was  in  the  em- 
ploy of  appellants  as  a  blacksmith,  wood-worker  and 
repairer;  and  that  on  said  last  mentioned  day,  appel- 
lants ordered  appellee  to  repair  said  stall  and  post, 
and  that  in  obedience  to  such  order,  appellee  went 
upon  the  track,  with  necessary  tools  to  make  such 
repairs,  and  then  with  all  due  caution  for  his  own 
safety  proceeded  to  repair  the  post,  and  that  in  making 
such  repairs  to  said  post,  it  was  necessary  for  appel- 
lee to  go  upon  and  into  said  track,  in  front  of  said 
jumbo  car;  that  it  became  and  was  the  duty  of  ap- 
pellants to  use  reasonable  care,  and  not  to  unneces- 
sarily expose  appellee  to  danger,  and  not  to  cause  or 
allow  said  jumbo  car  to  be  moved  or  drawn  along 
said  track,  over  the  place  where  appellee  was  at  work, 
that  appellee  might  safely  work  in  making  such  re- 
pairs; that  appellants  did  not  regard  their  duty  in 
that  behalf,  neither  of  whom  was  a  fellow-servant  of 
appellee,  but  negligently,  carelessly,  wilfully  and  wan- 
tonly, while  appellee  was  using  all  due  care  and  cau- 
tion for  his  own  safety,  without  cautioning  or  warn- 
ing^ appellee  in  any  way,  and  while  appellee  was  at 
work  repairing  such  post,  and  while  in  said  track,  and 
in  front  of  said  jumbo  car,  negligently  put  the  ma- 
chinery in  operation,  to  which  said  cable  was  attached, 
and  thereby  caused  the  jumbo  car  to  start  up  the  in- 
clined track,  upon  and  over  appellee.  * 

The  second  count  alleges  the  same  possession  of  the 
mine  track,  jumbo  car  and  stall,  and  the  emplojrment 
of  appellee  as  a  blacksmith,  etc.,  and  that  said  stall 
was  out  of  repair  and  that  appellants  directed  appel- 
lee to  repair  the  stall,  and  to  force  back  into  place  a 
certain  upright  or  post,  which  was  a  part  of  said  stall. 
Said  count  further  alleges  the  same  necessity  of  going 
on  the  track,  and  the  same  duty  of  appellants,  and  that 
it  was  the  custom  of  appellants,  and  had  been  for 
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more  than  a  year  prior  thereto,  not  to  move  said 
jumbo  car  out  of  the  stall,  over  the  track,  until  the 
blowing  or  sounding  of  a  certain  steam  whistle,  used 
by  appellants,  and  that  such  had  been  the  custom  con- 
tinuously for  more  than  a  year,  with  all  of  which  ap- 
pellee was  conversant,  and  all  of  which  was  known 
to,  and  understood  by  all  the  other  employees  of  ap- 
pellants; that  appellants  had  full  knowledge  that  ap- 
pellee knew  all  of  said  rules,  and  that  when  he  started 
in  obedience  to  said  order  to  make  said  repairs  he 
relied  upon  the  enforcement  of  said  rule,  or  custom; 
that  it  was  the  duty  of  appellants  not  to  permit  or 
cause  said  jumbo  car  to  pass  over  said  track  without 
causing  one  blast,  or  sound  of  said  whistle,  to  warn 
appellee  or  without  first  notifying  him  that  said  car 
was  about  to  move  in  order  that  appellee  might  get 
out  of  and  off  from  the  track;  yet,  appellants  not  re- 
garding their  duty  in  that  behalf,  but  while  appellee 
was  so  at  work  making  said  repairs  appellant  Webber 
went  from  the  place  where  he  started  to  put  appellee 
to  work  to  a  steam  engine,  used  by  appellants  in  carry- 
ing on  their  business,  and  without  any  warning,  and 
without  the  whistle  being  sounded,  negligently,  care- 
lessly, wilfully  and  wantonly  turned  on  the  steam  of 
said  engine,  causing  said  jumbo  car  to  start  over  said 
track  at  a  rapid  rate  of  speed,  against  and  over  ap- 
pellee, while  he  was  at  work,  and  in  the  exercise  of  all 
due  care  and  catition  for  his  own  safety,  and  thereby 
appellee  was  injured.  The  additional  count  alleges 
possession  by  appellants  of  the  same  mine,  track, 
jumbo  car,  stall,  machinery,  etc.,  and  that  on  the  30th 
day  of  October,  1909,  the  northwest  post  of  said  stall 
was  out  of  repair;  that  appellants  ordered  appellee 
to  repair  saici  post,  and  that  in  obedience  to  said  or- 
der, appellee  went  upon  the  track,  with  all  due  care 
and  caution,  with  the  necessary  tools  and  apparatus 
to  make  such  repairs,  and  proceeded  to  repair  the 
same,  and  in  so  doing  it  was  necessary  for  appellee 
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to  go  iix>on  the  track  in  front  of  said  jumbo  car,  and 
remain  between  the  rails,  and  between  the  ties  and 
track,  and  to  stand  upon  a  certain  pile  of  waste  ma- 
terial deposited  underneath  the  track;  that  it  became 
the  duty  of  appellants  to  use  reasonable  care  not  to 
unnecessarily  expose  appellee  to  danger  of  injury,  and 
not  to  cause  or  allow  said  jumbo  car  to  be  moved  over 
and  across  the  point  or  place  where  appellee  was  at 
work,  that  appellee  might  safely  make  such  repairs; 
yet  appellants  not  regarding  their  duty  in  that  be- 
half, nor  using  care  or  diligence,  they  negligently, 
without  any  warning  to  appellee  in  any  way,  while  he 
was  at  work,  and  while  in  front  of  said  jumbo  car,  put 
the  machinery  in  operation,  and  caused  the  jumbo  car 
to  start  up  the  inclined  track  and  over  appellee, 
whereby  appellee  sustained  injuries,  which  are  the 
subject-matter  of  this  suit.  The  different  counts  state 
the  same  negligence  in  different  forms,  to  meet  what 
might  occur  in  evidence.  A  trial  was  had,  resulting 
in  a  verdict  and  a  judgment  for  $8,000,  against  ap- 
pellants, from  which  they  have  appealed  to  this  court. 

In  their  brief  and  argument,  appellants  take  up  cer- 
tain errors  assigned,  stating  at  the  conclusion  of  their 
argument  that,  **  other  errors  appear  in  the  record  we 
think,  but  which  are  not  of  vital  importance,  and  we 
have  not  therefore  discussed  them."  The  errors  as- 
signed that  are  argued,  are  (1)  the  verdict  is  contrary 
to  the  weight  of  the  evidence;  (2)  error  in  giving  ap- 
pellants* instructions;  (3)  error  in  modifying  appel- 
lants' instructions;  (4)  error  in  refusing  appellants' 
instructions;  (5)  error  in  admitting  incompetent  evi- 
dence for  appellee;  (6)  error  in  excluding  proper  evi- 
dence oflPered  by  appellants;  (7)  error  in  permitting 
a  juror  to  question  one  of  appellants;  (8)  error  in  per- 
mitting prejudicial  remarks  of  appellee's  attorney  in 
the  argument  of  the  case. 

In  order  to  have  a  better  understanding  of  the  evi- 
dence it  will  be  necessary  to  make  a  statement  at  con- 
siderable length  of  the  matters  involved  in  the  suit. 
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Appellants  were  operating  a  coal  mine.  Appellee 
was  employed  by  them  as  a  blacksmith,  horseshoer 
and  repairer.  To  dispose  of  the  waste  from  the  mine, 
appellants  had  a  kind  of  railway,  or  tramway  track 
running  up  from  near  the  mine  shaft,  at  an  angle  of 
about  forty-j&ve  degrees,  a  distance  of  about  seventy- 
j&ve  feet.  The  track  at  its  lower  end  was  built  on  a 
trestle  for  a  few  feet,  and  then  was  laid  on  ties  em- 
bedded in  a  pile  of  waste  that  had  accumulated.  The 
car  called  a  ** jumbo  car''  ran  on  this  track,  from  its 
lower  end  to  the  top,  operated  by  cable  and  engine,  to 
carry  the  waste  and  dump  it  near  the  top.  At  the 
lower  end  of  the  track  there  was  a  frame  or  rack  caUed 
a  ** stall"  into  which  the  jumbo  car  entered  to  be 
loaded.  The  stall  was  made  of  posts  about  six  feet 
apart,  three  on  each  side  of  the  track,  running  in  a 
northerly  and  southerly  direction,  mortised  into  ties, 
planking  or  timbers  at  the  bottom,  with  rods  or  plank- 
ing across,  and  on  the  top.  There  was  a  plank  fastened 
to  the  posts  on  each  side.  The  lines  of  the  posts  did 
not  run  exactly  parallel,  but  the  opening  at  the  north- 
erly or  upper  end  of  them  was  a  little  wider  than  at 
the  southerly,  or  lower  end,  making  the  stall  a  little 
flaring  at  the  northerly  end.  The  jumbo  car  had  doors 
that  operated  and  locked  automatically  as  the  car 
started  to  enter  the  stall.  When  the  car  reached  and 
had  entered  the  stall,  it  was  loaded  usually  with  two 
pit  car  loads  of  the  waste  rock  dumped  from  above 
through  a  chute,  and  then  a  signal  was  given  by  a 
blast  from  a  steam  whistle,  which  gave  warning  that 
the  jumbo  car  was  about  to  be  pulled  up  the  inclined 
track  with  its  load.  The  use  of  this  warning  signal 
had  existed  so  many  years  that  all  of  the  employees 
seemed  to  know  what  it  meant.  In  the  testimony  of 
the  witnesses  for  both  sides  this  practically  was  al- 
luded to  as  a  custom.  The  stall  and  car  occasionally 
required  repairs.  On  the  morning  of  October  30,  1909, 
the  stall  was  noticed  to  be  in  need  of  repairs,  and  ap- 
pellant Webber  directed  appellee  to  go  and  fix  it 
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WMle  appellee  was  engaged  in  fixing  the  stall,  appel- 
lant Webber  pulled  the  jumbo  car,  without  giving  the 
warning  whistle,  up  the  track,  and  over  appellee,  who 
thereby  suffered  the  injuries  complained  of.  It  is  well 
to  settle  some  matters  of  fact  about  which  there  is  no 
controversy  before  taking  up  other  questions  that 
arise  on  this  appeal,  namely :  Appellants  were  operat- 
ing a  coal  mine  with  certain  machinery  including  the 
jumbo  car  and  stall  above  mentioned;  appellee  was, 
and  had  been  for  about  a  year  appellants'  employee 
as  a  blacksmith;  appellee  was  injured  by  having  the 
jumbo  car  run  over  him;  the  stall  was  in  need  of  re- 
pairs; appellee  was  directed  by  appellants  to  fix  the 
stall.  The  custom  of  sounding  the  whistle  when  the 
jumbo  car  was  about  to  start  with  its  load  is  testified 
to  by  both  sides.  Appellee  and  his  witnesses,  Gres- 
coviak,  Schiminski,  Spires  and  Willis  testify  to  it.  Ap- 
pellant Webber,  and  appellants'  witnesses.  Cox,  Wad- 
ley,  Kruse  and  W.  G.  Sutton,  Sutherland,  Joe  Will- 
iams, John  Lynch,  Shepard,  Roy  R.  Sutton  and  Kelly 
testify  to  it. 

The  witnesses  for  both  sides  speak  of  the  blasts  of 
the  whistle  as  a  custom,  so  it  may  be  considered  an 
established  fact  that  such  custom  existed,  and  that 
appellee  and  appellants  knew  of  its  existence.  It  is 
equally  clear  from  the  proofs  that  no  whistle  was 
blown  when  the  jumbo  car  was  pulled  at  the  time  ap- 
pellee was  hurt.  Appellants  claim  in  defense  that  the 
custom  also  existed  that  when  repairs  were  needed, 
and  were  being  made  on  the  stall  or  jumbo  car,  the 
custom  of  giving  that  warning  signal  was  suspended, 
and  that  the  repair  men  took  charge,  and  when  the 
repairs  were  completed  the  jumbo  car  was  turned  back 
for  operation.  Substantially  the  same  witnesses  for 
appellants  testify  to  this  custom  also.  If  we  are  to  be 
governed  by  appellants'  proofs,  we  can  arrive  at  no 
other  conclusion  than  that  the  jumbo  car  was  never 
moved  at  such  times.  The  witness  Cox  for  appellant, 
testified,  ** don't  think  during  the  five  years  that  I 
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worked  there  in  the  engine  room,  I  ever  pulled  jnmbo, 
or  whistled  the  signal  while  the  repair  men  were  at 
work  on  jumbo,  or  the  stall,  or  the  track,  nor  did  I 
ever  know  of  anybody  else  signaling. ' '  Joe  Willis  for 
appellants  testified,  **when  the  car,  stall  or  track  were 
out  of  repair,  there  were  no  signals  given  with  the 
whistle  at  that  time.  The  men  who  were  in  charge  of 
the  work,  always  gave  orders  to  the  tower  men,  when 
they  were  working  on  the  car,  or  the  stall,  not  to  dump 
any  more  rock.  Of  course,  when  the  rock  wasn't 
dumped,  the  whistle  was  not  blown.  The  tower  men 
knew  when  the  rock  was  dumped,  and  had  no  occasion 
to  blow  the  whistle.  After  it  was  ready  for  use  again, 
all  completed,  it  was  put  back  in  charge  of  the  tower 
men.  No  one  except  those  who  were  repairing  the  car, 
stall  or  track  had  any  control  over  it  during  the  time 
repair  work  was  being  done.**  The  witness  John 
Lynch,  for  appellants,  testified,  **When  the  car,  stall 
or  track  were  out  of  order,  and  men  were  repairing  it, 
or  about  to  repair  it,  the  man  who  was  pulling  the  car, 
was  notified,  and  the  tower  men  were  told  not  to  dump 
any  more  rock,  or  to  blow  the  whistle,  until  it  was 
repaired.  I  worked  in  the  engine  room  six  years,  the 
4th  of  April  next.  During  that  time  I  never  knew  of 
the  jumbo  car  being  pulled,  or  the  whistle  signal  given 
from  the  tower,  when  the  men  were  engaged  in  repair 
work,  either  on  jumbo,  the  stall,  or  track.'*  So  that 
the  only  logical  conclusion  is  that  the  jumbo  car  was 
never  pulled  unless  the  whistle  signal  was  given, 
whether  repairs  were  going  on  or  not. 

Appellee  was  directed  to  go  from  the  blacksmith 
shop  and  repair  the  stall,  and  when  he  commenced 
working  thereon,  he  must  have  understood  the  custom 
of  doing  work  around  it.  He  had  been  employed  there 
in  the  same  line  of  work  for  a  year  before  he  was  hurt, 
and  the  stall  was  occasionally  out  of  repair.  He  had 
the  right  to  assume  that  the  usual  customs  would  be 
followed,  and  that  the  jumbo  car  would  not  be  pulled 
without  warning,  no  matter  where  he  stood  in  doing 
the  work,  whether  on  the  track,  or  on  the  ground.    lUi- 
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nois  Steel  Co.  v.  Ziemkowski,  -220  111.  324 ;  Graham  v. 
Mattoon  City  Ey.  Co.,  234  111.  483.  So  the  case  re- 
volves itself  into  one  which  depends  very  largely  on 
whether  he  was  told  by  appellant  Webber  that  the 
jumbo  car  would  have  to  be  pulled,  that  is,  whether  he 
was  warned  in  any  way  that  the  car  was  about  to  be 
pulled.  Webber  says  he  told  appellee  **We  will  have 
to  pull  this  car  and  fix  it,"  to  which  appellee  replied 
'*all  right,"  and  that  he  then  went  away  and  called  to 
the  tower  men  two  or  three  times  before  they  heard, 
and  told  them  ** don't  dump  any  more  rock  into  jumbo; 
I  want  to  pull  and  fix  it. "  This  is  denied  by  appellee. 
We  think  the  declaration  negatives  the  question  of  as- 
sumed risk.  It  alleges  among  other  things,  that  ap- 
pellants ordered  appellee  to  do  the  work  in  question, 
and  acting  under  those  orders,  appellee  proceeded  to 
do  the  work,  and  that  appellants,  without  any  warn- 
ing ran  thie  jumbo  car  over  him.  There  is  nothing  in 
appellees  proofs  that  shows  appellee  was  proceeding 
to  make  the  repairs  in  question  in  a  careless  or  negli- 
gent manner.  There  is  no  question  of  fellow-servant 
in  this  case.  We  hold  that  each  count  of  the  declara- 
tion stated  a  cause  of  action,  and  that  appellee  made 
a  prima  facie  case.  Corn  Product  Eefining  Co.  v. 
Cherry,  140  111.  App.  1.  Whether  appellants  rebutted 
the  prima  facie  case  thus  made  by  the  evidence  offered 
by  them,  and  controversies  over  the  question  of  fact, 
were  all  questions  to  be  passed  upon  by  the  jury,  who 
saw  and  heard  the  witnesses.  There  is  a  controversy 
as  to  what  was  said  by  appellant  Webber  to  appellee 
when  they  first  arrived  at  the  place  where  the  repairs 
were  to  be  made,  Webber  testifying  he  said  to  appel- 
lee, **We  will  have  to  pull  this  car  and  fix  it,"  and  then 
going  to  the  tower  and  calling  to  the  tower  men  not 
to  dump  any  more  rock  into  jumbo,  that  he  wanted 
to  fix  it.  One  of  appellants  witnesses  testifies  sub- 
stantially to  the  same  thing ;  while  appellee  denies  that 
Webber  said  to  him  **we  will  have  to  pull  jumbo  and 
fix  it."     A  witness  for  appellee  testified  that  what 
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Webber  said  to  the  tower  men  was,  '* Don't  dump  any 
more  rock  into  jumbo  until  it  is  fixed. ' '  The  evidence 
shows  that  at  that  time  the  machinery  was  in  motion, 
and  making  a  great  deal  of  noise.  Webber  testifies 
he  had  to  call  two  or  three  times  before  he  made  him- 
self heard.  There  is  also  a  dispute  as  to  which  post 
on  the  stall  was  to  be  repaired ;  appellee  testifying  it 
was  the  northwest  post,  in  which  he  was  corroborated 
by  one  of  his  witnesses,  who  testified  that  he  saw  him 
working  at  the  northwest  post;  while  appellant  Web- 
ber, and  several  of  appellants  witnesses  say  it  was  the 
middle  post  on  the  west  side.  There  is  a  further  con- 
troversy as  to  where  was  the  proper  place  to  stand 
while  making  repairs,  whether  on  the  track,  or  on  the 
ground  west  of  the  track;  appellee's  witnesses  saying 
it  was  the  northwest  post,  and  that  if  appellee  stood  on 
the  ground  opposite  the  post,  the  bottom  of  it  would 
be  as  high  as  his  head;  while  appellant  Webber,  and 
some  of  appellants '  witnesses  testify  it  was  the  middle 
post,  and  that  it  could  not  be  repaired  without  moving 
the  jumbo  car,  and  that  the  proper  place  to  stand 
while  fixing  it  would  have  been,  not  on  the  track,  but 
on  the  ground  to  the  west.  There  is  also  evidence 
given  for  appellee  by  the  witness  Grescoviak  that  Web- 
ber said,  when  he  was  informed  that  appellee  had  been 
run  over,  '*My  God,  what  have  I  done,"  and  by  the 
witness  Dixon,  that  he  was  at  work  for  appellants  and 
saw  appellee  immediately  after  he  was  hurt,  and  that 
he  saw  appellant  Webber  walking  past,  and  then  heard 
him  make  a  remark ;  that  he  must  have  made  the  re- 
mark to  himself,  but  that  witness  overheard  it;  that 
Webber  was  looking  toward  the  ground,  and  that  he 
snapped  his  fingers  and  said,  *' Doggone  it,  but  I  for- 
got he  was  there,"  all  of  which  is  denied  by  Webber, 
who  testified  that  he  said  ''My  God,  Coifey,  how  did 
you  get  hurt  f ' '  Impeaching  evidence  of  two  witnesses 
was  offered  as  to  the  witness  Dixon,  to  the  effect  that 
Dixon  said  he  hoped  Sutton  and  Webber  of  the  Minonk 
Coal  Company  would  get  stuck  for  fifty  thousand  dol- 
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lars,  and  that  he  would  do  all  he  could  to  help  stick 
them.  There  was  also  evidence  introduced  by  appel- 
lants that  appellee  said  he  did  not  know  how  he  got 
hurt,  and  that  no  one  was  to  blame,  and  this  is  sharply 
denied  on  the  other  side.  The  evidence  as  to  all  these 
controverted  points  was  sharply  conflicting,  and  it  was 
all  for  the  jury  to  determine  where  the  truth  was. 
They  had  the  advantage  of  seeing  the  witnesses,  and 
hearing  their  testimony.  Many  of  the  witnesses  were 
employees  of  appellants.  The  jury  undoubtedly 
weigted  the  testimony  of  each  witness  as  it  was  given, 
and  it  was  their  privilege  and  duty  so  to  do.  We  are 
unable  to  say  where  the  truth  is  from  this  record,  and 
therefore  cannot  say  that  the  verdict  is  not  supported 
by  the  weight  of  the  evidence. 

It  is  argued  that  the  damages  are  excessive.  Under 
the  evidence  we  do  not  think  the  verdict  should  be  dis- 
turbed on  that  account.  The  rulings  upon  evidence  in 
the  trial  court  are  not  seriously  objectionable,  and  we 
see  no  reversible  error  therein,  except  in  the  following 
instances.  Dr.  Morrison  was  permitted  to  testify  to 
the  amount  of  his  bill  for  services  for  attendance  on 
appellee,  after  he  had  testified  he  did  not  know  the 
usual  and  customary  charges  of  surgeons  in  such  cases, 
and  that  his  bill  was  seventy-five  dollars.  No  other 
proof  appears  that  the  charge  was  the  usual  and  cus- 
tomary charge  for  such  services  as  were  rendered  by 
Dr.  Morrison.  The  evidence  allowed  the  jury  to  take 
the  amount  of  seventy-five  dollars  into  consideration 
in  making  up  their  verdict.  The  admission  of  this 
evidence  was  error.  Moore  v.  Aurora,  E.  &  C.  E.  Co., 
150  ni.  App.  484. 

Appellee  was  permitted  to  testify  over  appellants' 
objection  that  he  paid  $104.00  for  an  X-ray  picture, 
and  hospital  fees  to  St.  Anthony's  hospital  in  Chi- 
cago. There  is  no  proof  that  the  X-ray  picture  paid 
for  was  ordered  by  a  physician  or  surgeon,  or  that  it 
was  necessary  to  appellee 's  treatment  in  any  way,  and 
although  Dr.  Clancey  testified  to  having  taken  an  X-ray 


342  Appellate  Courts  op  Illinois. 


Coffey  V.  Sutton,  175  111.  App.  331. 


picture  of  appellee 's  arm  there  is  no  proof  that  it  was 
the  same  one  paid  for  to  the  hospital.  Indeed  the  tes- 
timony of  Dr.  Clancey  is  that  more  than  one  X-ray 
picture  was  taken.  Appellee  paid  for  one,  but  which 
one,  cannot  be  determined  from  the  evidence.  There 
is  no  evidence  of  how  much  the  X-ray  picture-  came  to, 
or  how  much  the  hospital  fees  were.  If  the  hospital 
fees  could  be  determined,  that  would  be  competent 
evidence.  We  think  the  admission  of  this  evidence  was 
also  error. 

Appellee  must  remit  the  amount  of  $179  or  the  judg- 
ment must  be  reversed  on  account  of  the  admission 
of  this  incompetent  evidence. 

The  error  alleged  in  permitting  a  juror  to  interro- 
gate the  witness  Webber  is  not  based  on  any  objec- 
tion made  at  the  trial.  It  was  not  specifically  men- 
tioned in  the  motion  for  a  new  trial,  and  cannot  now 
be  urged  here  for  the  first  time.  The  arguments  of 
counsel  are  largely  within  the  control  and  discretion 
of  the  trial  court.  We  cannot  see  that  the  trial  court 
abused  the  discretion  it  had  in  that  regard.  Complaint 
is  made  of  many  of  the  instructions  given,  modified, 
or  refused.  We  cannot  refrain  from  condemning  the 
unusual  number  thereof.  More  than  sixty  instruc- 
tions, many  of  them  of  great  length,  were  handed  np 
to  the  court  for  him  to  pass  on,  presumably  at  the 
usual  time,  at  the  close  of  all  the  evidence,  requiring 
the  court  to  pass  upon  them  during  the  argument  of 
counsel.  The  thing  to  be  wondered  at  is,  that  they 
were  passed  upon  with  so  little  error,  if  any.  In  the 
main,  the  instructions  as  given,  are  substantial  state- 
ments of  the  law  as  applied  to  the  evidence  given  on 
the  trial.  Certain  of  appellee's  instructions  directed 
a  verdict  without  a  statement  of  the  law  of  assumed 
risk,  and  it  is  contended  that  such  are  erroneous  be- 
cause of  that  omission.  Each  count  of  the  declaration 
excludes  the  defense  of  assumed  risk  as  we  have 
herein  above  held,  and  that  being  so,  appellee  had  the 
right  to  have  the  jury  instructed   on   that  theory. 
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Hagen  v.  Schleuter,  236  111.  467.  In  many  respects 
the  criticised  instructions  have  been  ruled  upon  favor- 
ably by  the  Supreme  Court.  A  number  of  the  refused 
instructions  are  general  propositions  of  law,  not  ap- 
plied to  the  case,  which  it  is  never  error  to  refuse, 
although  frequently  not  error  to  give.  Many  of  the 
refused  instructions  are  embodied  in  those  given; 
others  contain  some  erroneous  element,  or  some  as- 
sumption of  a  different  state  of  the  evidence  from  that 
shown  by  the  record.  The  jury  was  instructed  by  the 
10th  of  appellee's  instructions  that  the  instructions 
given  constitute  one  connected  body  or  series,  and 
should  be  so  regarded  by  them.  If  they  so  looked  at 
them,  they  would  not  have  been  misled  as  to  the  law 
of  the  case.  We  have  gone  over  the  instructions  given, 
modified  and  given,  and  refused  seriatim,  with  more 
than  ordinary  care,  and  have  read  with  great  care  the 
somewhat  voluminous  arguments  of  both  parties,  and 
it  is  thought  we  have  a  thorough  understanding  of 
them.  Appellants  had  given,  and  modified  and  given 
for  them,  some  twenty-eight  or  twenty-nine  instruc- 
tions, which  with  appellee's  instructions,  when  con- 
sidered as  a  series,  cover  nearly  every  phase  and  angle 
of  the  law  applicable  to  the  case  and  we  believe  the 
jury  were  fully  and  fairly  instructed.  We  do  not  see 
how  the  refusal  of  instructions  operated  to  the  prej- 
udice of  appellants'  rights.  It  may  be  said  that  the 
substance  of  each  and  all  of  the  refused  instructions 
was  embodied  in  those  given,  either  for  appellee  or 
appellants.  We  think  the  first  instruction  is  not  sub- 
ject to  the  criticism  that  it  did  not  limit  the  negligence 
to  that  alleged  in  the  declaration.  The  first  instruc- 
tion is  not  objectionable  because  it  ignores  the  defense 
of  assumed  risk.  As  is  said  in  the  case  of  Hagen  v. 
Schleuter,  236  111.  467:  '*A  party  to  a  suit  is  entitled 
to  have  instructions  given  presenting  his  theory  of  the 
case,  based  upon  the  pleadings  and  proof.  If  the  op- 
posite party  relies  upon  a  different  theory  repugnant 
to  that  of  his  adversary,  it  is  for  him  to  ask  for  in- 
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structions  presenting  his  theory  of  the  ease/'  And 
again,  in  Devaney  v.  Otis  Elevator  Co.,  251  HI,  28,  the 
Supreme  Court  says  '*that  the  objection  that  the  in- 
structions for  plaintiff  did  not  negative  assumed  risk, 
is  only  available  where  some  affirmative  defense  is 
not  negatived  by  the  averments  of  the  declaration." 
We  think  under  the  evidence,  the  second  instruction 
was  properly  given.  That  instruction  does  not  state 
any  assumption  of  negligence,  nor  for  the  reasons 
above  stated  is  the  criticism  proper  that  it  ignores 
the  question  of  assumed  risk.  Under  the  evidence,  it 
was  proper  to  instruct  the  jury  as  was  done  by  plain- 
tiff's third  instruction  concerning  the  employment  of 
doctors  and  surgeons.  The  fourth  instruction  required 
the  plaintiff  not  only  to  be  in  the  exercise  of  due  care 
for  his  own  safety  at  the  time  he  was  working  be- 
tween the  rails,  but  it  required  him  to  be  in  the  exer- 
cise of  ordinary  care  at  the  time  he  was  injured.  We 
think  that  instruction  was  properly  given.  The  words 
**due  care,*'  in  that  instruction,  and  ordinary  care 
mean  one  and  the  same  thing.  The  fifth,  sixth  and 
eighth  instructions  we  deem  were  properly  given. 
The  doctrine  stated  in  the  13th  instruction  was  ap- 
proved by  the  Supreme  Court  in  the  case  of  South 
Chicago  City  Ey.  Co.  v.  McDonald,  196  HI.  203.  That 
instruction  told  the  jury  they  were  the  sole  judges 
of  the  questions  of  fact  in  the  case,  and  that  the  court 
did  not,  by  any  instruction  given  to  the  jury  in  the 
case,  intend  to  instruct  the  jury  as  to  what  conclusion 
they  should  arrive  at,  as  to  any  question,  or  questions 
of  fact  in  the  case.  It  seems  to  be  taken  almost  liter- 
ally from  South  Chicago  City  Ey.  Co.  v.  McDonald, 
supra. 

The  15th  instruction  as  is  stated  in  appellee's  brief 
was  approved  verbatim  in  the  Supreme  Court  in  the 
case  of  Eblin  v.  American  Car  &  Foundry  Co.,  238  111. 
176.  The  18th  instruction  is  not  as  strong  as  it  might 
have  been  and  still  be  the  law.  Appellants'  modified 
instruction  No.  40  was  a  correct  statement  of  the  law 
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as  applied  to  the  declaration  in  the  case.  In  Mitchell 
V.  Libby,  McNeill  &  Libby,  149  Dl.  App.  201,  the  court 
de^pided  that  **due  care,*'  "ordinary  care,*'  and  **rea- 
somable  care,*'  are  convertible  terms;  therefore  we  see 
no  error  in  the  modification  of  the  43rd  instruction. 
The '-49th  instruction  given  of  the  court's  own  motion, 
is  sulbstantially  the  same  as  the  54th  instruction  which 
was  Aefused,  and  there  was  no  error  in  the  court  giv- 
ing th^at  or  in  refusing  the  54th.  The  modification  of 
the  4ft5th  instruction  is  also  criticised,  and  we  agree 
witii  appellee  it  should  not  have  been  given  at  all. 
It  was  not  based  on  the  evidence,  or  any  fair  theory  of 
the  evidence.  The  47th  instruction  was  modified  the 
same  as  the  46th,  and  what  is  said  in  regard  to  the 
46th  instruction  applies  with  equal  force  to  the  47th. 
Appellants'  instruction  No.  50,  which  was  refused,  is 
an  abstract  proposition  of  law,  not  applied  to  the  case, 
and  could  properly  be  refused  for  that  reason,  but  the 
substance  of  it  is  embodied  in  the  instructions  given 
for  appellants,  Nos.  47,  48  and  32,  as  were  also  appel- 
lants instructions  Nos.  51  and  52,  which  were  refused. 
The  53rd  instruction  was  properly  refused  because 
only  the  additional  count  of  the  declaration  referred 
to  the  northwest  post  of  the  stall.  By  instruction  No. 
37  given,  appellants  had  the  benefit  of  all  they  were 
entitled  to.  The  55th  instruction  refused  was  a  mere 
abstract  proposition  of  law.  The  substance  of  the  56th 
instruction  refused  was  contained  in  the  24th,  33rd, 
34th,  36th,  36th,  42nd  and  43rd  instructions  given. 
The  57th  and  58th  instructions  were  embodied  in  sub- 
stance in  the  32nd,  47th  and  48th  instructions,  which 
were  given.  We  do  not  regard  the  record  as  showing 
evidence  on  which  to  base  the  59th  refused  instruction. 
The  60th  instruction  refused  was  embodied  in  the  27th, 
which  was  given.  The  61st  instruction  was  practically 
embodied  in  the  46th,  47th  and  48th  instructions  given. 
Upon  the  filing  of  a  remittitur,  within  five  days,  in 
the  sum  of  $179.00  the  judgment  of  the  lower  court 
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will  be  affirmed  in  the  sum  of  $7,821.00  at  appellee's 
costs.  If  said  remittitur  is  not  filed  within  said  five 
days,  the  judgment  of  the  court  below  will  be  re- 
versed. 

Affirmed  upon  remUtUuf. 

Appellee  having  filed  a  remittitur  herein  in  the  sum 
of  $179.00  the  judgment  is  therefore  affirmed  in  the 
sum  of  $7,821.00  at  the  costs  of  appellee. 


D.  I.  Bauer^  Appellee,  t.  The  Illinois  Central  Ball- 
road  Company,  Appellant. 

Oen.  No.  5,668. 

1.  Bill  of  lading — not  necessary  to  recovery.  The  loss  of  a  bUl 
of  lading  Is  not  a  bar  to  recovery  for  value  of  goods  where  it  is  shown 
to  have  been  issned  by  the  agent  of  the  carrier. 

2.  Agency — carriers.  Where  a  clerk,  apparently  in  charge  of  a 
freight  office,  receives  an  order  for  reshljnnent  and  enters  It  upon 
the  books,  his  authority  is  sufficiently  shown  to  bind  the  company. 

3.  Gabbiebs — responsible  for  shipment  to  destination.  A  concimon 
carrier,  receiving  goods  for  shipment  to  a  certain  point  and  issuing 
a  bill  of  lading,  under  the  law  of  this  state  becomes  responsible  for 
shipment  to  such  point  regardless  of  whether  it  can  do  so  directly 
or  by  contract  with  other  lines. 

4.  Carbiekb — right  of  stoppage  in  transitu.  The  right  of  a  con- 
signor to  stoppage  in  transitu  remains  so  long  as  the  goods  are  in 
possession  of    the  carrier. 

5.  Gabbiebs — prepayment  of  freight  charges.  Under  R.  S.  8  22. 
of  the  act  in  relation  to  fencing  and  operating  railroads,  a  shipper 
is  not  bound  to  prepay  the  charges  unless  they  are  demanded. 

6.  Bill  of  lading — sufficiently  accounted  for.  Where  the  last 
trace  of  a  bill  of  lading  shows  it  was  in  the  hands  of  the  ehief  cOerk 
at  the  freight  house,  it  is  sufficiently  accounted  for  to  defeat  the 
contention  of  carrier,  in  an  action  by  consignor,  that  it  may  be  liable 
to  consignee. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hen. 
Chables  B.  Campbell,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1912.     Affirmed.     Opinion  filed  October  15,  1912. 
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HuNTEm  &  ScHNEiBEB,  foT  appellant ;  John  Gt.  Dbbn- 
NAN,  of  counsel. 

CooPBB  &  HoBBiB,  for  appellee. 

Mr.  JusncB  Whitnbt  delivered  the  opinion  of  the 
I  court. 

This  Biiit  was  brought  by  appellee  against  appellant 
.  before  a  justice  of  the  peace,  and  tried  in  the  Circuit 
Court  on  appeal,  where  appellee  obtained  a  judgment 
for  $113.80  full  amount  of  claim. 

Appellee  received  a  shipment  of  goods  from  Slater 
&  Morrill,  Inc.,  whose  salesrooms  are  at  Boston,  and 
who  wrote  letters  from  South  Braintree,  Massachu- 
'  setts.    Appellee  received  the  goods  at  his  store  in  Kan- 

kakee, and  was  dissatisfied  with  them,  and  boxed  them 
up,  and  took  them  to  appellant's  freight  house  in  Kan- 
kakee, and  shipped  them  to  Boston.  Afterward,  ap- 
pellee received  a  letter  from  Slater  ft  Morrill  to  the 
effect  that  they  would  not  take  back  the  goods,  and 
advised  appellee  to  recall  the  goods. 

It  would  appear  that  after  after  this  suit  was  prob- 
ably begun,  at  any  rate  long  after  the  goods  were 
shipped  back  to  Slater  ft  Morrill,  Slater  &  Morrill  sued 
appellee  for  the  price  of  the  goods  and  he  paid  the 
bill.  When  appellee's  clerk  ordered  the  goods  re- 
turned, the  chief  clerk  of  appellant  at  Kankakee  en- 
tered a  notation  upon  the  books  of  appellant  that  the 
goods  were  ordered  returned.  Appellant  did  not  re- 
turn the  goods,  and  thereafter  appellee  brought  this 
suit  to  recover  the  value.  The  judgment  is  for  what 
the  goods  cost  appellee.  The  defendant  in  the  court 
below  appeals. 

Appellant  contends  that  the  bill  of  lading  is  not 
properly  accounted  for,  and  that  appellant  may  be 
liable  to  Slater  &  Morrill,  but  not  to  appellee.  Ap- 
pellee testified  he  did  not  send  the  bill  of  lading  to 
Slater  ft  Morrill,  but  a  copy  of  it.  Afterwards,  on 
cross-examination,  he  was  less  certain  about  that,  and 
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finally  said  he  supposed  he  must  have  sent  it,  but  did 
not  remember  doing  so.  That  is  not  all  the  evidence 
on  the  subject  however.  Appellee  testified  when  he 
sent  the  box  back  to  appellant,  he  gave  the  bill  of  lading 
to  one  of  his  clerks,  and  sent  him  to  the  railroad  com- 
pany with  directions  to  order  the  goods  returned.  The 
clerk  is  not  a  witness,  but  Newberger,  a  clerk  for  ap- 
pellee, testified  that  appellee  told  him  to  go  to  the  Illi- 
nois Central  Bailroad  Company,  and  get  a  duplicate 
of  the  entry  on  their  books,  which  he  did.  Brown,  who 
was  then  the  chief  clerk  in  the  freight  house  of  ap- 
pellant, and  a  witness  for  appellee  on  the  trial  in  the 
court  below,  testified  that  either  appellee,  or  someone 
from  his  place  of  business,  came  to  him  and  requested 
that  this  shipment  be  returned  to  Kankakee,  and  that 
he  wrote  the  notation  on  the  books,  said  notation  be- 
low the  headings  of  different  columns,  giving  the  name 
of  the  shipper,  consignee,  etc.,  was  as  follows,  **  Or- 
dered returned  to  K  K.  K.    D.  W.  G.    B  -  4-19.'' 

**D.  W.  G/*  were  the  initials  of  appellant's  agent 
at  Kankakee.  **B.*'  was  the  initial  of  Brown,  and 
*'4-19''  the  date  when  this  entry  was  made.  Brown 
further  testified  that  he  had  in  his  hands  the  original 
bill  of  lading  at  that  time,  and  that  he  did  not  know 
what  became  of  it,  but  that  he  did  not  deliver  it  to 
appellee.  It  was  also  proven  that  the  goods  when 
originally  returned  by  appellee  were  delivered  to  ap- 
pellant's freight  house,  marked,  **  Slater  &  Morrill, 
Boston,  Mass."  and  that  the  goods  were  there  ac- 
cepted by  the  agent  of  appellant,  and  bill  of  lading 
issued  and  delivered  to  the  drayman,  and  by  the  dray- 
man returned  to  appellee. 

There  is  testimony  by  Brown  that  when  this  order 
for  the  return  of  the  goods  was  entered  by  him  on  the 
books  of  appellant,  he  had  in  his  hands  the  original 
bill  of  lading,  but  it  is  not  fully  contained  in  the  ab- 
stract of  the  testimony,  but  is  found  in  the  transcript 
on  page  51.    This  puts  the  original  bill  of  lading  in 
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the  possession  of  the  chief  clerk  of  appellant,  at  its 
freight  house  at  Kankakee,  with  orders  to  have  the 
goods  returned  and  the  original  consignees  of  the 
goods,  Slater  &  Morrill,  had,  on  April  2nd,  written 
to  appellee  that  they  felt  appellee  should  recall  these 
goods  and  use  them  according  to  the  terms  of  his  con- 
tract, in  which  letter  they  also  stated  that  they  did 
not  see  how  they  could  accept  the  goods.  The  last 
that  is  shown  of  the  bill  of  lading  is  that  it  was  in  the 
hands  of  the  chief  clerk  at  the  freight  house  in  Kan- 
kakee ;  and  it  does  not  appear  by  the  evidence  that  this 
bill  of  lading  was  ever  in  the  hands  of  Slater  &  Mor- 
rill; and  under  the  circumstances,  with  that  bill  of 
lading  so  fully  accounted  for,  its  existence  should  be 
no  bar  to  a  recovery  by  appellee  for  the  value  of  these 
goods.  Appellant  contends  it  is  not  shown  that  Brown, 
the  chief  clerk  of  appellant,  had  any  authority  to  agree 
that  the  goods  should  be  returned.  Brown  testified 
he  was  chief  clerk,  and  if  the  agent  and  assistant  agent 
were  both  out  of  the  freight  house,  he  had  full  au- 
thority. We  are  of  the  opinion  that  that,  and  the  fact 
he  did  receive  the  order  and  the  goods,  and  made  the 
entry  upon  the  books,  and  that  he  was  then  in  the 
freight  office,  is  sufficient  to  show  his  authority  to 
bind  the  company.  We  do  not  believe  it  is  incumbent 
upon  business  men  coming  to  a  freight  office,  to  take 
action  in  reference  to  the  shipment  of  goods,  to  in- 
quire what  rank  the  man  in  apparent  charge  holds  and 
to  inquire  specially  where  the  agent,  or  assistant 
agent  is,  and  make  sure  they  are  not  somewhere  on 
the  premises,  before  he  can  safely  give  his  orders  to 
the  man  in  apparent  charge.  We  think  the  appellant 
was  bound  by  the  action  of  its  clerk.  Brown,  the  name 
of  whose  office  implies  he  can  perform  such  duties. 
There  can  be  no  doubt,  by  accepting  the  order  for  the 
reshipment  of  the  goods,  making  the  entry  on  the  book, 
then  having  the  goods  in  its  possession,  the  company 
agreed  to  have  the  goods  sent  back.  There  is  no  evi- 
dence that  appellant  ever  notified  appellee  that  it  would 
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not  perform  that  order.  Appellant  also  urges  that  its 
line  does  not  run  to  Boston,  and  that  the  goods  must 
have  passed  into  the  hands  of  some  connecting  carrier. 
There  is  no  snch  proof  in  the  record.  The  proof  is 
that  appellant  received  the  goods  for  shipment  to  Bos- 
ton, and  issued  the  bill  of  lading  and  under  the  law  of 
this  state  it  became  responsible  for  the  shipment, 
whether  it  had  by  contract,  or  otherwise,  power  to 
deliver  the  goods  in  Boston,  either  over  its  own  line 
or  other  lines  with  which  it  had  a  contract.  If  it  had 
any  lack  of  ability  to  ship  these  goods  to  Boston,  be- 
cause Boston  was  not  on  its  own  line,  it  should  have 
notified  appellee,  when  he  ordered  the  goods  shipped 
back  there,  and  that  it  could  not  take  the  order.  When 
the  goods  were  delivered  to  it,  and  it  received  them, 
it  became  a  common  carrier,  and  that  relation  con- 
tinues until  the  contrary  is  shown;  and  there  is  no 
showing  in  this  record  but  that  the  goods  were  still 
in  appellant's  possession  as  a  common  carrier,  when 
the  order  to  return  the  goods  was  received,  and  the 
right  of  stoppage  in  transitu  existed  while  they  still 
were  in  the  hands  of  appellant  as  a  common  carrier. 
Peoria  &  P.  U.  R.  Co.  v.  U.  S.  EoUing-Stock  Co.,  136 
111.  643 ;  Lewis  v.  Galena  &  C.  U.  R.  Co.,  40  111.  281 ; 
Howell  V.  Morlan,  78  lU.  162 ;  Adams  Exp.  Co.  v.  Stet- 
taners,  61  HI.  184.  Appellant  argues  that  the  goods 
must  have  reached  Boston,  and  must  have  gone  into 
the  warehouse,  but  that  was  for  the  appellant  to  prove, 
and  it  did  not  prove  that. 

Appellant  contended  that  appellee  should  pay  the 
charges  for  the  return  of  the  goods.  Under  our  stat- 
ute a  shipper  is  not  bound  to  prepay  the  diarges  un- 
less prepayment  is  demanded,  and  there  is  no  proof 
any  prepayment  was  demanded.  (Section  22  of  the 
act  in  relation  to  fencing  and  operating  railroads.) 

Appellant  argues  as  if  the  proof  showed  the  goods 
had  reached  South  Braintree.  There  is  no  such  proof. 
The  only  reference  to  South  Braintree  is  in  the  let- 
ters of  Slater  &  Morrill,  one  offered  by  appellee,  and 
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one  by  appellant,  but  neither  of  these  letters  say  that 
the  goods  were  in  South  Braintree ;  and  if  they  were, 
that  is  not  Boston,  to  which  they  were  shipped. 

We  are  of  opinion  that  a  sufficient  case  was 
made  to  call  upon  the  appellant  to  show  something 
which  would  relieve  it  from  liability.  It  received  these 
^oods  for  shipment  to  Boston ;  the  shipment  was  coun- 
termanded, and  the  original  bill  of  lading  was  put  into 
appellant's  hands;  it  accepted  the  order  for  reship- 
ment,  and  accepted  the  original  bill  of  lading,  and 
made  no  objection  of  any  kind,  and  no  request  for 
prepayment  of  freight,  and  it  did  not  return  the  goods. 
It  shows  no  excuse  for  not  returning  the  goods.  So 
far  as  the  proof  shows,  it  has  the  goods  at  the  present 
time,  therefore  appellant  must  be  held  liable. 

We  see  no  reversible  error  in  the  record.  Judgment 
affirmed. 

Affirmed. 


Eleaaor  M.  Traman,  Appellee,  y.  €•  6.  Seiss,  Appellant. 

Oen.  No.  5,679. 

1.  Laivdlosd  Ain>  tenant — what  may  not  he  offtet  agaiiMt  claim 
far  rent.  It  would  seem,  that  as  long  as  a  tenant  remains  In  the 
use  and  occupation  of  premises,  he  cannot  offset  any  damages  be- 
cause of  IncDnvenience  to  him  in  such  use  as  against  rent,  hence 
no  ooHtraot  of  the  landlord  tending  merely  to  diminish  the  enjoy- 
ment of  the  premises  can  be  offset. 

2.  Landlobd  and  tenant — when  complaints  l)y  tenant  waived. 
Past  complaints  are  waived  by  a  tenant  who  pays  all  the  rent  for 
the  months  in  which  occasion  for  complaint  existed. 

3.  Landlok)  and  tenant — measure  of  damages  when  tenant  seeks 
to  recoup  apainst  claim  for  rent.  Where  a  tenant  seeks  to  recoup 
aCAiast  a  dalm  for  rent,  the  measure  of  damages  is  the  difference 
between  the  contract  i^rice  agreed  on  as  rent  and  the  rental  value 
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of  the  premises  in  the  condition  they  were  placed  by  the  landlord's 
action. 

4.  Landlobd  and  tenant — what  evidence  properly  excluded  where 
tendant  seeks  to  recoup  in  action  for  rent,.  In  an  action  for  rent, 
where  defendant  seeks  to  recoup  for  failure  to  properly  heat  the 
premises,  it  is  not  error  to  exclude  testimony  as  to  failure  to  heat 
for  a  period  during  which  the  rent  was  paid. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Richabd 
8.  Fasrand,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Af&rmed.     Opinion  filed  October  15,  1912. 

WiKGBBT  &  WiNGBRT,  fot  appellant. 

H.  A.  Bbooks  and  Hbnby  C.  Wabneb,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  rent,  brought  by  ap- 
pellee against  appellant,  who  was  the  guarantor  on  a 
lease  given  by  appellee  to  one  R.  A.  Eodesch.  The 
lease  was  for  five  years  from  September  1,  1907,  at 
sixty  dollars  per  month,  and  it  contained  a  covenant 
that  appellee  would  comfortably  heat  the  leased  prem- 
ises between  the  hours  of  seven  o'clock  a.  m.  and  ten 
thirty  o'clock  p,  m.  The  period  for  which  rent  was 
sought  to  be  recovered  by  appellee  was  for  the  months 
of  February,  March,  April  and  May,  1911.  Appellant 
does  not  dispute  the  fact  that  the  rent  was  actually 
due  for  those  months,  but  claims  certain  damages,  or 
the  right  to  recoup  certain  damages,  which  the  tenant 
is  alleged  to  have  sustained  by  reason  of  the  failure 
of  appellee  to  comfortably  heat  the  building. 

It  is  claimed  to  have  been  error  for  the  trial  court 
to  exclude  testimony  offered  by  appellant  to  show 
failure  to  heat  the  building  for  a  period  during  which 
the  rent  had  been  paid.  The  court,  however,  allowed 
proof  of  damages,  which  the  tenant  is  alleged  to  have 
suffered  during  the  months  for  which  the  rent  is 
sought  to  be  recovered.  The  trial  in  the  court  below 
resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
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pellee  for  the  full  amount  of  rent  claimed,  namely, 
$240. 

Error  of  the  trial  court  is  also  alleged  in  instructing 
the  jury,  or  rather  in  refusing  to  instruct  the  jury, 
or  not  instructing  the  jury  in  relation  to  the  measure 
of  damages,  it  being  claimed  by  appellant  that  he  could 
claim  whatever  damages,  proceeding  from  any  cause, 
he  might  have  sustained  at  all  times  during  the  term 
of  the  lease.  The  trial  court,  however,  had  in  mind 
that  the  true  measure  of  damages  was  the  difference 
between  the  contract  price  agreed  to  be  paid  for  the 
rent,  and  the  actual  rental  value  of  the  premises,  as 
shown  by  the  evidence,  during  the  time  for  which  the 
rent  was  sought  to  be  recovered.  The  lease  contained 
an  independent  covenant  to  pay  rent  on  the  part  of 
the  tenant,  and  an  independent  covenant  to  heat  the 
building  t)n  the  part  of  the  landlord.  The  real  ques- 
tion involved  in  the  case  is,  under  the  lease,  could  dam- 
ages be  recouped  which  had  accrued  prior  to  the  first 
day  of  February,  1911,  as  well  as  afterward.  The  law 
seems  to  be  clearly  laid  down  in  Garrett  v.  Conner,  155 
111.  App.  161,  which  case  refers  to  the  rule  laid  down 
by  the  Supreme  Court  in  the  following  cases,  Rubens 
V.  Hill,  213  111.  541 ;  Keating  v.  Springer,  146  HI.  495 ; 
Chicago  Legal  News  Co.  v.  Browne,  103  111.  317.  In 
Garrett  v.  Conner,  stt^^ra,  it  is  held  that  the  measure 
of  damages,  where  a  tenant  seeks  to  recoup  against  a* 
claim  for  rent,  is  the  difference  between  the  rental 
value  for  which  the  premises  were  contracted  at  the 
time  of  the  lease,  and  the  rental  value  in  the  condition 
in  which  they  were  placed  by  the  action  of  the  land- 
lord. It  is  also  held  in  the  last  mentioned  case  that 
as  long  as  the  tenant  continues  in  the  use  and  occupa- 
tion of  the  premises,  he  cannot  offset  as  against  the 
rent  contracted  to  be  paid  any  damages  by  reason  of 
inconvenience  to  him  in  such  use  and  occupation,  and 
any  conduct  of  the  landlord  which  merely  tends  to 
diminish  the  beneficial  enjoyment  of  the  premises 
cannot  be  offset  as  against  the  rent  contracted  to  be 
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paid.  In  Orcutt  v.  Isham,  70  111.  App.  102,  it  is  held 
that  all  complaints  that  may  have  existed  in  the  past, 
are  waived  by  the  tenant  paying  all  the  rent  for  the 
months  in  which  occasion  for  complaint  existed. 

The  ruling  of  the  trial  court  excluding  evidence,  and 
in  the  giving  of  the  instructions  seem  to  be  based  on 
this  theory  of  the  law. 

No  error  is  found  in  the  rulings  of  the  trial  court 
on  questions  of  evidence,  or  in  instructions  given  or 
refused,  or  modifications  of  instructions.  Judgment 
afGirmed. 

Affirmed. 


Sarah  E.  Smith,  Administratrix,  Appellee,  t.  Kewa- 
nee Light  &  Power  Company,  Appellant. 

Oen.  No.  6,682. 

1.  Death — when  evidence  of  careful  Jiahiia  of  deceased  admU- 
8ible,  It  1b  proper  to  admit  evidence  of  the  careful  habits  of  de- 
ceased in  an  action  for  his  death,  where  he  was  repairing  certain 
telephone  wires  which  passed  above  high  potential  wires  of  de- 
fendant and  a  witness  looking  up,  on  hearing  a  crackling  sound, 
saw  him  on  a  cross-arm  of  defendant's  pole,  waving  back  and 
iorth,  and  saw  him  fall  and  catch  on  a  feed  wire,  from  which  he 
was  taken  dead,  the  evidence  being  conflicting  whether  it  was 
reasonably  necessary  under  the  circumstances  to  come  in  con- 
tact with  the  wire  or  to  go  on  the  cross-arm. 

2.  Witnesses — who  not  qualified  as  expert,  A  witness  who 
has  never  seen  the  insulation  on  wires,  the  imperfection  of  which 
it  is  alleged  caused  the  death  for  which  action  is  brought,  is  not 
qualified  to  testify  as  an  expert  concerning  said  insulation. 

3.  Electricity — care  required  of  users.  One  using  electricity 
must  use  care  commensurate  with  the  danger. 

4.  E4LECTSICITY — duty  of  light  company  towards  worlcman  on 
wires  above.  An  instruction  ignores  the  elmnent  as  to  whether 
defendant  owed  deceased  a  duty  to  insulate  its  wires  at  the  point 
where  he  was  killed,  and  does  not  accurately  state  the  law  where 
it  states  that  defendant,  whose  wires  were  below  those  of  the  tele* 
phone  company  which  employed  deceased,  owed  deceased  a  duty 
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to  Insulate  its  wires  where  he  might  be  called  upon  to  work, 
whether  he  was  rightfully  or  wrongfully,  reasonably  or  unreason- 
ably, on  the  pole  of  defendant  at  the  place  of  the  accident,  or 
whether  defendant  knew,  or  by  ordinary  care  might  have  known, 
that  deceased,  in  the  line  of  his  duty,  might  or  would  get  on  such 
pole  or  come  in  contact  with  its  wires  and  whether  contact  at  such 
point  might  result  injuriously. 

Action  in  case  for  death  by  alleged  wrongful  act.  Appeal  from 
the  City  Court  of  Kewanee;  the  Hon.  H.  Sterling  Pomebot,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1912.  Reversed 
and  remanded.    Opinion  filed  October  16,  1912. 

MoBSE  &  Demebath^  for  appellant. 

Thomas  J.  Welch,  N.  F.  Andebson  and  James  H. 
Andbews,  for  appellee. 

Mb.  Justice  Whitney  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  appellee  to 
recover  damages  for  the  benefit  of  next  of  kin,  occa- 
sioned by  her  intestate  losing  his  life  while  engaged 
in  working  as  a  lineman  for  the  Home  Telephone  Com- 
pany, repairing  its  line,  whose  poles  and  wires  ran 
parallel  with,  in  proximity  to,  and  a  few  feet  above 
the  poles  and  wires  of  appellant,  in  the  city  of  Ke- 
wanee. 

The  declaration  alleges  negligence,  in  substance  that 
appellant  knew,  or  by  the  exercise  of  ordinary  care, 
might  have  known  the  relative  location  of  the  wires 
of  the  two  companies,  and  that  in  the  necessary  re- 
pairing of  the  lines  of  the  telephone  company,  its  em- 
ployees would  have  to  pass  along  its  wires,  suspended 
from  certain  straps  hanging  down  therefrom  some 
eighteen  inches,  and  that  said  employees  were,  without 
any  negligence  on  their  part,  liable  to  come  in  contact 
with  the  wires  of  appellant  at  the  intersection  of  Tre- 
mont  and  Fifth  streets;  that  appellee's  intestate,  on 
the  27th  day  of  May,  1908,  was  necessarily  engaged  in 
making  repairs  on  the  telephone  lines,  and  was  seated 
suspended  in  a  strap  or  saddle  on  the  wires  of  the 
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telephone  company,  using  all  due  care  for  his  own 
safety,  and  came  in  contact  with  appellant's  wires, 
which  were  not  insulated,  or  were  defectively  insu- 
lated, which  the  deceased  did  not  know,  and  all  of 
which  appellant  knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  and  that  appellee's  intestate 
was  thereby  electrocuted;  that  appellant's  rights  to 
maintain  a  line  in  the  streets  of  the  city  were  defined 
in  a  certain  ordinance,  which  provided  among  other 
things  that  appellant's  lines  should  be  so  constructed, 
and  of  such  a  kind  and  character  as  to  be  as  safe  as 
could  be  made  by  the  best  known  method  of  construc- 
tion, and  that  they  were  not  so  constructed  and  main- 
tained; that  appellant's  wires  were  permitted  to  be 
without  proper  or  sufficient  insulation  to  protect  per- 
sons coming  in  contact  with  them;  and  that  deceased, 
while  working  at  his  duties,  necessarily  came  in  con- 
tact with  the  wires  of  appellant. 

We  have  stated  in  substance  sufficient  of  the  several 
counts  in  the  declaration  for  the  purpose  of  consider- 
ing this  appeal. 

Issue  was  made  up,  and  a  trial  had,  appellant  offer- 
ing no  evidence,  resulting  in  a  verdict  and  judgment 
for  appellee  of  eight  thousand  dollars,  and  the  case 
is  brought  here  by  appeal. 

The  evidence  shows  that  after  the  lines  of  both  com- 
panies had  been  erected  (the  telephone  lines  above 
those  of  appellant),  appellant  established  several  high 
potential  wires  about  two  feet  below  the  telephone 
wires,  and  above  the  other  potential  wires  of  appel- 
lant. The  poles  of  the  two  companies  were  about 
equidistant  apart,  near  the  intersection  of  said  Tre- 
mont  and  Fifth  streets,  and  so  located  that  the  posts 
of  appellant  came  about  midway  between  the  poles  of 
the  telephone  company.  The  poles  of  appellant  had 
cross-arms  on  them  to  hold  up  the  wires.  The  acci- 
dent occurred  near  or  at  appellant's  pole,  standinj^ 
near  the  said  street  intersection.  Appellee's  intestate 
was  working  at  his  duties  as  a  lineman  for  the  tele- 
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phone  company,  passing  along  a  wire  called  a  mes- 
senger wire  of  the  telephone  company  in  a  saddle  or 
loopd  strap  suspended  from  the  messenger  wire. 
This  saddle  was  a  looped  strap  with  a  hook  at  each 
end,  and  the  lineman  at  work  hooked  each  end  of  the 
strap  to  the  messenger  wire,  and  seating  himself  in 
the  loop  which  hung  down  about  eighteen  inches 
moved  himself  along  from  time  to  time  as  he  wished, 
and  as  the  necessity  of  his  work  required.  The  mes- 
senger wire  sagged  some  with  the  weight  of  the  line- 
man. When  he  reached  the  pole  of  appellant,  near  said 
street  intersection,  he  was  about  one-half  way  between 
the  poles  of  the  telephone  company,  and  naturally  at 
the  point  of  the  greatest  sag  of  the  messenger  wire. 
The  weight  of  the  lineman,  seated  in  the  saddle, 
brought  him  down  toward  said  high  potential  wires  at 
least  eighteen  inches,  and  as  much  more  as  his  weight 
caused  the  messenger  wire  to  sag.  It  is  safe  to  say 
that  it  cannot  be  determined  from  the  evidence 
whether  or  not  the  lineman,  when  he  reached  appel- 
lant's pole,  had  to  pass  over  the  high  potential  wires 
of  appellant.  Deceased  was  seen  by  the  witness  Doye 
standing  on  one  of  the  cross-arms  of  appellant's  pole. 
His  attention  was  directed  by  a  crackling  like  sound, 
a  noise  something  like  a  person  stepping  on  a  match 
head,  before  he  saw  the  deceased.  The  deceased  stood 
on  the  cross-arm,  facing  east,  stooping  over  to  the  east, 
with  his  hands  extended,  not  having  hold  of  anything, 
waving  back  and  forth.  He  fell  backward,  and  his 
climber  caught  on  a  feed  wire,  and  he  then  hung  sus- 
pended head  downward  in  mid-air,  and  was  soon  after 
taken  down  dead.  Whether  he  was  compelled  to  get 
out  of  his  saddle  and  climb  over  these  high  potential 
wires  at  said  pole  by  getting  onto  one  of  the  cross- 
arms  of  appellant's  pole,  is  one  of  the  vital  points  in 
this  case  rendering  the  case  a  very  dose  one,  and  one 
of  the  very  things  that  might  show  liability,  or  the  re- 
verse, of  appellant.  A  small  spot,  at  or  near  the  point 
where  deceased  was  seen  standing  on  the  cross-arm, 
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in  the  insulation  of  one  of  these  high  potential  wires, 
which  usually  carried  two  thousand  volts  of  electricity, 
was  discovered  soon  after  the  death  of  the  lineman — ^a 
charred  spot  of  about  one  half  inch  in  diameter.  While 
it  is  undoubtedly  beyond  dispute  that  two  thousand 
volts  of  electricity  would  kill,  still  it  is  not  very  clear 
from  the  proofs  whether  electricity  escaped  from  this 
charred  spot  and  killed  the  lineman.  We  can  only 
judge  from  the  circumstances  showing  that  there  was 
a  charred  spot  in  the  insulation  at,  or  very  near,  to 
the  place  where  he  was  first  seen  before  he  fell;  and 
just  before  he  was  seen  by  the  witness  Doye,  witness 
heard  the  crackling  sound;  that  he  then  fell,  and  was 
taken  dead  from  the  wire  where  he  hung  suspended 
after  he  fell  and  caught  on  that  wire.  We  are  of  the 
opinion  that  he  was  killed  by  electricity  from  appel- 
lant's high  potential  wire.  In  order  for  appellee  to 
recover,  however,  it  was  necessary  for  hier  to  show 
that  the  location  of  the  messenger  wire  and  other  wires 
of  the  telephone  company,  with  relation  to  appellant's 
wire,  was  such  that  it  might  reasonably  be  necessary 
for  a  lineman  of  the  telephone  company  to  go  onto 
•appellant's  said  pole,  or  to  come  in  contact  with  ap- 
pellant's wires;  and  that  appellant  knew,  or  might 
by  reasonable  foresight  have  known,  that  contact 
of  an  employee  with  its  wires  would  be  likely  to 
result,  or  might  result,  fatally,  and  that  the  insulation 
of  these  high  potential  wires  was  imperfect,  and  had 
been  so  long  before ;  that  appellant  should  have  known 
of  and  remedied  their  imperfect  condition;  and  that 
appellee's  intestate  did  in  fact  come  in  contact  with 
these  high  potential  wires,  where  not  sufficiently  in- 
sulated, and  thereby  suffered  death. 

The  proof  is  sufficient  to  justify  the  jury  in  believ- 
ing that  death  was  not  caused  by  electricity  from  the 
telephone  company's  wires.  There  was  evidence  of- 
fered on  general  lines  of  the  kind  and  character  of 
the  insulation  of  appellant's  wires,  to  show  that  ap- 
pellant had  not  constructed  its  lines  and  maintained 
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them  according  to  the  provision  of  the  ordinance,  un- 
der which  it  was  occupying  the  streets ;  that  is  that  it 
was  not  so  constructed  and  of  such  a  kind  and  charac- 

• 

ter  as  to  be  as  safe  as  could  be  made  by  the  best  known 
method  of  construction.  We  are  not  satisfied,  from 
the  character  of  the  proof  offered  for  that  purpose, 
that  it  was  not  properly  constructed  and  maintained. 
The  witnesses  offered  for  that  purpose  did  not,  as  it 
appears  to  us,  come  up  to  the  proper  standard  of  ex- 
perts to  pass  on  that  question. 

The  vital  question  of  facts  as  to  this,  and  the  lo- 
cation of  each  company  *s  wires  with  reference  to  each 
other,  and  whether  a  lineman  of  the  telephone  com- 
pany would  naturally,  or  reasonably,  have  occasion  to 
come  in  contact  with  appellant's  high  potential  wires, 
are  supported,  if  at  all,  by  evidence  of  a  very  unsatis- 
factory character.  It  is  an  exceedingly  close  case  on 
the  questions  of  fact,  to  say  the  least,  and  while  we 
would  be  loathe  to  disturb  the  finding  of  a  jury  on 
questions  of  fact,  where  they  had  been  accurately  in- 
structed as  to  the  law  of  the  case,  we  feel  they  were 
not  as  accurately  instructed  as  appellant  had  a  right 
to  expect,  and  that  the  judgment  ought  to  be  reversed. 
The  court  permitted  evidence  to  be  offered  of  the  care- 
ful habits  of  deceased.  This  was  proper,  if  there 
were  no  eyewitness  to  the  death.  If  deceased  was 
electrocuted,  it  was  when  the  crackling  noise  was 
heard  before  he  was  seen  by  the  witness  Doye. 

We  are  of  the  opinion  that  under  the  circumstances 
the  evidence  was  properly  admitted  as  tending  to 
show  the  exercise  of  due  care  on  the  part  of  deceased. 

The  witness  Shields,  who  had  not  seen  the  insulation 
upon  appellants  wire  at  the  place  in  question,  was  per- 
mitted to  testify  for  appellee  as  an  expert  concerning 
said  insulation,  and  to  state  its  imperfections  and 
what  would  have  been  a  proper  insulation.  This  was 
admitted  over  repeated  objections  that  the  witness 
had  not  qualified  to  testify  as  an  expert.  We  are  of 
opinion  that  it  was  not  shown  that  Shields  was  quali- 
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fled  to  testify  as  an  expert,  and  that  these  objections 
should  have  been  sustained. 

The  first  instruction  given  for  appellee  was  as  fol- 
lows: 

**You  are  instructed  that  the  defendant  owed  the 
duty  to  the  plaintiff's  son,  to  insulate  its  high  tension 
wires,  if  the  preponderance  of  the  evidence  shows  the 
said  defendant's  wires  were  high  tension  wires,  at  such 
places  as  said  plaintiff's  son  might  be  called  upon  to 
work,  if  he,  exercising  ordinary  care  for  his  own 
safety,  might  come  in  contact  with  such  wires  in  the 
discharge  of  his  duties,  and  that  the  defendant  was 
bound  to  exercise  ordinary  care  in  the  making  of  such 
insulation;  and  ordinary  care  is  such  care  as  is  com- 
mensurate with  the  dangers  of  such  high  tension 
wires,  if  any,  and  such  care  as  an  ordinarily  cautions 
person  would  exercise  in  like  circumstances  if  his  own 
matters  and  concerns  were  under  consideration;  and 
in  this  case,  if  you  find  from  the  preponderance  of 
the  evidence,  that  the  defendant  failed  to  exercise  such 
care  and  caution  for  the  safety  of  the  plaintiff's  son, 
then  the  defendant  has  been  shown  to  have  been  neg- 
ligent in  the  matter  of  the  insulation  of  its  Mgh  ten- 
sion wires,  and  in  passing  on  this  question,  it  is  your 
duty  to  so  find." 

The  law  is  that  a  person  using  electricity  is  bound 
to  use  such  care  as  is  commensurate  with  the  danger. 
This  instruction,  in  effect,  told  the  jury  that,  at  such 
places  as  plaintiff's  son  might  be  called  upon  to  work, 
the  defendant  owed  him  the  duty  to  insulate  its  wires, 
whether  or  not  deceased  was  rightfully  or  wrongfully, 
reasonably  or  unreasonably  on  appellant's  pole  at  the 
place  in  question,  or  whether  or  not  appellant  knew, 
or  by  the  exercise  of  ordinary  care  might  have  known, 
that  deceased,  in  the  line  of  his  duty,  might,  or  would 
get  on  its  pole,  or  come  in  contact  with  its  wires  at 
that  point,  and  whether  or  not  contact  with  its  wires 
at  that  point  might  result  injuriously. 

The  deceased  might  have  been  using  due  care  for 
his  own  safety  in  the  discharge  of  his  duties  at  a  place 
where  appellant  owed  him  no  duty,  and  if  it  owed 


Second  Distbict — Octobeb,  1912.  361 

Smith  y.  Kewanee  Light  ft  Power  Co.,  175  III.  App.  354. 

him  no  duty,  it  was  not  negligent.  Whether  or  not 
appellant  owed  him  a  dnty  to  insulate  its  wires  at  the 
place  where  he  was  killed,  was  one  of  the  questions 
necessarily  involved  in  the  trial  and  the  instruction 
ignores  that  element.  The  instruction  does  not  accu- 
rately state  the  law,  and  as  we  have  above  stated,  in 
that  regard  this  case  is  a  close  one  on  the  vital  ques- 
tion of  fact  involved,  and,  therefore,  one  in  which  ap- 
pellant was  entitled  to  have  the  jury  accurately  in- 
structed. 

For  this  and  other  errors  above  stated,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


FIRST   DISTRIC3T 

or  THB 

APPELLATE  COURTS  OP  ILLINOIS 

DUBINtt  1HE  TEAR  191fi. 


Frank  Chambers,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

een.  No.  17,389. 

1.  Damages — testimony  (u  to  possible  future  consequences  of 
injuries  is  reversible  error.  Testimony  as  to  what  will  be  the  ter- 
mination or  result  of  injuries,  "  it  is  very  likely  epilepsy/'  and  "epi- 
lepsy may  result  from  the  continuation  of  irritation/'  is  as  to  pos- 
sible future  consequences  and  is  error  so  serious  as  to  require  a  re- 
versal. 

2.  Damages — future  consequences  of  injury.  Inquiries  as  to  the 
future  consequences  of  injuries  received  must  be  confined  to  those 
which  are  reasonably  certain  to  occur. 

3.  Street  railroads — when  instruction  on  due  care  is  erroneous. 
Where  a  person  riding  in  a  buggy  is  injured  in  a  collision  with  a 
street  car,  an  Instruction  for  the  plaintiff  defining  ordinary  care  as 
ttie  care  which  a  person  of  ordinary  prudence  "would  usuaUy  exer^ 
else  under  the  same  or  similar  circumstances/'  is  improper  In  dis- 
regarding a  material  inquiry  as  to  whether  a  person  of  ordinary 
prudence  would  have  permitted  himself  to  be  In  a  situation  plain- 
tiff was  in  and  be  surrounded  by  the  same  or  similar  circumstances. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Ck)ok  county;  the  Hon.  Farlin  Q.  Ball,  Judge,  presiding. 

(362) 
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Heard  In  the  Branch  Appellate  Court  at  the  March  term,  1911. 
Reversed  and  remanded.    Opinion  filed  November  29,  1912. 

John  E.  E^bhob,  C.  Lb  Roy  Bbown  and  Watson  J. 
Fbbby,  for  appellant ;  Leonard  A.  Busby,  of  counsel. 

Rice  &  0  ^Neil  and  Caswell  &  Healy,  for  appellee ; 
Daniel  M.  Healy,  of  counsel. 

Mb.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Frank  Chambers,  appellee,  having  obtained  a  judg- 
ment against  the  Chicago  City  Railway  Company  in 
an  action  on  the  case  for  personal  injuries,  appellant 
has  brought  the  case  to  this  court  for  review.  Cham- 
bers received  the  injuries  as  the  result  of  a  collision 
between  a  street  car  belonging  to  appellant,  and  a 
buggy  in  which  appellee  was  riding.  The  street  car 
was  going  north  on  State  street ;  the  buggy  was  going 
south  on  the  same  street,  but  was  turned  eastward  at 
Congress  street,  and  while  crossing  the  east  or  north- 
bound track  on  State  street  was  struck  by  the  north- 
bound car  in  question. 

As  we  shall  reverse  this  case  for  errors  committed 
upon  the  trial,  we  do  not  now  state  or  discuss  the  evi- 
dence concerning  the  happening  of  the  accident. 

Dr.  Donlon,  testifying  for  the  plaintiff  upon  the  trial 
touching  the  injuries  received,  was  asked  *'as  to  what 
would  be  the  termination  of  such  a  case'',  and  over  ob- 
jection answered,  **It  is  very  likely  epilepsy."  Dr. 
Murdock,  testifying  on  the  same  matter  on  behalf  of 
plaintiff,  when  asked  as  to  what  may  result,  replied, 
''Epilepsy  may  result  from  the  continuation  of  this 
character  of  irritation.''  It  has  repeatedly  been  held 
that  to  permit  testimony  as  to  possible  future  conse- 
quences of  injuries  received  in  error  so  serious  as  to 
require  a  reversal.  Inquiries  as  to  future  conse- 
quences must  be  confined  to  those  which  are  reason- 
ably certain  to  occur.    Chicago  Union  Traction  Co.  v 
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Lauth,  216  111.  176 ;  Lauth  v.  Chicago  Union  Traction 
Co.,  244  111.  244;  Chicago  &  E.  I.  R.  Co.  v.  Donworth, 
203  111.  192 ;  Chicago  City  R.  Co.  v.  Henry,  218  111. 
92;  Shaughnessy  v.  Holt,  236  111.  485;  Pittsburgh,  Ft. 
W.  &  C.  B.  Co.  V.  Moore,  110  111.  App.  304,  and  many 
other  cases.  These  decisions  are  so  well  known  to  the 
bar  that  no  quotations  from  them  are  necessary ;  they 
are  conclusive  upon  this  question. 

We  are  also  of  the  opinion  that  instruction  No.  3 
given  at  plaintiff's  request  should  not  have  been  given 
in  this  case.  Its  definition  of  ordinary  care  as  the  care 
which  a  person  of  ordinary  prudence  '  *  would  usually 
exercise  under  the  same  or  similar  circumstances," 
disregards  the  material  inquiry  as  to  whether  a  per- 
son of  ordinary  prudence  would  have  permitted  him- 
self to  be  in  the  situation  plaintiff  was  in  and  be 
surrounded  by  the  same  or  similar  circumstances. 
For  this  reason  the  giving  of  a  similar  instruction  was 
strongly  criticised  in  North  Chicago  St.  R.  Co.  v.  Cos- 
sar,  203  111.  608. 

As  to  the  point  that  the  trial  court  should  have  per- 
mitted the  witness  Cronin  to  testify  we  express  no 
opinion,  as  upon  the  next  trial  his  testimony  may  be 
available. 

For  the  reasons  given  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Peter  Gary,  a  mlnor^  by  Peter  Gary,  8r.  his  next 
friend,  Appellee,  t.  Clara  P.  C.  Arnold,  Adminis- 
tratrix, Appellant. 

Gen.  No.  17,899. 

1.  Animals — when  vicious  disposition  need  not  be  shown.  Where 
a  driver  delivering  coal  unfastens  the  trace  of  a  horse,  whereby  a 
boy  is  kicked,  and  the  action  is  founded  on  negligence  in  placing 
the  wagon  and  horses  upon  the  sidewalk  and  in  violating  an  ordi- 
nance, it  is  not  necessary  to  allege  and  prove  that  the  horse  was  a 
vicious  horse,  of  which  the  owner  had  knowledge. 

2.  Animals — when  coal  driver  unhitching  horse  is  negligent. 
Where  a  driver  delivering  coal  backed  the  wagon  up  to  the  sidewalk 
and  unhitched  the  trace  of  a  horse,  whereby  the  horse  swung 
around  with  its  hind  feet  upon  the  sidewalk  and  kicked  a  boy 
passing  hy  while  the  driver  was  in  a  coal  hole  leveling  off  the  coal, 
and  there  is  evidence  that  the  boy  had  not  disturbed  the  horse, 
a  verdict  for  the  boy  will  be  sustained. 

3.  Animals — wh^n  negligence  of  boy  passing  by  horse  is  for  the 
jury.  Where  a  coal  driver  unhitched  a  horse,  whereby  it  swung 
around  with  its  hind  feet  upon  a  pavement  and  kicked  a  boy 
passing  by,  whether  it  was  contributory  negligence  for  the  boy  to 
walk  near  the  horse  is  for  the  Jury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Lockwood  Honobe,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1911. 
Affirmed.    Opinion  filed  November  29,  1912. 

WiixiAM  Street,  for  appellant. 

Cruice  &  liANGiLiiE,  f  OT  appellee ;  Daniel  L.  Cruicb, 
A.  S.  Langilmj  and  0.  J.  C.  Wray,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 

conrt. 

Peter  Gary,  hereinafter  called  plaintiff,  in  July, 
1905,  then  eleven  years  of  age,  was  injured  by  a  kick 
from  a  horse  belonging  to  B.  B.  Arnold,  hereinafter 
called  defendant.  Suit  was  brought  and  the  case  tried 
by  a  jury,  which  returned  a  verdict  for  the  plaintiff 
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and  assessed  the  damages  at  $1,000,  upon  which  judg- 
ment was  entered  from  which  defendant  has  appealed. 

Briefly  stated,  the  evidence  tended  to  prove  that  the 
defendant's  driver  had  three  horses  hitched  to  a  coal 
wagon,  all  belonging  to  the  defendant ;  that  the  driver 
was  delivering  coal  to  a  business  place  on  Ontario 
street  and  that  he  backed  the  wagon  up  to  the  sidewalk 
opposite  a  coal  hole  in  the  walk  and  swung  the  horses 
around  so  that  they  stood  parallel  with  the  sidewalk. 
He  unhitched  the  trace  of  the  horse  nearest  the  side- 
walk and  thereupon  this  horse  swung  around  with  its 
hind  feet  on  the  sidewalk,  and  was  permitted  to  stand  in 
this  position  while  the  coal  was  unloaded.  While  the 
driver  was  down  in  the  coal  hole  leveling  off  the  coal, 
which  had  been  unloaded  from  the  rear  end  of  his 
wagon,  the  plaintiff,  who  lived  nearby,  with  ..a  boy 
companion  came  along  on  the  sidewalk,  and  as  plain- 
tiff passed  by  about  three  feet  from  the  horse  on  the 
sidewalk  it  kicked  him.  There  was  testimony  that  the 
boys  had  done  nothing  to  the  horse  to  cause  him  to 
kick.  As  the  result  of  the  kick  plaintiff  suffered  a 
compound  fracture  of  the  right  thigh  bone,  the  effects 
of  which  still  existed  at  the  time  of  the  trial,  which 
was  about  five  years  after  the  occurrence. 

It  is  urged  as  ground  for  a  reversal  that  the  court 
erred  in  permitting  evidence  to  be  submitted  to  the 
jury  under  the  declaration;  that  it  was  necessary  to 
allege  and  prove  that  the  horse  was  a  vicious  horse,  of 
which  the  owner  had  knowledge.  But  the  negligence 
alleged  in  the  declaration  is  not  based  upon  the  temper 
or  disposition  of  the  horse,  but  upon  the  conduct  of  the 
owner  in  so  placing  his  wagon  and  horses  upon  the 
sidewalk,  and  that  this  was  in  violation  of  the  city 
ordinance.  The  evidence  admitted  was  proper  under 
the  declaration. 

It  is  also  urged  that  the  trial  court  erred  in  failing 
to  instruct  the  jury  to  find  the  defendant  not  guilty, 
and  it  is  argued  that  upon  the  facts  appearing  in  evi- 
dence this  court  should  reverse  without  remanding. 
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We  are  not  of  this  opinion.  The  facts  clearly  support 
the  allegations  of  negligence  contained  in  one  or  more 
counts  of  the  declaration,  and  the  jury  was  justified  in 
finding  the  defendant  guilty. 

The  claim  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  is  not  supported  by  any  evidence.  The 
question  as  to  whether  or  not  it  was  contributory  neg- 
ligence for  the  plaintiff  to  walk  as  near  to  the  horse 
as  he  did  was  for  the  jury  to  determine,  and  their  ver- 
dict in  this  regard  will  not  be  disturbed. 

Complaint  is  made  of  the  court's  action  in  giving 
and  refusing  certain  instructions,  but  such  complaints 
are  without  merit. 

The  judgment  will  be  affirmed. 

Affirmed. 


Rebecca  H.  Quimby,  v.  Walter  Reynolds  Qalmby  et  al. 
On  Appeal  of  Illinois  Hanaal  Training  School  Farm, 

T.  The  Legal  Bepresentatiyes  of  Mary  A.  Hall, 

deceased,  et  aL,  Appellees. 

Gen.  No.  17,424. 

1.  Chabities — test  in  determining  whether  toill  evidences  a  genr 
eral  charitable  intent.  In  construing  a  bequest,  where  a  devisee 
has  ceased  to  exist,  to  determine  whether  the  will  evidenced  a 
general  charitable  intent  in  order  to  determine  whether  the  doctrine 
of  cy  pres  can  be  invoked,  the  test  is,  whether  the  bequest  is  to  a 
cause  or  for  a  purpose,  or  to  aid  and  further  a  plan  or  scheme 
of  public  benefit. 

2.  Chabities — when  doctrine  of  cy  prea  cannot  he  invoked. 
Where  at  the  time  of  the  vesting  of  a  bequest  a  devisee  has  ceased 
to  carry  on  charitable  work,  in  construing  the  bequest  to  determine 
whether  It  evidences  a  general  charitable  intent,  the  fact  that  the 
devisee  was  engaged  in  charitable  work  for  needy  boys  and  girls 
and  that  the  gift  was  for  a  charitable  purpose  does  not  evidence 
a  general  charitable  intent,  and  the  doctrine  of  cy  prea  cannot  be 
invoked. 
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3.  Chabitdes — ffift8  are  favored.  Gifts  to  charity  are  especially 
farored  in  law,  and  courts  will  be  keen-sighted  to  discorer  an  in- 
tention to  make  a  gift  to  charity. 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  Gbobob 
A.  DupuT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    AfDrmed.    Opinion  filed  Norember  29, 1912. 

Thomas  E.  D.  Bradley  and  Elmeb  A«  Boat,  for  ap- 
pellant. 

Chables  Lane,  for  appellees. 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Jane  E.  Eeynolds  by  her  will  dated  September  4, 
1889,  devised  and  bequeathed  her  entire  estate  to  Ben- 
jamin F.  Quimby,  upon  certain  trusts  therein  men- 
tioned, *  *  giving  to  him  as  such  trustee  such  power  and 
authority  over  the  property  *  *  *  as  may  be  nec- 
essary to  carry  my  intentions  into  effect  in  the  execu- 
tion of  my  will.*' 

The  controversy  before  us  arises  over  the  bequest 
of  the  remainder  of  her  estate,  which  is  as  follows : 

**I  further  direct  my  said  executor  to  give  istnd  con- 
vey all  the  remainder  of  my  estate,  goods  and  chattels 
to  my  beloved  grandson  Walter  Eeynolds  Quimby, 
whenever  he  may  appear  and  make  claim  to  or  for 
the  same.  If,  however,  at  the  expiration  of  five  yeaxs 
from  the  date  of  my  said  decease,  my  said  grandson 
does  not  so  appear  and  at  the  end  of  such  period  of 
five  years  it  is  not  known  that  my  said  grandson  is 
living,  I  hereby  direct  that  all  that  may  remain  of 
the  money  and  amounts  due  me  which  may  be  col- 
lected by  my  said  executor  or  trustee,  with  the  ac- 
cumulated interest,  shall  be  paid  to  the  Chicago  Waif's 
Mission  and  Training  School.*^ 

The  grandson,  Walter  Quimby,  never  appeared.  He 
had  disappeared  in  1880,  some  nine  years  prior  to 
the  making  of  the  will,  and  was  never  found.  It  is 
alleged  in  the  answer  filed  by  the  heirs  claiming  the 


Chicago — Fibst  District — ^Novbmbeb,  1912.    369 

Quimby  v.  Quimby,  175  111.  App.  367. 

fund  that  he  is  dead,  that  he  died  before  the  death  of 
Jane  E.  Reynolds,  and  the  decree  entered  by  the  chan- 
cellor so  finds. 

The  Chicago  Waif's  Mission  and  Training  School 
was  a  voluntary  association  conducting  a  Sunday 
School  for  neglected  children  in  the  city  of  Chicago, 
and  afterwajds  in  addition  to  religious  services  be- 
gan looking  after  the  temporal  welfare  of  dependent 
boys.  It  was  organized  as  a  corporation  not  for  profit 
on  January  22,  1889,  the  objects,  as  stated  in  its  ar- 
ticles of  incorporation,  being  ''to  provide  suitable 
homes  for  the  homeless  and  the  dependent  and  needy 
boys  and  girls  in  the  State  of  Illinois,  wherein  they 
may  be  properly  cared  for  while  they  are  being  edu- 
cated and  taught  some  useful  trade  or  occupation, 
and  aid  them  in  various  other  ways.'' 

Mrs.  Eeynolds,  the  testatrix,  having  died  on  Novem- 
ber 17,  1894,  the  five  years  within  which  her  grand-^ 
son,  Walter  Quimby,  could  claim  the  bequest  to  him 
expired  on  November  17,  1899.  At  that  time  the  Chi- 
cago Waif's  Mission  and  Training  School  had  wholly 
ceased  to  carry  on  the  work  for  which  it  was  organized, 
or  any  other  work,  having  about  a  year  prior  to  that 
time  turned  over  to  the  Illinois  Industrial  Training 
School  for  Boys,  at  Glenwood,  Illinois,  all  of  its  prop- 
erty and  boys.  The  Illinois  Industrial  Training 
School  for  Boys  afterwards  changed  its  name  to  the 
Illinois  Manual  Training  School  Farm,  and  is  the  ap- 
pellant here.  On  July  1, 1902,  an  order  of  cancellation 
of  the  charter  of  the  Chicago  Waif's  Mission  and 
Training  School  was  entered  in  the  office  of  the  Secre- 
tary of  State,  and  it  has  never  been  reinstated. 

Benjamin  F.  Quimby,  the  trustee  named  in  the  will, 
having  died  July  17  1897,  the  Title  Guaranty  &  Trust 
Company  was  appointed  trustee  to  succeed  him  on 
May  4,  1898.  The  Chicago  Title  &  Trust  Company 
(which  by  consolidation  had  succeeded  the  Title  Guar- 
anty &  Trust  Company  as  trustee)  on  November  4, 
1908,  filed  its  petition  in  tjie  chancery  court  represent- 
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ing  that  distribution  could  not  be  made  to  the  Chicago 
Waif's  Mission  and  Training  School  as  it  had  ceased 
to  carry  on  the  charitable  work  for  which  it  was  or- 
ganized, and  set  up  the  claim  of  the  heirs  and  of 
others  and  asked  for  an  order  of  court  in  the  prem- 
ises. The  bill  made  as  parties  defendant  the  heirs  of 
Walter  Reynolds  Quimby  and  *' unknown  owners  *\ 
To  this  bill  certain  collateral  heirs  at  law  of  the  tes- 
tatrix filed  their  answer,  as  did  the  Attorney  Gen- 
eral, who  was  made  a  defendant.  The  Illinois  Manual 
Training  School  Farm  filed  its  answer  as  one  of  the 
unknown  owners  made  parties  defendant  to  the  peti- 
tion, and  claimed  the  fund  under  the  equitable  doc- 
trine of  cy  pres,  by  reason  of  the  similarity  of  the  work 
carried  on  by  it  to  that  carried  on  by  the  Chicago 
Waif  ^s  Mission  and  Training  School.  This  training 
school  farm  is  a  corporation  not  for  pecuniary  benefit. 
Its  object  is  stated  in  its  articles  of  incorporation 
thus :  *  *  To  provide  a  home  and  proper  training  school 
for  destitute  and  dependent  boys  who  may  be  com- 
mitted to  its  charge.^'  Upon  hearing,  a  decree  wap 
entered  by  the  chancellor  fiaiding  the  facts  as  above  set 
forth,  and  also  determining  the  heirs  at  law  and  next 
of  kin  of  Jane  Reynolds,  and  further  that  iuasmuch 
as  the  Chicago  Waif's  Mission  and  Training  School 
ceased  to  carry  on  the  charitable  work  for  which  if 
was  organized  on  July  14,  1898,  '^and  has  not  since 
said  last  mentioned  date  done  or  performed  any  of 
the  work  for  which  it  was  organized,  and  has  discon- 
tinued the  exercise  of  its  corporate  functions  and  aban- 
doned its  corporate  franchises,  it  is  not  now  entitled 
to  said  trust  estate  or  any  part  thereof. ' '  The  decree 
further  found  ''that  there  is  nothing  in  said  will  of 
Jane  E.  Reynolds,  deceased,  showing  a  general  char- 
itable intention,  and  showing  that  the  said  testatrix 
intended  to  devote  said  trust  estate  to  charitable  pnr- 
poses  in  the  event  that  the  gift  over  to  the  Chicago 
Waif's  Mission  and  Training  School  failed,  and  that 
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therefore  the  said  trust  estate  ought  not  to  be  applied 
cy  pres  by  the  court  to  other  charitable  purposes." 
From  this  decree  the  Illinois  Manual  Training  School 
Farm,  hereinafter  called  appellant,  has  appealed  to 
this  court. 

Counsel  for  appellant  correctly  say  that :  *  *  The  sole 
question  presented  is:  Does  the  record  make  out  a 
case  for  the  application  of  the  cy  pres  doctrine  ?'^  The 
usual  definition  of  the  equitable  rule  of  cy  pres  has 
been  stated  thus :  * '  When  a  definite  function  or  duty 
is  to  be  performed,  and  it  cannot  be  done  in  exact  con- 
formity with  the  scheme  of  the  person  or  persons  who 
have  provided  for  it,  the  duty  may  be  performed  with 
as  close  approximation  to  that  scheme  as  reasonably 
practicable.''  12  Cyc.  1191.  And  in  White  v.  Fisk, 
22  Conn.  30,  the  cy  pres  doctrine  is  thus  described: 
"It  seems  to  be  this,  that  if  it  can  be  seen  that  a 
charity  was  intended,  by  a  testator,  but  the  object 
specified  cannot  be  accomplished,  the  funds  may  be 
applied  to  other  charitable  purposes,  or  that  the  chan- 
cellor may  seize  them  as  a  sort  of  waif,  and  apply 
them  as  his,  or  the  king's  good  conscience,  shall  direct. 
•  *  *  In  this  way  the  chancellor  substitutes  him- 
self in  the  donor's  place,  and  really  makes  the  will 
himself."  If  this  broad  statement  of  the  rule  compre- 
hended all  the  elements  involved,  the  application  of  it 
would  be  comparatively  free  from  difficulty.  Courts 
would  determine  only  whether  the  organization  named 
by  will  as  the  beneficiary  was  capable  of  taking,  and 
if  it  were  incapable  what  other  organization  nearest  ap- 
proached it  in  its  purposes  and  work.  In  undertaking 
to  carry  out  the  intentions  of  persons  making  chari- 
table bequests,  courts  early  were  met  with  the  ques- 
tion of  whether  or  not  the  testator  had  intended  to 
aid  a  general  class  needing  charitable  assistance,  or 
only  the  particular  and  specific  organization  named  in 
the  will.  Almost  without  exception,  therefore,  the 
cases  in  which  the  application  of  the  rule  of  cy  pres  is 
sought  turn  upon  the  conclusion  of  the  court  as  to 
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whether  or  not  the  will  evidenced  a  general  charitable 
intent.  This  is  the  controlling  inquiry  before  us. 
From  an  inspection  of  the  clause  of  the  will  under  con- 
sideration it  is  seen  that  the  testatrix  used  no  special 
words  indicating  an  intention  to  benefit  needy  boys 
and  girls  generally ;  so  that  the  critical  question  arises, 
can  a  general  charitable  intent  to  benefit  a  particular 
class  of  dependents  be  deduced  from  the  sole  fact  that 
the  organization  named  in  the  will  was  engaged  in 
charitable  work  for  that  particular  class  of  depend- 
ents !  Or  applying  the  question  to  the  facts  before  us, 
can  a  general  charitable  intent  to  benefit  needy  boys 
and  girls  generally,  be  deduced  from  the  sole  fact  that 
the  Chicago  Waif's  Mission  and  Training  School  was 
engaged  in  charitable  work  for  needy  boys  and  girls  ? 
Many  cases  have  been  cited  by  counsel  for  both  par- 
ties, but  none  exactly  in  point  as  touching  this  par- 
ticular question. 

The  general  rule  stated  in  Pomeroy's  Equity  Juris- 
prudence, vol.  3,  page  1964,  is:  ''A  limitation  upon 
the  generality  of  the  doctrine  seems  to  be  settled  by 
the  recent  decisions,  that  where  the  donor  has  not  ex- 
pressed his  charitable  intention  generally,  but  only 
by  providing  for  one  specific  particular  object,  and 
this  object  cannot  be  carried  out,  or  the  charity  pro- 
vided for  ceases  to  exist  before  the  gift  takes  effect, 
then  the  court  will  not  execute  the  trust;  it  wholly 
fails."  And  in  Underhill  on  Wills,  vol.  2,  page  1230, 
the  statement  is  made:  ''If,  however,  the  testator  has 
not  used  language  from  which  a  general  charitable  in- 
tent may  be  implied,  or  if  he  has  pointed  out  some 
particular  institution  or  mode  of  application  by  which 
the  charity  is  to  be  carried  out,  the  court  will  not  de- 
cree an  execution  cy  pres,  when,  for  any  reason,  the 
carrying  into  effect  of  the  particular  charitable  intent 
of  the  testator  becomes  impracticable."  It  would 
serve  no  useful  purpose  to  cite  the  many  cases  in 
which  is  discussed  this  limitation  upon  the  general 
rule  of  cy  pres,  but  from  a  study  of  these  cases  it  will 
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be  seen  that  the  test  seems  to  be  this,  that  if  the  be- 
quest is  to  a  cause  or  for  a  purpose  or  to  aid  and  fur- 
ther a  plan  or  scheme  of  public  benefit,  there  is  evi- 
dence of  a  general  charitable  intent.  This  is  illus- 
trated in  Eichardson  v.  MuUery,  200  Mass.  247,  a  case 
which  appellant's  counsel  urge  as  sustaining  their 
contention.  In  this  case  the  gift  was  ' '  to  the  life-sav- 
ing station  to  be  built  and  established'',  and  it  was 
held  not  to  be  a  gift  to  any  specific  organization,  but 
to  which  ever  life-saving  station  might  be  engaged  in 
the  usual  work  of  such  a  station  in  that  locality.  A 
similar  case  is  Mason  v.  Bloomington  Library  Ass'n, 
237  111.  442,  where  the  bequest  was  to  ''an  art  studio 
or  art  gallery  and  studio,  meaning  thereby  a  suitable 
place  wherein  works  of  art  will  be  collected,  kept, 
preserved  or  exhibited  for  the  advancement  of  edu- 
cation in  art."  Applying  this  test  to  the  clause  of 
the  will  before  us,  it  will  be  seen  at  once  that  the  gift 
is  not  to  any  cause,  plan  or  scheme  of  charity,  but  to 
a  specific  and  particular  organization.  We  therefore 
must  hold  that  the  better  reasoning  favors  the  con- 
clusion that  no  general  charitable  intent  was  indicated 
by  the  testatrix  in  her  will.  To  hold  otherwise  would 
so  extend  the  application  of  the  rule  of  cy  pres  as  to 
compel  courts  to  administer  charitable  bequests  in 
every  case  where  the  particular  object  named  in  the 
will  is  incapable  of  taking,  unless  apt  words  negativ- 
ing such  a  course  should  be  used  in  the  will.  The  true 
rule  is  that  the  court  will  not  act  for  the  testator  in 
this  regard  unless  some  words  are  used  in  the  will 
showing  an  intention  which  only  the  chancery  court 
can  carry  out. 

Counsel  for  appellant  urge  that  the  gift  to  the  Chi- 
cago Waif's  Mission  and  Training  School  being  for  a 
charitable  purpose,  therefore  the  gift  was  a  charitable 
gift  or  a  gift  to  charity.  This  may  be  true  in  a  cer- 
tain sense,  but  it  does  not  follow  from  this  fact  alone 
that  it  was  a  gift  to  charity  generally. 
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We  have  reached  the  foregoing  conclusion  not  for- 
getting that  gifts  to  charity  are  especially  favored  in 
law,  and  that  courts  should  be  ** keen-sighted*^  to  dis- 
cover an  intention  to  make  a  gift  to  charity. 

For  the  reasons  above  indicated  the  decree  of  the 
chancellor  will  be  aflSrmed. 

Affirmed. 


Frank  G.  Glark^  Appellant,  v.  Pond  Greek  Hill  &  Ele- 
vator Company,  Defendant. 

First  State  Bank  of  Pond  Creek,  Oklahomay  Inter- 
pleader^ Appellee- 
Gen.  No.  17,442. 

Attachment — affidavit  and  other  papers  are  not  evidence  that 
plaintiff  is  a  creditor.  Where  an  intervening  claimant  claims  a 
fund  admitted  to  be  due  by  a  garnishee  in  a  nonresident  attach- 
ment suit,  the  plaintiff  cannot  question  the  claim  without  proving 
that  he  is  a  creditor,  and  the  affidavit  and  other  papers  In  the  at- 
tachment suit  are  not  evidence  of  such  fact. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs 
N.  GooDNOw,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  November 
29,  1912. 

Frank  F.  Eeed  and  Charles  A.  Whuams,  for  ap- 
pellant. 

ShiBer,  Isaacs,  Silber  &  Woley,  for  appellee ;  Fred- 
erick D.  Silber,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Appellant  brought  an  action  in  attachment  in  the 
Municipal  Court  of  Chicago  against  the  Pond  Creek 
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Mill  &  Elevator  Co.  of  Oklahoma,  alleging  the  non- 
residence  of  the  defendant  as  the  basis  for  the  attach- 
ment. In  the  attachment  writ  the  Durand  &  Kasper 
Co.,  a  corporation  of  Chicago,  was  named  as  gar- 
nishee  and  was,  duly  served.  A  declaration  with  com- 
mon  counts,  copy  of  the  account  sued  on,  and  inter- 
rogatories to  the  garnishee  were  filed.  The  garnishee 
answered,  setting  out  various  purchases  of  flour  by  it 
from  the  defendant,  on  which  there  was  due  and  un- 
paid, $6,708.82.  Subsequently  the  First  State  Bank 
of  Pond  Creek,  Oklahoma,  appellee  herein,  inter- 
pleaded, claiming  that  the  amount  due  from  the  gar- 
nishee had  been  transferred  from  the  defendant  to 
appellee  by  giving  and  crediting  drafts  drawn  by  the 
defendant  on  the  Durand  &  Kasper  Co.  to  the  order 
of  the  cashier  of  the  First  State  Bank,  appellee,  dated 
on  the  same  days  of  shipments  of  flour  to  the  Durand 
&  Kasper  Co.,  and  that  thereby  the  bank  became  the 
owner  of  each  draft  and  the  fund  to  be  realized  there- 
from, and  that  the  entire  fund  in  the  hands  of  the  gar- 
nishee belonged  to  the  interpleader,  the  appellee.  Ap- 
pellant filed  his  answer  to  the  interplea,  denying  that 
the  appellee  was  the  owner  of  or  entitled  to  any  part 
of  the  funds  in  the  hands  of  the  garnishee.  The  case 
was  tried  by  the  court  without  a  jury  and,  after  hear- 
ing and  argument,  the  court  found  the  issues  as  to 
the  claim  of  the  intervenor  to  the  fund  in  the  hands  of 
the  garnishee  in  favor  of  the  intervening  claimant, 
the  First  State  Bank,  appellee,  and  judgment  was  en- 
tered on  the  finding.  Appellant  has  appealed  from 
this  judgment  and  asks  this  court  to  reverse  the  same. 
We  shall  refrain  from  discussing  the  points  ably 
presented  by  appellant 's  counsel  touching  the  question 
of  priority  between  appellant  and  appellee,  for  the 
reason  that  we  must  sustain  the  point  made  by  ap- 
pellee's counsel,  namely,  there  being  no  proof  that  ap- 
pellant is  a  creditor  of  the  defendant,  he  will  not  be 
heard  to  question  the  claim  of  the  interpleader  to  the 
fund.    Appellant  introduced  no  evidence  upon  the  trial 
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that  the  defendant  owed  him  anything.  There  was  no 
evidence  that  he  was  a  creditor.  The  afiSdavit  and 
other  papers  in  the  attachment  suit  are  not  evidence 
of  this  fact. 

In  Yost  Mfg.  Co.  V.  Alton,  168  HI.  564,  566,  the 
court  said  concerning  the  same  situation  as  is  before 
us:  ** Appellant  introduced  no  evidence  that  it  was 
a  creditor  of  the  Climax  Cycle  Company,  except  the  af- 
fidavit, bond  and  other  papers  in  the  attachment  suit, 
as  before  stated.  These  were  not  evidence  of  any  in- 
debtedness due  the  appellant.  Without  evidence  of 
such  an  indebtedness  the  appellant  could  not  raise  any 
question  of  fraud,  it  not  being  shown  to  be  a  creditor. 
(Springer  v.  Bigford,  160  EQ.  495.)  Without  evidence, 
therefore,  that  appellant  was  a  creditor,  and  it  not 
being  in  a  position  to  raise  any  question  of  fraud,  it 
was  not  error  in  the  trial  court  to  instruct  the  jury,  at 
the  close  of  all  the  evidence,  to  find  for  appellee." 
This  is  the  rule  recognized  and  stated  in  A.^  D.  Juil- 
liard  &  Co.  v.  May,  130  111.  87,  and  Springer  v.  Big- 
ford,  160  111.  495,  where  the  court  said :  * '  But  one  im- 
portant and  essential  element  of  such  proof  was  wholly 
omitted, — that  is,  that  appellant  was  a  creditor  of  the 
defendant  in  the  attachment  Appellant  was  not  in- 
jured by  the  alleged  fraudulent  transfer  unless  he  was 
a  creditor  of  the  vendor,  and  the  court  could  not  find 
that  he  was  such  creditor  simply  because  he  had 
brought  an  attachment  suif  To  the  same  effect  is 
Campbell  &  Zell  Co.  v.  Boss,  187  111.  553,  where  the 
court  said :  *  *  But  we  have  held  that  before  a  plaintiff 
in  the  attachment,  upon  an  issue  of  this  character, 
can  question  the  good  faith  of  the^  transfer  under 
which  the  claimant  claims  title,  he  must  prove  that  the 
relation  of  debtor  and  creditor  existed  between  the  de- 
fendant and  himself, — in  other  words,  must  prove  that 
the  defendant  was  indebted  to  him.''  And  in  Clayton 
V.  Clayton,  250  111.  433,  439,  the  court  referred  to  the 
case  of  Yost  Mfg.  Co.  v.  Alton,  supra,  as  follows :  **The 
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attaching  creditor  there,  as  here,  relied  on  the  affidavit 
and  other  papers  to  establish  his  indebtedness  on  an 
issue  being  tried  between  the  attaching  creditor  and  a 
third  party  who  claimed  the  property  by  interplea. 
There  being  no  other  evidence  that  the  plaintiff  in  the 
attachment  was  a  creditor  of  the  defendant  in  that  pro- 
ceeding the  trial  court  directed  a  verdict  for  the  inter- 
pleader, ' '  and  the  court  proceeds  further  to  quote  with 
approval  this  decision. 

These  decisions  are  decisive  of  the  case  before  us. 
The  suggestion  that  the  interpleading  claimant  cannot 
question  the  sufficiency  of  the  attachment  proceedings, 
service  or  levy  without  specially  pleading  is  not  in 
point.  It  is  not  the  sufficiency  of  the  attachment  pro- 
ceeding that  is  questioned,  but  appellant  has  failed  to 
prove  that  which  he  had  the  burden  of  proving — ^that 
is,  that  he  was  a  creditor  having  a  right  to  contest  the 
claim  of  an  intervening  claimant.  There  is  nothing  to 
indicate  to  this  court  that  the  point  above  discussed 
was  not  before  the  trial  court. 

For  the  reason  given  the  judgment  is  affirmed. 

Affirmed. 


Jobn  Eerins,  a  minor,  by  Hicliael  Eerins  his  next 
friend.  Appellee,  v.  John  Anderson  and  Busli  & 
Lane  Piano  Company,  Defendants. 

Appeal  of  John  Anderson. 

Gen.  No.  17,464. 

1.  Neoligence— ^u^V  to  toy  jumping  on  wagon.  Where  a  six- 
year-old  boy  jumps  on  a  wagon  and  slips  and  falls  in  front  of  a 
wheel  in  attempting  to  get  off,  the  driver  owes  no  duty  other  than 
not  to  injure  him  wantonly  or  wilfully. 

2.  Negugenob — when  no  evidence  of  torongful  act  hy  wagon 
driver.    Where  a  six-year-old  boy  jumped  on  a  wagon  unknown  to 
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the  driver  and  slipped  and  fell  in  front  of  a  wheel  In  attempting 
to  get  off,  there  is  no  evidence  of  wilful  or  wanton  conduct  on  the 
part  of  the  driver,  and  peremptory  instruction  should  be  granted. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Adelob  J.  Petit,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1911. 
Reversed  with  finding  of  fact.    Opinion  filed  November  29,  1912. 

Henry  S.  Wilcox,  for  appellee;  Jesse  Wilcox,  of 
counsel. 

No  appearance  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

John  Kerins,  a  child  of  six  years  of  age,  in  Decem- 
ber, 1904,  met  with  an  accident  in  attempting  to  leave 
a  wagon  belonging  to  and  driven  by  the  defendant, 
John  Anderson.  Suit  was  brought  against  Anderson 
and  the  Bush  &  Lane  Piano  Company.  Upon  the 
trial  the  jury  was  instructed  by  the  court  to  find  the 
Bush  &  Lane  Piano  Company  not  guilty,  and  a  ver- 
dict of  $150  was  returned  against  the  defendant,  An- 
derson, and  judgment  entered  thereon,  from  which 
Anderson  appeals.  The  appellee  does  not  appear  in 
this  court. 

It  is  argued  that,  admitting  the  truth  of  the  testi- 
mony on  behalf  of  plaintiff,  there  is  no  liability  of 
defendant  for  damages.  The  wagon  was  a  two-horse 
piano  wagon,  and  empty;  it  had  a  flat  bottom,  with 
no  sides.  Anderson  was  driving  past  the  school  house 
at  Albany  and  Van  Buren  streets  when  some  boys 
(including  plaintiff  and  an  older  brother)  coming 
from  school  jumped  on  the  wagon.  Anderson  paid  no 
attention  to  them,  but  turned  north  on  Kedzie  avenue, 
the  horses  walking  all  the  time.  North  on  Monroe 
street  he  started  to  tiim  his  wagon  out  of  the  north- 
bound car  track  to  avoid  a  northbound  car,  and  the 
boys  began  to  jump  off  the  wagon.    Apparently  all  of 
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them  jumped  off  from  the  rear  except  plaintiff,  who, 
attempting  to  get  off  at  the  side,  slipped  and  fell  in 
front  of  the  rear  wheels  of  the  wagon,  which  ran  over 
his  leg. 

The  motorman  of  the  northbound  car  says  that  An- 
derson all  the  time  was  looking  straight  ahead  and 
apparently  did  not  know  of  the  accident  until  told  of 
it  by  the  motorman.  Anderson  says  that  he  did  not 
know  that  the  boys  were  on  the  wagon,  and  that  the 
first  time  he  saw  plaintiff,  John  Kerins,  was  after  the 
accident.  As  soon  as  Anderson  was  told  that  the  child 
[  had  been  hurt  he  stopped  his  wagon,  picked  the  boy 

I  up,  took  him  to  a  doctor's  oflSce  nearby  and  remained 

I  with  him  until  the  boy's  mother  came.    John  Kerins, 

I  the  plaintiff,  testified,  but  remembered  hardly  any- 

thing about  the  occurrence. 
I  As  announced  in  many  decisions  under  like  circum- 

•  stances,  the  defendant  owed  no  duty  to  the  plaintiff 

1  other  than  not  to  injure  him  wantonly  or  wilfully. 

Legal  liability  is  based  upon  the  breach  of  some  legal 
duty,  and  there  is  no  evidence  in  this  record  that  would 
justify  a  finding  that  the  injury  to  the  plaintiff  was 
the  result  of  any  wanton  or  wilful  conduct  on  the  part 
of  the  defendant.  Belt  Ey.  Co.  of  Chicago  v.  Char- 
ters, 123  111.  App.  322 ;  Hebard  v.  Mabie,  98  111.  App. 
543 ;  Conlon  v.  Bailey,  58  111.  App.  261 ;  Chicago  W. 
D.  E.  Co.  V.  Hair,  57  111.  App.  587 ;  Barry  v.  Stevens, 
206  Mass.  78 ;  Eice  v.  Buffalo  Steel-House  Co.,  17  App. 
Div.  (N.  Y.)  462. 

Upon  the  facts  appearing  in  the  record  we  find  that 
the  defendant,  Anderson,  was  not  guilty  of  negligence 
as  charged  in  the  declaration  or  any  count  thereof, 
and  that  it  was  error  in  the  trial  court  in  not  instruct- 
ing the  jury  to  that  effect.  The  judgment  is  reversed 
and,  as  there  can  be  no  recovery,' judgment  for  the  de- 
fendant will  be  entered  in  this  court. 

Reversed  with  finding  of  fact. 
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Charles  H.  Allen,  Defendant  in  Error,  y.  Miebael  J. 

Bough  an,  Plaintlif  in  Error. 

Gen.  No.  17,170. 

1.    Municipal  coitbt — proceedings  at  trial  to  he  reviewed,  must  be 
preserved  in  the  form  required  hy  statute.    When  what  purports  to 
be  -a  stenographic  report  of  proceedings  had  at  the  trial,  is  certified 
to  as  a  "statement  of  facts/'  it  cannot  be  treated  as  a  part  of  the 
record,  and  errors  assigned  upon  it  cannot  be  considered. 

2.  Municipal  coimT— affidavit  of  merits  which  merely  denies 
generally  is  not  sujBfident,  Under  rule  20  of  the  Municipal  Ck>urt  an 
affidavit  of  merits  which  merely  denies  generally  the  facts  alleged 
in  the  statement  of  claim  is  not  sufficient. 

3.  Municipal  coubt — where  amended  affidavit  of  merits  filed. 
Where  an  affidavit  of  merits  is  stricken  from  the  files  and  leave 
is  taken  to  file  an  amended  one,  the  defendant  is  considered  to  have 
abided  by  the  action  of  the  court  and  is  bound  in  the  same  way 
as  a  party  who  fails  to  stand  by  his  demurrer  at  common  law. 

4.  Pleading — counterclaim  properly  stricken  from  the  files. 
Where  the  counterclaim  does  not  relate  to  the  subject-matter  of 
the  cause  of  action,  it  is  properly  stricken  from  the  files. 

5.  Municipal  coust — pleading.  Under  the  simplified  procedure 
of  the  Municipal  Court  only  the  substantial  or  chief  facts  necessary 
to  show  either  a  legal  cause  of  action  or  a  legal  defense,  and  the 
nature  of  it,  need  be  stated,  and  evidentiary  facts  should  be  omitted. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Isidohk  H. 
HiMES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1911.    Affirmed.    Opinion  filed  December  3,  1912. 

J.  A.  Coleman,  for  plaintiff  in  error. 
William  T.  Dickebman,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court 

This  is  a  case  of  the  fourth  class.  Paragraph  6  of 
Section  23  of  the  Municipal  Court  Act  provides  two 
methods  of  preserving  for  review  a  record  of  pro- 
ceedings had  at  the  trial.  One  is  by  a  correct  state- 
ment of  the  facts  appearing  upon  the  trial  and  of  the 
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questions  of  law  involved  and  of  the  decisions  of  the 
court  thereon,  and  the  other  is  by  a  correct  steno- 
graphic report  of  the  proceedings  at  the  trial  and  cor- 
rect  statement  of  such  other  proceedings  as  the  party 
requesting  it  may  desire  to  have  reviewed.  Which- 
ever it  is  it  must  be  authenticated  or  attested  as  such 
by  the  judge  of  that  court,  otherwise  it  is  not  properly 
a  part  of  the  record  and  cannot  be  considered.  What 
is  presumably  a  stenographic  report  of  proceedings 
had  at  the  trial  is  certified  to  in  this  record  as  a 
*' statement  of  facts. '*  It  does  not  set  forth  a  state- 
ment of  facts  nor  questions  of  law.  In  construing  this 
section  in  Seehausen,  Wehrs  &  Co.  v.  Interstate  Steel 
&  Iron  Co.,  150  HI.  App.  179,  we  said:  ''That  the  in- 
strument, incorporated  by  the  clerk  into  the  record,  is 
such  statement  as  the  statute  requires  must  not  be 
left  to  conjecture,  presumption  or  assumption,  but 
must  be  shown  by  proper  authentication  or  attesta- 
tion. •  •  •  We  cannot  indulge  in  the  presumption 
that  the  instrument  is  what  on  its  face  it  does  not  pur- 
port to  be  and  what  no  one  asserts  it  to  be.'*  We  have 
followed  the  practice  of  striking  similar  certificates 
from  the  record.  See  Levy  v.  Froelich,  172  111.  App. 
170.  While  this  portion  of  the  record  may  have  been 
intended  for  a  stenographic  report,  without  the  judge's 
certification  to  that  effect  we  do  not  know  that  it  is 
such,  or  that  it  is  correct.  It  clearly  is  not  a  state- 
ment of  facts  nor  certified  to  be  correct,  as  required 
by  the  statute.  Not  being  in  conformity  with  the  stat- 
ute it  cannot  be  treated  as  a  part  of  the  record  and 
errors  assigned  upon  it  cannot  be  considered. 

Considering  only  such  assignments  of  error  as  are 
argued,  and  not  based  upon  such  alleged  ''statement 
of  facts,''  we  are  first  asked  to  hold  that  it  was  er- 
ror to  strike  from  the  files  that  part  of  the  aflSidavit  of 
defense  which  counsel  contends  answers  the  office  of 
the  plea  of  general  issue.  It  is  enough  to  say  that, 
under  Eule  20  of  that  court,  an  affidavit  of  merits 
which  merely  denies  generally  the  facts  alleged  in  the 
statement  of  claim  is  not  sufficient. 


382  Appellate  Courts  of  Illinois. 

^-»—  ■  ■  ■  ■  ■       '  ■ ' '       ^— — ^ 

Allen  v.  Roughan,  175  111.  App.  380. 

.— — ^—111  -  I'—i^— »-^— 1^^— ^^— ^^— ^—  ^-^■^^^■— ^— ^^^^^^^— — ^■^^»— ^— ^— ^^— ^i^»»^-^— ^— » 

The  other  errors  assigned  may  well  be  considered 
together.  One  is  to  striking  the  '*  set-off  and  counter- 
claim'' from  the  files;  another  to  striking  of  the  ** affi- 
davit of  merits  and  set-off"  from  the  files,  and  another 
to  entering  a  default  for  want  of  an  *' affidavit  of 
merits."  While  plaintiff  does  not  specifically  desig- 
nate which  instrument  or  instruments  he  refers  to, 
several  of  which  were  stricken  from  the  files,  yet  as 
he  obtained  leave  to  withdraw  all  affidavits  filed  prior 
to  October  13th,  he  presumably  refers  in  his  assign- 
ments to  the  two  instruments  filed  October  13th,  and 
designated  respectively  as  '*  statement  of  counter- 
claim" and  '^afljdavit  of  merits."  On  October  28th 
an  order  was  entered  striking  them  from  the  files  and 
granting  leave  to  file  * '  an  amended  affidavit  of  merits ' ' 
in  two  days.  Presumably  this  meant  a  new  affidavit 
of  merits,  as  there  was  nothing  left  in  the  record  to 
amend.  On  November  1st  defendant  moved  for  leave 
to  file  '*an  amended  affidavit  of  merits"  and  the  mo- 
tion was  denied,  and  default  taken  for  want  thereof. 
A  so  called  ''certificate  of  evidence,"  for  which  we 
find  no  authority  in  the  Municipal  Court  Act,  contains 
the  proffer  of  such  an  affidavit.    We  cannot  consider  it. 

While  no  grounds  are  set  forth  in  the  record  for  the 
court's  striking  from  the  files  the  ''claim  of  set-off" 
and  the  "affidavit  of  merits"  filed  October  13th,  yet 
justification  in  so  doing  may  be  found  in  that  the 
counterclaim  did  not  grow  out  of  the  subject-matter 
of  the  cause  of  action,  and  because  the  defendant,  hav- 
ing taken  leave  to  file  an  amended  affidavit  of  merits, 
must  be  held  to  have  abided  by  the  action  of  the  court 
in  striking  his  previous  affidavits  from  the  files.  If 
it  was  stricken  from  the  files  for  insufficiency  defend- 
ant would  be  bound  in  the  same  way  as  is  the  party 
who  fails  to  stand  by  his  demurrer  at  common  law 
(Bennett  v.  Union  Cent.  Life  Ins.  Co.,  203  HI.  439) ; 
for  a  motion  to  strike  from  the  files  for  insufficiency 
an  affidavit,  which  answers  the  purpose  of  a  pleading, 
performs  the  office  of  a  demurrer  at  common  law. 
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We  are  forced  to  observe  that  the  record  is  ren- 
dered more  or  less  obscure  and  confusing  by  the  in- 
definite use  of  the  terms  employed  in  the  Municipal 
Court  to  designate  what  answer  for  pleadings,  and 
by  the  absence  of  a  showing  in  the  record  of  grounds 
for  the  court's  action,  thus  necessitating  much  need- 
less labor  in  examining  the  record.  Several  of  these 
affidavits  could  properly  have  been  stricken  from  the 
files  both  for  impertinence  and  setting  forth  eviden- 
tiary facts.  They  were  in  a  form  that  tends  to  defeat 
the  contemplated  purpose  of  simplified  procedure,  and 
that  casts  an  unnecessary  burden  on  a  court  of  re- 
view. In  cases  of  the  fourth  class  neither  the  act  nor 
the  rules  adopted  thereunder,  as  we  understand  them, 
require  more  than  that  the  substantial  or  chief  facts 
necessary  to  show  either  a  legal  cause  of  action  or  a 
legal  defense,  and  the  nature  of  it,  need  be  stated. 
They  do  not  contemplate  pleading  evidentiary  facts. 
Nearly  fifty  pages  of  this  record  are  devoted  to  a 
futile  attempt  apparently  to  bring  to  an  issue  the 
charge  of  maliciously  converting  plaintiff's  property 
to  defendant's  own  use;  and  frequently  upon  grounds 
not  manifest  and  left  to  surmise,  several  unduly  long 
affidavits  were  stricken  from  the  files,  and  at  last  judg- 
ment was  entered  as  by  default. 

Upon  a  careful  review  of  the  record,  however,  we 
are  constrained  to  hold,  that  whether  or  not  the  last 
affidavit  of  merits  was  properly  stricken  from  the 
files,  plaintiff  is  in  no  position  to  complain,  having 
taken  leave  to,  and  failed  to  file  another;  that  the 
counterclaim  did  not  relate  to  the  subject-matter  of 
the  cause  of  action,  and  was  properly  stricken  from 
the  files;  that  judgment  by  default  was,  therefore, 
properly  entered;  and  that  the  proceedings  relating 
to  the  trial  before  the  jury  were  not  preserved  in  the 
form  required  by  the  statute  for  the  consideration  of 
errors  assigned  thereon.  The  judgment  will,  there- 
fore, be  affirmed. 

Affirmed. 
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P.  MeDonnell,   Defendant   in   Error,  y.   Fitzpatrick 

Brothers,  Plaintiff  in  Error. 

Gen.  No.  17,467. 

Municipal  oottbt — conformity  of  pleadings  and  proof.  Under 
rule  17  of  the  Municipal  Court  defendant  is  confined  to  defenses 
specifically  set  out  in  affidavit  of  merits,  and  in  an  action  for  veter- 
inary services  evidence  of  malpractice  is  not  admissible  where  the 
defense  set  forth  is  breach  of  warranty. 

ElTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  December  3,  1912. 

Qthn  O'Bbien  and  0.  A.  Abnston,  for  plaintiff  in 
error. 

Edwabd  J.  Hennesst  and  John  F.  Eosen,  for  de- 
fendant in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  case  was  tried  before  the  court  upon  a  state- 
ment of  claim  for  money  due  for  veterinary  services 
and  medicines  furnished  by  plaintiff  for  certain  horses 
belonging  to  defendant,  and  an  affidavit  of  defense 
which  stated  in  substance  that  defendant  permitted 
the  plaintiff  to  render  such  services  and  administer 
such  medicines  only  because  of  his  representations 
that  such  medicines  would  cure  said  horses  and  ren- 
der them  immune  from  disease  for  a  certain  period, 
and  were  guaranteed  so  to  do;  that  such  representa- 
tions were  false,  and  the  horses  were  not  cured  nor 
so  rendered  immune,  but  took  sick  and  died  as  a  re- 
sult of  the  use  of  the  medicines  which  plaintiff  knew 
or  should  have  known  were  dangerous.  The  court 
found  for  the  plaintiff  on  these  issues,  and  gave  judg- 
ment for  $200. 
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Under  Rule  17  of  the  Municipal  Court,  the  defend- 
ant was  confined  to  such  defenses  as  were  specifically 
set  out  in  its  aflBdavit  of  merits.  The  legal  defense 
such  affidavit  attempts  to  set  forth  is  that  of  a  breach 
of  warranty  and  not  malpractice.  Taking  this  view, 
the  court  properly  ruled  that  evidence  merely  tending 
to  show  malpractice  was  irrelevant  to  the  issues  formed. 
But  there  is  little  ground  for  the  complaint  made  of 
such  rulings.  While  evidence  of  that  character  was 
at  times  excluded,  mostly  on  cross-examination  of 
plaintiff's  witnesses,  the  defendant  was  given  full  lati- 
tude in  introducing  evidence  relating  to  the  character 
of  treatment,  the  nature  of  medicines,  their  probable 
effect,  the  condition  of  the  horses,  and  most  that  was 
previously  rejected  as  proof  of  malpractice.  It  is 
uimecessary  to  review  each  ruling  in  detail.  The  evi- 
dence considered  and  excluded  would  hardly  have 
warranted  a  different  finding.  We  have  thoroughly 
examined  the  whole  record  and  while  the  court's  rul- 
ings were  to  some  extent  contradictory  we  are  of  the 
opinion  that  the  judgment  is  not  contrary  to  the  law 
and  the  evidence,  and  did  not  result  from  substantial 
errors  affecting  the  matters  at  issue  between  the  par- 
ties.   Par.  7,  sec.  23,  Municipal  Court  Act 

The  judgment  is  affirmed. 

Affirmed. 


Bobert  M.  Maekie,  Appellee,  y.  Webster  Manufacturing 

Company,  Appellant. 

Gen.  No.  17,627. 

1.  IffASTEB  A1TD  BEBVAKT — fuaumed  fUk.  A  senrant,  by  continu- 
ing at  work  at  a  ladle  of  molten  metal  after  he  knew  that  an  in- 
competent workman  had  been  ordered  to  place  cold  metal  in  it, 
does  not  assume  the  risk  where  the  circumstances  required  dose 
attention  to  his  work  to  prevent  the  metal  from  spilling  and  in- 
juring himself  and  others. 
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2.  Master  and  servant — (issumed  risk.  A  servant  does  not  as- 
sume the  risk  of  the  master's  negligence. 

3.  Master  and  servant — feUov>^8ervant  rule  not  involved.  If 
the  negligence  charged  and  proved  is  that  of  the  master,  the  fellow- 
servant  rule  is  not  involved. 

4.  Instructions — lohen  referring  jury  to  declaration  proper.  An 
instruction  in  an  action  for  personal  injuries  Is  proper,  though  it 
refers  the  Jury  to  the  negligence  as  charged  in  the  declaration, 
where  the  declaration  avers  facts  showing  that  plaintiff  cannot 
be  held  to  have  assumed  the  risk  and  negatives  such  assumption 
by  an  averment  of  the  exercise  of  ordinary  care  with  reference 
to  the  alleged  negligence. 

5.  Master  and  servant — instructions.  Where  it  is  alleged  the 
defendant  negligently  ordered  an  incompetent  workman  to  perform 
an  act  and  that  the  injury  complained  of  was  caused  by  the  incom- 
petent performance  thereof,  the  words,  "temporary  peril"  in  an  in- 
struction which  authorizes  recovery  under  certain  circumstances 
if  plaintiff  was  exposed  to  a  "temporary  peril"  and  if  such  expos^ 
ure  was  negligence,  refer  to  the  act  complained  of  and  are  not  mis- 
leading. 

6.  Instructions — assumption  of  fact  alleged.  An  instruction  is 
not  objectionable  which  assumes  a  fact  as  to  which  there  is  no 
controversy. 

7.  Master  and  servant — instructions.  An  instruction  is  not  re- 
versible error  which  may  be  open  to  the  construction  that  the  Jury 
may  find  from  the  evidence  alone  that  the  person  whose  alleged 
negligence  caused  the  injuries  was  a  fellow-servant,  etc.,  where 
other  instructions  stated  that  the  Jury  must  look  to  the  instmo- 
tions  for  the  law  and  that  they  should  regard  them  as  a  serieSp 
and  where  the  facts  of  the  case  did  not  involve  the  fellow-servant 
rule. 

8.  Evidence — admissibility.  Where,  in  an  action  for  injuries 
received  when  scrap  iron  was  dropped  into  a  ladle  of  molten  metal» 
there  is  no  controversy  as  to  such  act,  it  is  not  error  to  permit 
testimony  as  to  the  proper  method  of  putting  iron  into  a  ladle. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Mazzini  Slusser,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1911. 
Affirmed.  Opinion  filed  November  12,  1912.  Rehearing  denied 
December  10,  1912.  Certiorari  denied  by  Supreme  Court  (making 
dpinion  final). 

John  A.  Bloomingston,  for  appellant. 

Fred  H.  Atwood,  Frank  B.  Pease  and  Chables  O. 
LoucKS,  for  appellee. 
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Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  judgment  appealed  from  is  for  the  loss  of  an 
eye  by  appellee  while  in  appellant's  employ.  Under 
the  direction  of  the  foreman  another  employee  threw 
or  dropped  some  cold  metal,  called  sprues,  into  a 
ladle  of  molten  metal  at  which  appellee  was  at  work, 
thereby  causing  a  splash  and  a  spark  or  piece  of  metal 
therefrom  to  fly  into  appellee's  eye.  The  gist  of  the 
first  two  counts  of  the  declaration  is  that  the  foreman 
negligently  ordered  an  inexperienced  man  to  do  the 
act,  and  that  of  the  third  count  is  that  defendant  neg- 
hgently  did  the  act  by  an  inexperienced  man  without 
first  inserting  the  end  of  the  cold  metal  into  the  molten 
metal  and  then  allowing  it  to  slip  into  it. 

As  stated  in  the  language  of  appellant's  counsel: 

**It  frequently  becomes  necessary  in  the  pouring  of 
metal  to  cool  it  slightly  in  order  to  give  it  the  propfer 
consistency  for  pouring  into  the  molds  and  the  method 
of  doing  the  cooling  is  twofold :  one  method  is  to  place 
some  scrap  iron  in  the  bottom  of  the  empty  ladle 
before  it  is  poured  into  it;  and  the  other  is  to  take 
pieces  of  iron  and  slide  them  over  the  side  of  the 
ladle  when  it  is  full  of  molten  iron.  There  is  danger 
in  this  latter  method  because  if  the  cold  iron  is 
dropped  into  the  molten  iron,  it  may  splash  and  bum 
those  nearby." 

The  first  point  relied  upon  for  reversal  is  that  the 
evidence  does  not  support  the  verdict  in  that  there 
is  no  proof  that  the  employee,  KroU,  who  was  given 
the  order  and  performed  the  act  was  inexperienced 
in  doing  such  work,  or  that  the  defendant  knew  or 
should  have  known  such  fact.  The  evidence  relating 
to  KroU's  experience  was  conflicting  and  somewhat 
uncertain,  but  it  raised  a  question  of  fact  for  deter- 
mination by  the  jury.  The  trial  was  some  four  years 
after  the  accident.  Kroll  testified  that  he  then  had 
been  working  for  defendant  seven  years;  that  at  the 
time  of  the  accident  he  had  been  working  there  about 
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four  years ;  that  he  received  his  instructions  how  to  do 
the  work  from  the  foreman  Anderson  about  three  years 
after  he  went  to  work  there.  It  appears  that  he  was 
a  man  of  a  low  degree  of  intelligence ;  that  although  he 
had  been  in  the  country  ten  years  at  the  time  of  the 
trial,  he  was  unable  to  speak  the  English  language; 
that  the  instructions  he  received  consisted  merely  of 
the  foreman  doing  the  acts  and  telling  him  in  English 
**to  do  it  like  that.^'  It  does  not  appear  that  he  was 
told  or  knew  the  danger  incident  to  doing  the  act  im- 
properly, and  two  or  three  others  who  worked  nearby 
him  said  they  had  never  seen  him  do  it  at  all.  It  is 
evident  that  either  from  inexperience  or  gross  careless- 
ness, he  performed  the  act  improperly  at  the  time  of 
the  accident,  and,  taking  all  the  evidence  together,  re- 
lating to  the  time  he  first  did  that  kind  of  work,  if  at 
all,  which  according  to  appellant's  witnesses  was  not 
long  before  the  time  of  the  accident,  it  was  a  question 
of  fact  for  the  jury  to  determine  whether  or  not  he  was 
an  experienced  man,  and  whether  or  not  it  was  not  neg- 
ligence to  order  him  as  an  inexperienced  man  to  per- 
form the  act  in  question.  Special  interrogatories  relat- 
ing to  this  question  were  submitted  to  the  jury  at  the 
instance  of  appellant's  counsel  and  answered  adversely 
to  his  contention.  We  cannot  say  upon  the  entire  evi- 
dence that  the  question  of  fact  was  not  properly  sub- 
mitted to  the  jury,  and  that  their  finding  was  not  in  ac- 
cordance with  the  preponderance  of  the  evidence. 

If  it  was  a  question  of  fact  for  the  jury  to  deter- 
mine whether  KroU  was  inexperienced  and  whether 
there  was  negligence  in  giving  him  the  order  or  select- 
ing him  for  such  duty,  and  if  the  finding  of  the  jury  in 
the  affirmative  was  supported  by  the  evidence,  then  the 
questions  of  whether  appellee  assumed  the  risk  and 
whether  the  act  was  negligence  of  a  fellow-servant,  are 
largely  eliminated  from  the  case. 

As  to  assumed  risk,  it  is  contended  that  appellee  con- 
tinued in  his  work  with  knowledge  of  KroU 's  incompe- 
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tency.    He  testified  that  he  heard  the  order  given  to 
Kroll  to  throw  the  scrap  into  the  ladle  and  knew  he  was 
not  the  regular  man  to  do  it,  but  that  he  did  not  pay 
particular  attention  to  him  because  the  ladle  was  being 
raised  out  of  the  pit  to  be  swung  by  a  crane  to  the 
molds,  and  by  reason  of  some  portions  of  the  crane 
being  out  of  perpendicular  and  the  ladle  not  being  clear 
of  the  pit,  he  and  his  partner  had  to  hold  it  in  a  certain 
position  which  required  his  attention.    He  had  never 
spoken  to  Kroll  and  had  never  seen  him  do  the  work 
before.    His  knowledge  of  his  inexperience  or  incom- 
petency was  apparently  altogether  negative.     How- 
ever, under  the  circumstances  which  required  close  at- 
tention to  his  own  work  lest  the  metal  spill  out  and 
injure  himself  or  others,  we  think  he  was  excused  in 
not  leaving  his  position,  even  had  he  known  of  Kroll 's 
inexperience.    Upon  a  similar  state  of  facts,  the  court, 
in  Fraser  &  Chalmers  v.  Schroeder,  163  111.  459,  said 
that  the  rule  that  an  employee  cannot  recover  where  he 
has  knowledge  of  the  incompetency  of  another,  but  con- 
tinues in  the  service  until  he  is  injured  through  such 
incompetency,  did  not  apply  where  the  plaintiff  had 
no  reason  to  expect  that  the  incompetent  employee 
would  be  ordered  to  perform  the  duty  until  the  moment 
he  was  told  to  do  so  and  it  was  impossible  for  him  then 
to  abandon  his  post,  even  though  he  had  known  of  such 
employee's  want  of  skill.    Except  upon  the  claim  of 
appellee's   knowledge   of   KroU's   incompetency,    the 
question  of  assumed  risk  does  not  arise  in  this  case,  the 
negligence  charged  being  that  of  the  master,  acting 
through  the  foreman;  for  the  doctrine  is  well  estab- 
lished that  the  servant  does  not  assume  the  risk  of  the 
master's  own  negligence.    City  of  La  Salle  v.  Kostka, 
190  HI.  130;  Chicago  &  G.  T.  R.  Co.  v.  Spumey,  197  111. 
471;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242; 
John  S.  Metcalf  Co.  v.  Nystedt,  203  111.  333. 

What  we  have  already  said  disposes  of  the  question 
of  negligence  by  a  fellow-servant,  for,  if  the  jury  found 
that  the  negligence  was  fhat  of  the  master,  as  charged 
in  the  declaration,  then  the  question  of  whether  plain- 
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tiflf  was  injured  by  the  negligence  of  a  fellow-servant 
does  not  arise.  The  fellow-servant  rule  is  not  involved 
where  the  negligence  charged  and  proven  is  that  of  the 
master.  Leonard  v.  Kinnare,  174  111.  532 ;  Cal  Hirsch 
&  Sons  Iron  &  Rail  Co.  v.  Coleman,  227  111.  149. 

It  is  urged  that  there  was  eliminated  from  certain  in- 
structions directing  a  verdict  the  question  of  assumed 
risk.  One  instruction  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  defendant  has  been 
guilty  of  the  negligence  ** charged  in  the  declaration,'^ 
and  that  such  negligence  caused  the  injury  to  the  plain- 
tiff, *  *  complained  of  in  the  declaration,  * '  and  that  plain- 
tiff was  in  the  exercise  of  ordinary  care,  etc.,  they 
should  find  defendant  guilty.  Another  instruction  told 
the  jury  that  if  they  believed  from  the  evidence  that 
plaintiff  was  injured  by  a  temporary  peril  and  was 
exposed  to  the  same  by  the  foreman  of  the  defendant, 
and  that  the  exposure  to  such  temporary  peril  was  neg- 
ligence on  the  part  of  the  defendant  as  charged  in  the 
declaration,  and  that  he  was  in  the  exercise  of  ordinary 
care,  etc.,  then  they  should  find  defendant  guilty.  This 
form  of  instruction  in  thus  referring  to  the  declaration 
has  been  frequently  criticised;  but  it  has  been  upheld 
in  cases  where  there  were  averments  in  the  declaration 
which  could  be  construed  to  negative  the  assumption 
of  risk  by  the  plaintiff.  Such  is  the  case  of  James  S. 
Kirk  &  Co.  v.  Jajko,  224  111.  338,  and  also  the  case  of 
City  of  La  Salle  v.  Kostka,  supra.  In  the  Kirk  case  the 
declaration  charged  that  the  defendant  ordered  the 
plaintiff  to  perform  work  in  a  negligent  and  dangerous 
manner  without  furnishing  him  suflSicient  help ;  but  it 
also  averred  ignorance  of  the  danger  and  that  the  plain- 
tiff was  acting  under  defendant 's  order,  and  the  court 
held  that  these  averments  clearly  negatived  the  assump- 
tion of  risk  by  the  plaintiff .  In  the  Kostka  case,  supra, 
where  it  was  contended  that  the  instruction  ignored 
whether  the  plaintiff  knew  the  condition  of  the  ditch  in 
which  he  was  injured,  it  was  held  that  the  allegations  of 
due  care  on  his  part  negatived  negligence  and,  by  impli- 
cation, that  he  had  knowledge  of  the  defects  by  reason 
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of  which  he  was  injured.  A  similar  instruction  was 
complained  of  in  North  Chicago  St.  E.  Co.  v.  Aufmann, 
221  ni.  614,  where  the  declaration  charged  that  plain- 
tiff was  acting  under  immediate  direction  of  the  de- 
fendant who  negligently  ordered  plaintiff  to  perform 
the  work  by  reason  of  which  he  was  injured,  and  it  was 
there  held  that  a  servant  performing  dangerous  work 
under  the  master's  orders  does  not  assume  the  risk 
of  the  danger  incident  to  the  work  unless  the  danger  is 
so  imminent  that  no  man  in  the  exercise  of  ordinary 
care  engaged  in  the  work  would  attempt  it,  and  the 
instruction  was  held,  in  view  of  these  averments,  to 
have  been  properly  given.  Upon  the  same  reason  we 
think  it  may  be  said  that  the  averments  in  the  declara- 
tion in  the  case  at  bar  are  of  a  state  of  facts  in  which 
an  employee  would  not  be  held  to  assume  the  risk,  and 
that  the  averment  of  the  exercise  of  ordinary  care  for 
plaintiff's  safety  with  reference  to  the  alleged  negli- 
gent order,  negatived  the  assumption  of  risk. 

The  latter  instruction  is  also  complained  of  because 
it  uses  the  words,  ''temporary  peril. *'  That  such 
words  clearly  refer  to  the  particular  act  complained 
of  in  the  declaration,  can  hardly  be  questioned  and  the 
use  of  them  was  not  misleading  or  injurious. 

Another  instruction  is  complained  of  as  assuming 
as  a  fact  that  the  scrap  iron  was  thrown  into  the  ladle. 
There  was  really  no  conflict  of  fact  upon  that  point. 
The  testimony  as  to  how  the  act  was  performed  was  all 
one  way,  and  not  disputed.  Kroll  said  he  did  not  know 
how  it  was  put  in  on  that  day.  It  is  also  urged  that  the 
same  instruction  is  erroneous  in  that  it  said  if  the  jury 
believed  from  the  evidence  alone  that  the  person  who 
threw  the  scrap  iron  into  the  ladle  was  a  fellow-serv- 
ant, etc.,  and  thus  told  the  jury  they  might  ignore  the 
instructions  upon  fellow-servants.  It  is  not  analogous 
to  an  instruction  leaving  out  a  necessary  element  of  the 
case.  Other  instructions  were  given,  telling  the  jury 
that  tiiey  must  look  solely  to  the  instructions  for  the 
law  of  the  case,  and  find  their  verdict  accordingly,  and 
that  they  should  regard  and  treat  them  as  one  con- 
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nected  body  and  series.  In  view  of  these  instructions 
and  that  the  state  of  facts  in  the  case  are  not  such  as 
involve  the  fellow-servant  rule,  we  think  there  was  no 
reversible  error  in  giving  the  instruction.  We  have  ex- 
amined the  other  instructions  complained  of,  and  find 
no  error  in  giving  them. 

It  is  also  complained  that  there  was  error  in  per- 
mitting witnesses  to  answer  questions  as  to  whether 
they  knew  the  proper  method  of  putting  scrap  iron  into 
a  ladle  full  of  molten  iron.  The  answers  were  not  in- 
jurious. They  simply  served  to  show  the  usual  and 
safe  way  of  performing  the  act  about  which  there  is 
no  controversy. 

Finding  no  reversible  error  in  the  case,  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Louis  E.  Bandall,  Defendant  in  Error^  y.  Hannah 

Randall^  Plaintiff  in  Error. 

Gen.  No.  17,669. 

1.  DiTOBCK — v>hat  finding  sufficient  to  sustain,  A  finding  in  a 
divorce  decree  "tliat  subsequently  to  their  inter-marriage  the  said 
defendant  has  committed  adultery  as  charged"  is  sufficient  to  sus- 
tain it,  since  the  word  "adultery"  expresses  the  ultimate  fact  that 
was  charged  and  necessary  to  find. 

2.  Div<»c£ — 'burden  o/  proof.  In  a  suit  for  divorce  the  burden  of 
proving  condonation  rests  on  defendant  unless  it  appears  from  com- 
plainant's evidence. 

3.  Degrees — findings.  It  is  unnecessary  in  order  to  sustain  a 
decree  that  it  contain  a  finding  on  a  question  not  put  in  issue. 

Divorce.  Error  to  the  Superior  Court  of  Ck>ok  county;  the  Hon. 
Geoboe  a.  DT7PUY,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  December 
3,  1912.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Alexandeb  H.  Heyman  and  Frank  E.  Cain,  for  plain- 
tiff in  error. 

Caswell  &  Healy,  for  defendant  in  error. 
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Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  assignments  of  error  question  the  validity  of  a 
decree  of  divorce  granted  on  the  ground  of  adultery. 
It  is  contended  that  the  finding  in  the  decree,  'Hhat 
subsequently  to  their  intermarriage  the  said  defendant 
has  committed  adultery  as  charged,*'  etc.,  is  not  a 
finding  of  a  specific  fact,  but  the  statement  of  a  con- 
clusion, and  we  are  cited  to  the  Ohman  case,  233  111. 
632,  and  the  Trenchard  case,  245  111.  313,  as  authority. 
Neither  case  supports  the  contention.  In  each  of  them, 
as  in  the  case  at  bar,  the  evidence  was  heard  by  the 
court  and  not  preserved  in  the  record,  and  whether 
the  decree  could  be  sustained  depended  upon  whether 
the  finding  of  fact  therein  was  sufficient  to  support  it, 
it  being  elementary  that  to  support  a  decree  in  chan- 
cery, the  facts  justifying  it  must  be  preserved  in  the 
record  in  some  form.  The  finding  of  the  decree  in 
the  Ohman  case,  supra,  was  ^'that  the  allegations  in 
said  bill  contained  are  true,  as  therein  stated. ' '  Mani- 
festly it  was  a  mere  conclusion  or  inference  from  evi- 
dence not  preserved,  and  was  not  a  finding  of  specific 
facts,  as  was  therein  held.  In  the  Trenchard  case, 
supra,  the  finding  in  the  decree  was  **that  the  defend- 
ant has  been  guilty  of  extreme  and  repeated  cruelty, 
as  charged  in  the  complainant's  bill  of  complaint. '^ 
The  court  said  that  the  bill  itself  did  not  state  a  case 
of  extreme  and  repeated  cruelty  within  the  meaning  of 
the  statute,  and  held  that  such  recital  in  the  decree 
was  wholly  insufficient  as  a  finding  of  facts  under  the 
allegations  of  that  bill.  It  further  said  that  no  facts 
were  recited  in  the  decree  from  which  the  character 
of  the  acts  complained  of  as  extreme  and  repeated  cru- 
elty could  be  determined.  But  here  the  decree  finds  an 
ultimate  fact. 

The  word  ** adultery' '  has  a  definite  meaning,  and  in 
itself  expresses  the  ultimate  fact  that  was  charged  and 
necessary  to  find.  A  general  finding  of  an  ultimate 
fact  in  a  decree  is  sufficient,  and  it  is  not  necessary  to 
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find  minutely  all  the  circumstances  tending  to  sustain 
the  general  finding.    Koch  v.  Arnold,  242  111.  208. 

The  complainant  alleged  in  his  bill  of  complaint  that 
he  ceased  to  cohabit  with  his  wife  at  a  certain  date,  but 
did  not  during  the  time  of  cohabitation  know  of  the 
commission  of  the  offenses  charged  against  her.  It  is 
contended  that  it  was  essential  that  the  decree  fimd 
as  a  fact  that  he  did  not  condone  such  offenses.  That 
fact  was  not  put  in  issue  as  contended.  Issue  was 
taken  only  as  to  the  time  they  ceased  to  cohabit,  and 
not  on  the  question  as  to  his  knowledge  of  such  of- 
fenses. Knowledge  would  not  be  presumed  from  the 
mere  fact  of  cohabitation  so  as  to  require  a  denial  of 
it.  The  burden  of  proving  condonation,  unless  it  ap- 
peared from  complainant's  evidence,  rested  upon  de- 
fendant. Hence  in  the  absence  of  an  issue  on  that 
question,  a  finding  thereon  was  unnecessary  to  sustain 
the  decree,  and  it  will  be  affirmed. 

Affirmed. 


George  M.  Poe^  Defendant  in  Error^  y.  Solomon  Peyg- 

ner^  Plaintiff  in  Error. 

Gen.  No.  17,579. 

Pabent  and  child — liability  of  parent  for  goods  obtained  by  chUd, 
Where  a  son  obtains  rings  from  a  dealer,  a  postal  card  message  sent 
to  the  dealer  by  the  father  that  he  had  sold  the  rings  and  would 
make  it  good,  establishes  the  father's  liability,  irrespectiye  of  a 
question  of  the  agency  of  the  son  in  procuring  them. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  December  3,  1912. 

Shulman  &  Shulman,  for  plaintiff  in  error;  E.  N. 
ZoLiNE,  of  counsel. 

John  K.  PuiNDvniLE,  for  defendant  in  error. 
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Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

In  this  case  plaintiff  recovered  a  judgment  against 
defendant  for  the  value  of  two  rings  delivered  to  the 
latter 's  son.  The  sole  question  argued  is  that  the  evi- 
dence does  not  establish  the  agency  of  the  son  to  pro- 
cure them.  Inasmuch  as  it  appears  from  the  record 
that  the  defendant,  a  few  days  after  the  rings  were 
obtained,  sent  a  postal  card  to  the  plaintiff  saying, 
''Your  two  rings  I  sold  to  Charlie  Hertenstein  for 
$350,  *  *  *  and  I  will  make  it  good,  ^  *  he  is  in  no 
position  to  claim  that  he  did  not  authorize  his  son  to 
get  them.  This  evidence  not  having  been  denied  it 
alone  justified  the  court's  finding  of  liability,  and, 
therefore,  the  question  of  agency  becomes  academic 
and  need  not  be  considered. 

The  judgment  is  affirmed. 

Affirmed. 


In  the  Matter  of  the  Petition  of  Michael  J.  Boughan, 
on  Appeal  of  Charles  H.  Allen,  Appellant,  y.  Mi- 
chael J.  Boughan,  Appellee. 

Gen.  No.  17,596. 

Execution — when  court  not  issuing  capias  ad  satisfaciendum 
cannot  discharge  from  arrest.  Where  a  defendant  is  arrested  on 
a  capias  ad  satisfaciendum  Issued  by  the  Municipal  Court  of  Chi* 
cBgo  on  a  Judgment  recovered  in  such  court  in  an  action  for  which 
malice  is  the  gist,  the  County  Court  of  Cook  County  has  no  power 
to  discharge  defendant  from  arrest  or  imprisonment,  or  Jurisdiction 
to  determine,  whether  the  capias  was  properly  issued. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed.  Opinion  filed  December  3, 
1912. 

William  T.  Diokebman,  for  appellant. 
No  appearance  for  appellee. 
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Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  was  an  application  for  discharge  under  the  in- 
solvency law  of  the  state.  Appellee  was  arrested  on 
a  capiat  ad  satisfaciendum  issued  on  a  judgment  recov- 
ered in  the  Municipal  Court  of  Chicago  in  an  action 
for  malicious  and  unlawful  conversion  of  money.  The 
record  of  the  case  in  the  Municipal  Court,  showing  that 
there  was  an  express  finding  of  malice  in  the  verdict 
on  which  the  judgment  was  rendered,  and  the  record 
of  the  issuance  of  a  writ  of  error  and  denial  of  a  writ 
of  supersedeas  by  this  court,  were  both  received  in 
evidence;  and  while  the  court  expressly  found  that 
malice  was  the  gist  of  the  action,  it  discharged  the  peti- 
tioner from  custody  upon  the  ground  that  such  capias 
could  not  properly  be  sued  out  until  after  the  determi- 
nation of  said  writ  of  error,  nor  until  respondent  had 
exhausted  his  remedy  upon  the  bond  filed  in  said  cause. 

The  County  Court  had  no  power  to  release  appellee 
from  arrest  or  imprisonment  when  it  appeared  that 
malice  was  the  gist  of  the  action  in  which  he  was  so 
held. (First  Nat.  Bank  of  Flora  v.  Burkett,  101  111. 
391;  in  re  Murphy,  109  111.  31),  and,  of  course,  it  had 
no  jurisdiction  to  determine  whether  the  capias  was 
properly  issued  by  the  Municipal  Court.  The  proper 
place  and  manner  of  testing  that  question  was  in  the 
Municipal  Court  upon  a  motion  to  quash. 

The  order  releasing  the  petitioner  will,  therefore, 
be  reversed,  and  the  case  is  remanded  with  directions 
to  vacate  the  order  and  dismiss  the  petition. 

Reversed  and  remanded  with  directions. 
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Cbapman  &  Smith  Company^  Appellee^  y.  Grown  Noy- 

elty  Company,  Appellant. 

Gen.  No.  17,449. 

1.  Appeals  and  ebbobs — when  objection  tu^ficiently  complies  vHth 
rules  of  court.  Where  a  rule  of  the  Municipal  Court  of  Chicago 
requires  that  objections  to  oral  instructions  shall  be  specific,  an 
exception  "to  the  third  part  of  said  instructions  and  to  that  por- 
tion of  said  instructions  concerning  attorney's  fees  and  the  set- 
ofP/'  will  bring  such  questions  up  for  review  although  the  court 
is  unable  to  determine  what  Is  meant  by  the  "third  part  of  said 
instructions." 

2.  Municipal  coubts — rules  liheraJly  construed,  A  rule  of  the 
Municipal  Court  of  Chicago  requiring  that  objections  to  oral  instruc- 
tions shall  be  specific  and  be  made  immediately  upon  the  conclu- 
sion of  the  charge  and  before  the  jury  retires  should  be  given  a 
Uberal   construction. 

3.  LiANDLOBO  AND  TENANT-pt<7fcen  instruction  on  right  to  recover 
(Utomeys*  fees  is  proper.  Where  a  lease  provides  that  a  lessee 
shall  be  liable  for  the  lessor's  attorneys'  fees  and  expense  in  en- 
forcing the  covenants  and  agreements  of  the  lease,  in  a  suit  to 
recover  such  fees  and  for  other  liabilities,  an  instruction  that  if  the 
jury  believe  that  covenants  had  been  broken  and  that  in  order  to 
enforce  them  the  plaintiff  was  obliged  to  and  did  employ  an  attorney 
and  incur  expense,  then  such  reasonable  costs  and  attorneys'  fees 
as  the  jury  believed  had  been  incurred  prior  to  the  commencement 
of  the  suit  might  be  recovered,  is  proper  where  there  was  evidence 
that  such  services  were  rendered  and  expense  incurred  and  that 
a  certain  amount  would  be  reasonable  for  attorneys'  fees. 

4.  LiANDLOBD  AND  TENANT — When  landlord  not  liable  for  flooding. 
Where  a  lease  provides  that  the  lessor  shall  not  be  liable  for  dam- 
age occasioned  by  leakage,  in  an  action  for  rent  and  other  lia- 
bilities, the  defendant  cannot  recoup  for  a  loss  sustained  by  a 
flooding  of  a  building  where  there  is  no  evidence  that  it  was 
occasioned  by  the  negligence  of  the  lessor. 

5.  LiANDLOBD  AND  TENANT — evidcncc  inadmissible  where  a  lessee 
seeks  to  recoup  for  flooding.  Where  a  lease  provides  that  the 
lessor  shall  not  be  liable  for  damage  occasioned  by  leakage  and 
the  lessee  seeks,  in  an  action  for  rent,  to  recoup  for  a  loss  sus- 
tained by  flooding,  in  the  absence  of  proof  of  negligence  by  the 
lessor,  it  is  proper  to  refuse  to  permit  a  witness  to  answer  whether 
he  had  "made  a  list  of  or  was  there  any"  of  his  goods  injured. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  EjDWAbd 
A.  DicKEB,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
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at  the  March  term,   1911.     Affirmed.     Opinion  filed   December  3, 
1912.    Rehearing  deftled  December  17,  1912. 

Bbown  &  Navigato,  for  appellant;  Seymoub  N. 
Cohen,  of  counsel. 

Charles  S.  Graves,  for  appellee. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

Chapman  &  Smith  Company,  as  plaintiff,  brought 
suit  against  the  Crown  Novelty  Company,  as  defend- 
ant, in  the  Municipal  Court  of  Chicago  upon  two  leases 
of  space  in  a  manufacturing  building  in  the  city  of  Chi- 
cago. The  leases  provided  that  the  plaintiff  furnish 
steam  power  to  the  defendant  aggregating  18  horse- 
power, the  payment  for  this  power  being  included  in 
the  monthly  rental.  The  leases,  further  provided  that 
if  additional  power  was  required  it  should  be  furnished 
by  the  plaintiff  and  paid  for  by  the  defendant  at  the 
rate  of  $5.00  per  horsepower  per  month.  The  leases 
also  contained  provisions  that  if  the  plaintiff  should 
install  an  automatic  sprinkler  system  in  the  building, 
the  defendant  would  pay  to  plaintiff  two-thirds  of  the 
amount  saved  on  its  fire  insurance  premiums.  It  ap- 
pears that  the  sprinkler  system  was  installed. 

The  claim  of  the  plaintiff,  as  shown  in  the  statement 
of  claim,  was  for  $1,599,  made  up  of  items  for  the  ad- 
ditional steam  power  (less  credit  for  cash  paid  on 
same,  $60),  $345;  $1,000  under  the  provision  with  ref- 
erence to  additional  rent  on  account  of  the  installation 
of  the  sprinkler  system;  an  item  of  $200  for  attorney's 
fees  for  enforcing  the  covenants  and  agreements  of  the 
leases  and  prosecuting  the  suit,  and  an  item  of  $54 
based  upon  a  claim  that  the  defendant  had  not  com- 
plied with  the  provision  of  the  leases  by  obeying  the 
rules  and  regulations  of  the  Chicago  Board  of  Under- 
writers, in  that  it  did  not  remove  certain  stock  and 
hangings  from  the  ceiling  of  the  premises  and  in  close 
proximity  to  the  sprinkler  system,  which  caused,  as 
plaintiff  alleges,  an  increase  in  plaintiff's  insurance  to 
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the  amount  of  $54.  There  was  a  trial  before  the  court 
and  a  jury,  a  verdict  of  $1,000  being  rendered.  Upon 
the  hearing  of  the  motion  for  a  new  trial  the  court  re- 
quired a  remittitur  of  $158.04,  and,  upon  this  being  en- 
tered, gave  judgment  in  the  sum  of  $841.96,  from  which 
judgment  this  appeal  has  been  perfected. 

The  assignments  of  error  call  in  question  the  charge, 
the  action  of  the  court  in  admitting  and  refusing  to 
admit  testimony,  and  the  verdict  of  the  jury  as  being 
against  the  weight  of  the  evidence. 

Eule  8  of  the  Municipal  Court  requires  that  ob- 
jections to  the  giving  or  refusing  of  oral  instructions 
to  the  jury  be  specific  and  be  made  immediately  upon 
the  conclusion  of  the  charge  and  before  the  jury  re- 
tires. The  bill  of  exceptions  contains  the  charge  of 
the  court,  and  immediately  thereafter  appears  the  fol- 
lowing language :  ' '  To  the  third  part  of  said  instruc- 
tions and  to  that  portion  of  said  instructions  concern- 
ing attorney  ^8  fees  and  to  the  portion  of  said  instruc- 
tions regarding  the  set-off  of  the  defendant  the  defend- 
ant by  its  counsel  then  and  there  duly  excepted. ' '  We 
are  unable  to  determine  what  is  meant  by  *'the  third 
part  of  said  instructions."  We  do  not  think  that  the 
rule  should  be  narrowly  construed,  and,  therefore, 
treat  the  exception  to  the  portion  of  the  charge  re- 
garding attorney  ^8  fees  and  the  portion  regarding  the 
set-off  of  the  defendant  as  properly  bringing  the  ques- 
tions before  us  for  review. 

The  court  instructed  the  jury  that  if  they  believed 
from  the  evidence  that  the  defendant  had  not  kept  or 
performed  all  the  covenants  and  agreements  of  the 
leases,  and  that  in  order  to  enforce  the  covenants  and 
agreements  the  plaintiff  was  obliged  to  and  did  employ 
an  attorney  and  incurred  expense  in  and  about  enforc- 
ing the  conditions  and  covenants  of  said  leases,  then 
the  plaintiff  was  entitled  to  recover  from  the  defend- 
ant such  reasonable  costs  and  attorney's  fees  and  ex- 
pense as  the  jury  believed  from  the  evidence  the  plain- 
tiff had  incurred  prior  to  the  time  of  the  commence- 
ment of  the  suit.   There  was  testimony  tending  to  show 
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that  such  services  were  rendered  and  that  expense  was 
incurred,  and  that  $100  would  be  reasonable  for  attor- 
ney's fees.  We  think  the  charge  in  this  respect  was  as 
favorable  to  the  defendant  as  it  could  expect  in  view 
of  the  provisions  of  the  leases. 

As  to  the  recoupment,  the  record  shows  that  in  its 
affidavit  of  defense  the  defendant  set  forth  in  much 
detail  certain  damages  that  it  claimed  to  have  sus- 
tained by  reason  of  the  alleged  negligence  of  the  plain- 
tiff, which  resulted  in  the  flooding  of  the  building  with 
water  in  May  and  June,  1910,  the  total  amount  of  set- 
off being  stated  in  the  affidavit  of  defense  to  be  $936.61. 
The  court  instructed  the  jury  that  by  the  terms  of  the 
leases  **it  was  provided  that  the  plaintiff  should  not 
be  liable  for  any  damage  done  or  occasioned  by  leak- 
age, or  running  of  any  cistern,  tank,  wash-stand  or 
drain  pipe  in  or  about  the  premises,''  and  that  there- 
fore the  defendant  could  not  have  a  set-off  against  the 
plaintiff  *  4n  any  sum  or  sums  alleged  to  have  been  sus- 
tained or  suffered  by  reason  of  the  alleged  bursting  or 
leaking  or  running  of  any  tank,  wash-stand  or  any  dam- 
age occasioned  by  water  upon  or  about  said  building  or 
premises."  Counsel  for  defendant  say  in  the  brief 
that  if  the  overflow  in  question  occurred  through  acci- 
dent or  through  the  act  of  any  third  party,  the  clause 
in  the  leases  referred  to  would  protect  the  landlord 
from  liability,  but  they  contend  '  *  that  where  the  over- 
flow is  the  result  of  the  deliberate  negligence  of  the 
landlord,  that  said  clause  is  no  defense  and  a  recov- 
ery can  be  had  for  such  damages  as  may  be  shown." 
Counsel  do  not  refer  to  any  testimony  tending  to  show 
negligence  on  the  part  of  the  plaintiff. 

Our  attention  has  been  called  to  a  question  asked 
of  one  of  the  witnesses  for  the  defendant,  as  follows: 
'*Now,  Mr.  Silverman,  on  the  31st  day  of  May  did  you 
make  any  list  of  or  was  there  any  of  your  goods  in- 
jured in  any  way!"  The  court  refused  to  allow  the 
question  to  be  answered.  As  no  proof  of  negligence 
on  the  part  of  the  plaintiff  had  been  offered,  the  ruling 
was  proper. 
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A  large  part  of  the  brief  is  devoted  to  a  discussion 
of  the  question  of  additional  rent,  based  upon  the 
'*  excess  horsepower, ' '  and  as  to  what  is  a  proper  con- 
struction of  the  leases  with  reference  thereto.  The 
court  was  not  asked  by  either  of  the  parties  to  construe 
the  leases  in  the  charge  to  the  jury.  The  testimony  as 
to  the  amount  of  additional  horsepower  is  conflicting. 
The  same  observations  may  be  made  as  to  the  question 
of  the  amount  of  additional  rent  allowed,  based  upon 
the  saving  in  insurance  premiums  by  reason  of  the 
installation  of  the  sprinkler  system.  It  was  a  matter 
within  the  province  of  the  jury  to  determine  as  to 
what  amount  should  be  allowed  on  each  of  these  two 
items. 

The  verdict  was  much  less  than  the  amount  claimed 
by  the  plaintiff.  The  court  required  a  remittitur,  and 
after  a  careful  examination  of  the  record  we  are  unable 
to  say  that  the  defendant  was  not  accorded  its  full 
rights.    The  judgment  will  therefore  be  affirmed. 

Affirmed, 


Harvey  P.  Fetzer,  Defendant  In  Error,  v.  Noel  Con- 
struction Company  and  Armored  Concrete  Con- 
strnetion  Company,  Plaintiffs  In  Error. 

Gen.  No.  17,546. 

1.  Master  and  bebvant — when  company  working  for  general  con- 
tractor is  not  an  independent  contractor.  Where  the  general  con- 
tractor for  a  building  contracts  to  pay  a  concrete  construction 
company  a  certain  per  cent,  for  superintending  the  work  to  be  per- 
formed under  the  contract,  and  additional  compensation  if  the  cost 
of  the  labor,  material,  etc.,  is  less  than  a  certain  amount,  such 
company  is  the  agent  or  servant  of  the  contractor  and  not  an  in- 
dependent contractor. 

2.  Masteb  and  servant — duty  owing  t>y  contractor  to  servants 
of  other  contractors,  A  contractor  whose  servants  are  engaged 
upon  work  about  which  the  servants  of  another  contractor  are 
also  engaged  owes  the  duty  of  ordinary  care  in  prosecuting  his 
work  in  such  a  way  as  not  negligently  to  injure  the  servants  of 
the  other. 

Vol.  GLXXV  2e 
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Action  in  case  for  personal  injuries.  Error  to  the  Mnnicipal 
Court  of  Chicago;  the  Hon.  Abthub  DeSelm,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1911. 
Affirmed.     Opinion  filed  December  3,  1912. 

H.  L.  HowAED,  for  plaintiflfs  in  error. 

Joseph  E.  Fahy  and  Stebbb,  Williams  &  Steebe,  for 
defendant  in  error. 

Mb.  Presiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

In  this  case,  which  was  one  for  the  recovery  of  dam- 
ages  for  personal  injury,  there  was  a  trial  before  the 
court  without  a  jury  and  a  finding  and  judgment  of 
$500  against  both  defendants.  It  is  argued  that  the 
judgment  as  against  the  Noel  Company  should  be  re- 
versed because  the  person  charged  with  the  negligent 
act  was  an  employee  of  the  Armored  Company.  With 
respect  to  the  judgment  as  against  the  Armored  Com- 
pany it  is  argued  that  the  damage  alleged  in  the  state- 
ment of  claim  was  not  shown,  and  that  Armored  Com- 
pany was  not  shown  by  competent  evidence  to  be 
guilty  of  actionable  negligence. 

The  contract  between  the  Armored  Company  and 
the  Noel  Company  was  introduced  in  evidence,  and  we 
think  a  fair  construction  of  it  to  be  that  the  Armored 
Company  was  to  act  as  superintendent  for  the  Noel 
Company.  The  compensation  to  be  paid,  as  shown  by 
the  contract,  was  10%  '*for  the  superintending  of  the 
work  to  be  performed  hereunder.''  There  was  also  to 
be  paid  as  additional  compensation  if  the  cost  of  the 
labor,  material,  etc.,  proved  to  be  less  than  $125,000, 
such  additional  compensation  being  an  amount  equal  to 
25%  of  the  saving. 

A  workman,  who  at  the  time  of  the  accident  was  ap- 
parently in  the  employ  of  the  Armored  Company, 
placed  a  plank  across  the  iron  beams  in  shaft  No.  11, 
which  was  done  in  order  to  enable  a  laborer  to  proceed 
with  certain  work  being  done  in  that  shaft.  The  evi- 
dence tends  to  show  that  this  plank  was  allowed  to 
extend  into  shaft  Nq.  10.    As  to  whether  or  not  notice 
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was  given  to  the  defendant  in  error  is  a  matter  of 
dispute. 

The  defendant  in  error  was  employed  upon  what  was 
known  as  car  No.  10,  putting  cams  on  it.  Finding 
it  necessary  to  go  to  the  first  floor  to  get  a  cap-screw, 
he,  with  other  employees  of  the  Otis  Elevator  Com- 
pany, started  in  the  car  to  go  down.  The  car  struck 
the  end  of  the  plank,  which  the  defendant  in  error  tes- 
tified was  projecting  into  shaft  No.  10  two  or  three 
inches.  He  further  testified  that  he  had  gone  up  in 
the  elevator  past  the  tenth  floor,  where  the  accident 
happened,  about  five  minutes  previously.  It  was  ap- 
parently during  these  five  minutes  that  the  plank  was 
placed  in  its  position  in  shaft  No.  11. 

As  to  the  relation  existing  between  the  Noel  Com- 
pany and  the  Armored  Company,  the  case  is  not  unlike 
Chicago  Economic  Fuel-Gas  Co.  v.  Myers,  168  111.  139, 
and  Linguist  v.  Hodges,  248  111.  491.  We  think  that 
the  evidence  fairly  tended  to  prove  that  the  relation 
of  independent  contractor  did  not  exist,  but  rather  that 
the  Armored  Company  was  the  agent  or  servant  of  the 
Noel  Company.  Under  these  circumstances  the  Noel 
Company  would  be  liable  for  the  negligence  of  a  serv- 
ant of  the  Armored  Company.  It  would  seem  that  the 
defendant  in  error  was  an  employee  of  the  Otis  Ele- 
vator Company,  and  was  assisting  in  installing  the 
elevators  in  the  building  then  in  course  of  erection  by 
the  Noel  Company,  which  was  the  general  contractor, 
the  building  being  the  City  Hall  in  the  city  of  Chicago. 
The  law  is  well  settled  that  a  contractor  whose  serv- 
ants are  engaged  upon  work  about  which  the  servants 
of  another  contractor  are  also  engaged,  owes  the  duty 
of  ordinary  care  in  prosecuting  his  work  in  such  a  way 
as  not  negligently  to  injure  the  servants  of  the  other. 
Variety  Mfg.  Co.  v.  Landaker,  227  111.  22,  affirming  129 
HI.  App.  630. 

After  a  careful  reading  of  the  record  we  are  unable 
to  say  that  the  finding  was  manifestly  against  the 
weight  of  the  evidence.  The  judgment  will  therefore 
be  affirmed. 

Affirmed. 
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Charles  Gassmann,  Plaintiff  In  Error,  t.  John  Hetzel, 

Defendant  In  Error. 

Gen.  No.  17,569. 

1.  Limitations — statement  of  a  new  cause  of  action.  Where  the 
original  declaration  in  one  count  charged  that  while  plaintiff  had 
his  hand  under  a  screw  of  a  sausage  machine  defendant's  foreman 
negligently  started  the  machinery,  thus  causing  the  injury,  and  in 
a  second  count,  filed  after  the  period  of  limitations,  the  negligence 
charged  was  in  starting  the  machine  while  plaintiff  was  In  the 
position  as  stated  in  the  first  count,  alleging  as  the  cause  of  start- 
ing that  defendant  had  permitted  machine  to  be  operated  while 
the  forks  of  the  belt  shifter  were  out  of  repair,  a  new  cause  of  ac- 
tion is  not  stated  and  the  statute  of  limitations  is  no  defense. 

2.  Limitations — statement  of  new  cause  of  action.  Where 
the  original  declaration  in  one  count  charged  that  while  plaintiff 
had  his  hand  under  a  screw  of  a  sausage  machine  defendant's 
foreman  negligently  started  the  machinery,  thus  causing  the  in- 
Jury,  and  in  the  second  count,  filed  after  the  period  of  limitations, 
the  negligence  charged  was  that  a  negligent  order  was  given 
by  the  foreman  of  the  defendant  to  the  plaintiff,  a  new  cause  of 
action  is  stated  to  which  the  statute  of  limitations  Is  a  good 
defense. 

Action  in  case  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term*  1911. 
Reversed  and  remanded.    Opinion  filed  December  3,  1912. 

E.  Wilson  Mobe  and  Fbed  B.  Hovby,  for  plaintiff 
in  error, 

Lackner,  Bxjtz  &  MiLLEB,  foF  defendant  in  error. 

Mr.  Presiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

The  writ  of  error  in  this  case  brings  up  for  review 
a  judgment  entered  in  the  Circuit  Court  of  Cook 
county  in  favor  of  the  defendant  in  error  upon  a  ver- 
dict directed  by  the  court. 

The  plaintiff  was  injured  in  the  sausage  factory  of 
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the  defendant.  The  original  declaration,  which  was 
in  one  count,  filed  May  6,  1904,  charged  that  while  the 
plaintiff  had  his  hand  under  the  worm  or  screw  of  a 
sausage  machine,  the  defendant's  foreman  negligently 
and  carelessly  started  the  machinery,  thus  causing  the 
injury.  On  October  26,  1909,  after  a  partial  hearing 
of  the  case  before  a  jury,  on  motion  of  the  plaintiff  the 
jury  was  discharged  and  the  plaintiff  allowed  to  amend 
his  declaration.  Thereupon  three  additional  counts 
were  filed.  To  the  first  of  these  a  demurrer  was  sus- 
tained, and  that  count  is  not  before  us  for  considera- 
tion. In  the  second  additional  count  the  negligence 
charged  was  in  starting  the  machine  while  the  plain- 
tiff  was  in  the  position  as  stated  in  the  first  count,  the 
cause  of  the  starting  being  alleged  to  be  that  the  de- 
fendant had  permitted  the  machine  to  be  operated 
while  the  forks  of  the  belt  shifter  were  out  of  repair, 
and  this  condition  of  affairs  was  known  to  the  defend- 
ant but  not  to  the  plaintiff.  The  third  additional 
count  charges  that  a  negligent  order  was  given  by  the 
foreman  to  the  plaintiff.  To  these  two  additional 
counts  the  defendant  pleaded  the  general  issue  and  the 
statute  of  limitations.  On  March  15,  1910,  a  demurrer 
theretofore  filed  by  the  plaintiff  to  the  plea  of  the  stat- 
ute of  limitations  was  sustained.  Thereafter,  on  Oc- 
tober 3,  1910,  the  second  trial  was  begun.  At  the 
opening  of  the  case  the  defendant  moved  the  court  to 
set  aside  the  order  sustaining  the  demurrer  of  the 
plaintiff  to  the  defendant's  plea  of  the  statute  of  limi- 
tations to  the  second  and  third  additional  counts  and 
that  the  demurrer  be  overruled.  After  the  testimonv 
had  been  taken  an  order  was  entered  as  prayed  and 
the  case  was  submitted  to  the  jury  upon  the  original 
declaration  only.  Thereafter  the  jury  was  discharged 
because  of  their  inability  to  agree  upon  a  verdict. 
Four  days  later  by  consent  of  the  parties  the  case  was 
reopened,  the  jury  recalled  and  the  court  instructed 
the  jury  to  find  a  verdict  of  not  guilty,  which  was  done 
and  judgment  entered. 
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The  first  question  argued  in  the  case  is  as  to  whether 
or  not  the  second  and  third  additional  counts  to  the 
declaration  stated  a  new  cause  of  action.  In  our  opin- 
ion the  second  additional  count  does  not  set  out  a  new 
cause  of  action,  because  it  is  predicated  upon  the  same 
negligence  as  the  original  declaration,  that  is,  the  neg- 
ligent starting  of  the  machine  (Lee  v.  Republic  Iron  & 
Steel  Co.,  241  111.  372,  and  cases  cited),  and  proceeds  to 
allege  that  this  was  at  a  time  when  the  forks  and 
guides  were  out  of  repair  and  in  such  condition  as  to 
permit  the  belts  to  shift  from  the  loose  to  the  tight 
pulley.  The  third  additional  count,  on  the  other  hand, 
presents  a  new  and  different  cause  of  action,  namely, 
in  charging  that  a  negligent  order  was  given  by  the 
foreman  of  the  defendant  to  plaintiff;  and  therefore 
the  plea  of  the  statute  of  limitations  was  an  answer, 
and  as  to  that  count  was  not  demurrable.  Counsel  for 
the  parties  agree  that  if  the  case  of  Swift  &  Co.  v. 
Foster,  163  111.  50,  is  the  law,  the  third  count  of  the 
declaration  should  also  be  allowed  to  stand.  This  de- 
cision, however,  was  rendered  by  a  divided  court,  and 
seems  to  have  been  disregarded,  if  not  disaffirmed  in 
many  cases.  Chicago  &  A.  R.  Co.  v.  Scanlan,  170  HI. 
106;  Illinois  Cent.  R.  Co.  v.  Campbell,  170  111.  163; 
Chicago  City  R.  Co.  v.  Leach,  182  111.  359;  Wabash 
R.  Co.  V.  Bhymer,  214  111.  579;  Gilhnore  v.  City  of 
Chicago,  224  111.  490. 

As  to  the  second  contention  of  the  defendant, 
namely,  that  no  cause  of  action  was  made  by  the  plain- 
tiff upon  any  one  of  the  counts  of  the  declaration,  it 
is  sufficient  to  say  that  we  have  carefully  examined  the 
record,  and  are  of  the  opinion  that  the  case  should 
have  been  submitted  to  the  jury  under  proper  instrao- 
tions. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. ( 

Reversed  and  remanded. 
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Ernest  J.  Magerstadt  for  use  of  A.  J.  MeMahon,  Plain- 
tiff In  Error,  y.  The  lirst  National  Bank  of  Chi- 
cago and  the  Fidelity  &  Deposit  Company  of  Mary- 
land.  Defendant  In  Error. 

Gen.  No.  17,677. 

CosPOBATiONS — authority  to  execute  mortgage.  In  an  action  upon 
a  replevin  bond,  where  defendant  in  mitigation  of  damages  as 
permitted  under  the  statute  introduces  in  evidence  a  chattel  mort- 
gage by  which  he  claims  ownership  to  the  property,  having  re- 
ceived from  the  mortgagor,  a  corporation,  at  the  time  the  mort- 
gage was  executed,  a  certificate  that  the  president  was  duly  au- 
thorized to  execute  it,  there  being  no  disafilrmance,  it  cannot  be 
contended  that  the  mortgage  is  void. 

Error  to  the  Circuit  Court  of  Cook  county;   the  Hon.  Julian 
W.  BCack,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
I  at  the  October  term,  1911.     Afllrmed.     Opinion  filed  December  3, 

1912. 


Mteb  S.  Embich,  for  plaintiff  in  error, 

Obvtlle  Pbckham  and  Edwabd  Eagle  Bbown,  for 
defendants  in  error;  John  Nash  Ott,  of  counsel. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

In  this  case  judgment  was  entered  in  favor  of  the 
plaintiff  in  error  and  against  the  defendant  in  error, 
in  debt,  the  suit  being  upon  a  bond  given  in  replevin 
and  the  judgment  being  for  $4,000  and  damages  as- 
sessed at  one  cent.  It  appears  that  judgment  had  been 
recovered  against  the  Wragg  Teaming  Company  by 
the  City  of  Chicago  for  rent.  Execution  was  issued 
on  the  judgment  and  certain  property  ^old  by  the 
oflBcer  to  A.  J.  McMahon,  the  usee  of  the  plaintiff  in 
error,  for  the  sum  of  $250.  Included  in  the  sale  to 
McMahon  was  certain  property  claimed  by  the  First 
National  Bank  of  Chicago  to  be  covered  by  a  chattel 
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mortgage  given  by  the  Wragg  Teaming  Company  to  it 
to  secure  the  payment  of  a  note  for  $2,000.  Thereupon 
a  suit  in  replevin  was  brought  by  the  bank  against  Mc- 
Mahon  for  the  property  so  claimed.  This  suit  was  not 
tried  on  its  merits,  but  was  dismissed  on  motion  of  the 
defendant's  attorney  for  want  of  prosecution.  There- 
upon the  suit  with  which  we  are  now  concerned  was 
brought.  There  was  a  trial  before  the  court  without 
a  jury. 

The  defendant,  in  mitigation  of  damages,  as  per- 
mitted under  the  statute,  introduced  in  evidence  the 
chattel  mortgage  heretofore  referred  to  and  claimed 
ownership  of  the  property  covered  thereby.  The  trial 
court  reached  the  conclusion  that  the  mortgage  was  a 
valid  subsisting  lien,  and  made  a  finding  and  gave  judg- 
ment as  heretofore  stated. 

We  are  asked  to  reverse  the  judgment  on  the  ground 
that  the  chattel  mortgage  upon  which  the  bank  bases 
its  defense  was  void.  This  contention  it  is  claimed  finds 
support  in  the  fact  that  Mrs.  Wragg,  who  was  the  owner 
of  most  of  the  capital  stock  of  the  company  and  who 
was  a  director  of  the  company,  was  not  present  at  the 
meeting  of  the  directors  authorizing  the  giving  of 
the  mortgage  and  received  no  notice  of  the  holding 
of  the  meeting.  Mrs.  Wragg  testified  that  the  officers  of 
the  company  consisted  of  her  husband,  who  was  the 
president,  herself,  vice-president,  and  her  son  William, 
secretary,  and  that  so  far  as  she  knew  the  three  com- 
posed the  board  of  directors,  that  she  herself  did  not 
participate  in  any  of  the  active  business  of  the  com- 
pany. Plaintiff  further  offered  to  prove  by  her  that  she 
had  made  diligent  search  for  the  books  of  record  or 
minutes  of  the  corporation  but  had  been  unable  to  find 
them,  and  that  she  believed  the  books  of  record  had 
been  placed  in  an  iron  safe  of  the  company  and  sold  to 
someone,  whose  name  she  did  not  know.  The  court 
did  not  allow  the  proof  to  be  adduced.  The  record  fur- 
ther shows  that  prior  to  the  making  of  the  chattel 
mortgage  the  bank  was  furnished  with  a  certificate 
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signed  by  the  secretary  of  the  company,  with  the  seal 
of  the  company  attached,  in  which  it  was  recited  that 
at  a  meeting  of  the  board  held  on  April  5,  1900,  the 
president  was  authorized  to  make  the  note  of  the  com- 
pany for  $2,000,  payable  six  months  after  date  to  the 
order  of  the  bank,  with  interest  at  six  per  cent.,  to 
execute  a  mortgage  upon  the  chattel  property  of  the 
company  to  secure  the  note,  and  to  pledge  the  note 
to  the  bank  as  security  for  indebtedness  with  the  bank 
then  existing  or  thereafter  created,  etc.  The  mortgaga 
which  was  introduced  in  evidence,  appears  to  have 
been  executed  in  due  form,  properly  acknowledged  and 
recorded.  The  record  further  shows  that  at  the  time 
the  sale  of  the  property  was  had  on  the  execution  upon 
the  rent  judgment  the  Wragg  Company  was  indebted 
to  the  bank;  that  demand  was  made  upon  McMahon 
for  the  property  after  the  latter  obtained  possession  of 
it,  and  that  the  suit  in  replevin  was  then  brought.  It 
further  shows  that  the  indebtedness  secured  by  the 
mortgage  was  created  in  the  usual  course  of  business ; 
that  the  mortgagee  having  allowed  the  judgment  for 
rent  to  be  taken  against  it  and  the  property  sold  on 
execution  issued  upon  that  judgment,  the  mortgagee 
was  authorized  by  the  insecurity  clause  of  the  mort- 
gage to  declare  the  whole  amount  due  and  to  foreclose 
the  same,  and  that  the  mortgagee  had  dealt  in  good 
faith  with  the  mortgagor. 

In  the  case  of  Ashley  Wire  Co.  v.  Illinois  Steel  Co., 
164  111.  149,  the  court  had  before  it  a  case  involving 
the  foreclosure  of  a  mortgage,  and  it  was  there  held 
that  the  defense  that  a  meeting  of  the  directors  of  a 
corporation  at  which  a  mortgage  of  its  property  was 
made  was  held  under  an  irregular  notice  and  at  an 
unauthorized  place  is  not  available  in  a  suit  to  fore- 
close the  mortgage,  where  no  action  has  been  taken  in 
disaflBrmance  of  the  proceedings  at  the  meeting  or  in 
repudiation  of  the  npte  or  mortgage,  and  that  irregu- 
larities in  the  meeting  of  a  corporation  at  which  a 
mortgage  is  executed  do  not  affect  the  mortgagee  deal- 
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ing  in  good  faith  with  the  company,  but  such  mortgagee 
has  the  right  to  assume  that  the  provisions  of  the  by- 
laws have  been  complied  with. 

In  our  opinion  the  bank  was  in  position  at  the  time 
the  sale  was  made  to  McMahon  to  foreclose  its  chattel 
mortgage,  and  the  Wragg  Company  had  no  defense 
which  could  properly  have  been  interposed  in  such 
foreclosure  proceedings.  Certainly  McMahon  is  in  no 
better  position  in  this  suit  than  would  be  the  Wragg 
Company  in  a  suit  of  foreclosure.  The  chattel  mort- 
gage having  been  properly  executed  and  properly  re- 
corded, he  had  full  legal  notice  of  its  existence  at  the 
time  he  made  his  purchase,  and  the  purchase  so  made 
by  him  was  subject  to  the  lien  thereby  created. 

We  find  no  error  in  the  record  and  the  judgment  is 
afiirmed. 

Affirmed. 


John  P.  Hayes,  Plaintiff  in  Error,  y.  Arthur  H.  Page 
and  Miles  S.  Maeon^  partners  as  The  Page  Manu- 
faetnring  Company,  Defendants  in  Error. 

Gen.  No.  17,605. 

1.  Municipal  coubts — suUficiency  of  Btatement.  Neither  the 
Municipal  Court  Act  nor  the  rules  of  court  require  more  than  that 
a  simple  statement  of  plaintifTs  right  of  action  be  made,  and  it  Is 
not  required  that  evidentiary  facts  be  pleaded. 

2.  Municipal  courts — Btatement  of  cXaiiit  of  fraud,  A  Btatement 
of  claim  in  the  Municipal  Court  of  Chicago,  setting  out  in  detail 
that  plaintiff  by  contract  was  given  exclusive  sale  rights  in  a  cer- 
tain territory  of  a  device  to  be  attached  to  cash  registers,  that  he 
advanced  a  certain  sum  on  the  purchase  of  a  number  of  the  ma- 
chines upon  the  false  and  fraudulent  representation  that  the  device 
would  fit  all  cash  registers,  when  in  fact  it  would  fit  but  a  few. 
whereby  plaintiff  was  unable  to  sell  machines  which  were  delivered 
to  him,  that  the  defendant  agreed  to  a  rescission  of  the  contract, 
but  would  not  return  the  money  although  the  return  of  the  ma- 
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chines  was  offered,  is  sufficient,  and  if  the  suit  had  been  brought 
in  another  court  of  record,  the  amount  would  be  recoverable  under 
the  money  counts  of  a  common-law  declaration. 

3.  Actions — tohat  facU  constitute  a  cause  of  fiction.  Facts  con- 
stituting a  cause  of  action  are  those  facts  which  the  evidence  upon 
the  trial  will  prove,  and  not  the  evidence  which  will  be  required 
to  prove  the  existence  of  such  facts. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wuxjam  N. 
Gemhiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  3,  1912. 

Thomas  3.  Young,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  conrt. 

The  one  question  of  law  involved  is  certified  in  the 
"statement  of  facts'^  to  be:  **Does  the  More  Specific 
Statement  of  Claim  upon  its  face,  state  such  a  case  as 
would  be  suflScient  in  law  to  enable  the  plaintiff  to  re- 
cover from  the  defendants!  Which  question  of  law 
was  decided  by  the  court  adversely  to  the  plaintiff.** 
The  statement  of  claim  is  as  follows: 

''John  D.  Hayes,  being  first  duly  sworn,  on  oath 
states  that  he  is  the  plaintiff  in  the  above  entitled 
cause;  that  his  claim  is  for  the  sum  of  $475,  cash  ad- 
vanced to  the  defendants  by  the  plaintiff,  on  or  about 
the  20th  day  of  December,  A.  D.  1910,  in  pursuance  of 
the  terms  of  a  written  contract  entered  into  between 
the  plaintiff  and  defendants  on  the  same  day,  in  and 
by  the  terms  of  which  contract  the  plaintiff  was  given 
the  exclusive  right  and  privilege  to  sell  and  handle  a 
certain  device  called  The  Page  Trade  Increaser  to  be  at- 
tached and  operated  upon  and  in  connection  with  Cash 
Registers,  said  exclusive  right  and  privilege  to  embrace 
all  the  territory  known  as  the  County  of  Cook  in  the 
State  of  Illinois  and  to  be  for  a  period  of  60  days  from 
the  date  of  said  contract ;  and  also  in  and  by  the  terms 
of  said  contract  the  plaintiff  was  to  advance  to  the  de- 
fendants the  sum  of  $500  to  be  applied  as  a  part  pay- 
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ment  upon  200  of  said  machines  or  devices  at  the  rate 
of  $12.50  each,  said  machines  to  be  purchased  within 
a  period  of  30  days ;  that  in  and  by  the  terms  of  said 
contract  the  party  of  the  first  part  warranted  and  guar- 
anteed said  macliines  to  be  in  perfect  working  order 
and  to  remain  so  for  a  period  of  one  year;  that  the 
plaintiff  was  led  and  induced  to  sign  said  contract  and 
to  advance  said  sum  of  $500  by  certain  false  and  fraud, 
ulent  representations  made  by  the  defendant  Arthur 
H.  Page,  to  the  plaintiff,  before  the  execution  of  said 
contract,  to  the  effect  that  the  said  machines  would  fit 
and  operate  upon  and  work  in  connection  with  all  Cash 
Registers  in  use  in  the  city  of  Chicago  and  county  of 
Cook,  with  the  exception  of  Cash  Registers  worked  by 
electricity,  and  could  be  attached  and  operated  upon 
such  Cash  Eegisters  without  mutilation  or  injury  to  the 
Cash  Register ;  which  representation  was  false  and 
fraudulently  made  by  said  defendant  to  the  plaintiff, 
whereby  the  plaintiff  was  led  and  induced  to  sign  said 
contract  and  did  advance  said  sum  of  $500;  that  de- 
fendants afterwards  delivered  to  the  plaintiff  30  of 
said  devices,  and  that  the  plaintiff  tried  to  sell  the 
same  in  the  territory  granted  to  him  in  and  by  the 
terms  of  said  contract;  but  that  plaintiff  was  unable 
to  sell  said  devices  for  the  reason  that  said  devices 
would  not  fit  and  operate  upon  Cash  Registers  as  rep- 
resented by  the  said  defendant  Page,  but  would  only 
fit  and  operate  upon  one  certain  type  of  Cash  Regis- 
ters, which  type  of  Cash  Registers  represents  a  very 
small  and  insignificant  percentage  of  the  Cash  Regis- 
ters in  use  in  the  City  of  Chicago  and  County  of  Cook, 
to-wit :  about  ten  per  cent.,  and  because  of  said  defect- 
ive working  order  of  said  device  the  plaintiff  was  un- 
able to  successfully  place  and  sell  said  devices  upon  the 
market  in  the  territory  granted  him ;  that  the  plaintiff 
was  only  able  to  sell  two  of  said  machines,  and  did  sell 
two  of  said  machines  to  owners  of  the  last  named  type 
of  Cash  Registers,  leaving  28  of  said  machines  on  the 
hands  of  the  plaintiff,  which  devices,  because  of  the 
fact  that  they  would  not  fit  and  operate  upon  the  Cash 
Registers  in  general  use  in  said  territory,  could  not  be 
sold  or  disposed  of  by  the  plaintiff,  without  great  loss 
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to  himself;  that  because  of  said  false  representations 
and  other  false  representations  on  the  part  of  said  de- 
fendant, whereby  the  plaintiff  was  so  misled  to  enter 
into  said  contract,  and  because  of  the  violation  by  the 
defendant  of  his  said  contract  wherein  the  defendant 
warranted  and  guaranteed  the  said  device  to  be  in 
perfect  working  order,  the  plaintiff,  on,  to-wit,  the 
25th  day  of  January  notified  the  defendant,  Arthur 
H.  Page,  one  of  the  partners  of  The  Page  Manufactur- 
ing Company,  that  he  intended  to  and  would  then  re- 
scind said  contract,  and  the  said  Arthur  H.  Page  then 
and  there  agreed  to  the  same,  and  the  said  plaintiff 
then  and  there  demanded  of  the  said  defendant  the 
return  of  the  money  paid  by  the  plaintiff  on  said  con- 
tract less  the  sum  of  $25  being  the  price  of  the  said 
two  machines  sold  by  the  plaintiff,  and  offered  to  re- 
turn to  the  defendants  all  the  remaining  devices  or 
machines  then  remaining  unsold  on  the  plaintiff  ^s 
hands ;  and  thereafter,  to-wit,  on  the  10th  day  of  Feb- 
ruary, A.  D.  1911,  this  plaintiff  caused  to  be  served 
upon  the  defendants,  Arthur  H.  Page  and  Miles  S. 
Macon,  a  written  notice  or  demand,  wherein  the  plain- 
tiff demanded  of  the  defendants  the  sum  of  $475  and 
offered  to  return  to  the  defendants  all  machines  then 
on  his  hands  unsold,  which  demand  and  offer  was  re- 
fused by  the  defendants ;  and  the  plaintiff  is  now  and 
will  at  all  times  hereafter  be  ready  and  willing  to  re- 
turn said  machines  to  the  defendants  and  hereby  tend- 
ers the  same  to  the  defendants  in  this  court/' 

This  statement  of  facts  was  stricken  from  the  files 
and  the  suit  dismissed  at  plaintiff's  cost. 

We  think  the  question  as  to  the  sufficiency  of  the 
statement  should  be  answered  in  the  affirmative.  We 
agree  with  the  plaintiff  in  error  that  if  the  suit  had 
been  brought  in  one  of  the  other  courts  of  record  of 
the  Slate  the  amount  would  be  recoverable  under  the 
money  counts  of  a  common  law  declaration.  In  the 
case  of  First  Nat.  Bank  of  Springfield  v.  Gatton,  172 
111.  625,  it  was  held  that  assumpsit  for  money  had  and 
received  may  be  maintained  whenever  the  defendant 
has  obtained  money  belonging  to  the  plaintiff  which  in 
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equity  and  good  conscience  he  has  no  right  to  retain, 
as  in  such  case  the  law  implies  a  promise  to  pay.  If 
the  more  specific  statement  is  to  be  criticised  in  any 
way,  it  is  that  it  contains  more  than  is  necessary  rather 
than  less. 

The  purpose  of  the  Municipal  Court  Act,  so  far  as 
practice  and  procedure  are  concerned,  is  to  simplify 
them  and  not  to  make  them  more  complex.  Neither 
the  statute  nor  the  rules  of  court  require  more  than 
that  a  simple  statement  of  plaintiff's  right  of  action  be 
made.  It  is  not  necessary  that  evidentiary  facts  be 
pleaded,  as  too  frequently  appears  to  have  been  re- 
quired in  cases  that  have  come  before  us.  Facts  con- 
stituting a  cause  of  action  are  those  facts  which  the 
evidence  upon  the  trial  will  prove,  and  not  the  evidence 
which  will  be  required  to  prove  the  existence  of  such 
facts.    Bouvier's  Law  Dictionary  749. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remcmded. 


Florence  E.  LllUs^  Defendant  In  Error,  t.  The  King 
Biehardson  Company,  Plaintiff  in  Error. 

Gen.  No.  17,567. 

Masteb  ai?d  8EBVANT — When  wrongfully  discharged  employee  not 
estopped  from  proving  employment.  An  employee  was  summoned 
without  previous  notice  or  warning  Into  the  private  office  of  her 
employer  and  in  the  presence  of  four  or  five  men  asked  whether 
she  worked  by  the  week  and  what  was  due  her.  She  replied  that  she 
was  paid  by  the  week  and  that  a  certain  sum  was  due  her,  and 
was  paid  the  amount  due,  signing  a  receipt  in  full  payment  of  aU 
claims  to  date.  As  she  was  passing  out  of  the  door  she  was  dis- 
charged without  warning  and  without  cause.  Held,  in  an  action 
for  wrongful  discharge,  that  a  failure  to  assert  the  contract  of 
employment  at  the  time  of  discharge  did  not  estop  plaintiff  ftt>m 
proving  her  employment. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H.  Hop- 
kins, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Octoher  term,  1911.    Affirmed.    Opinion  filed  December  8,  1912. 

BoTLB,  MoTT  ft  Haioht^  f  or  plaintiff  in  error. 
AiiDBN,  Latham  &  Young,  for  defendant  in  error. 

Mb.  Justice  P.  A.  Smith  delivered  the  opinion  of 
the  conrt. 

The  defendant  in  error,  plaintiff  below,  brought  her 
action  in  the  Municipal  Court  of  Chicago  against  plain- 
tiff in  error,  The  King  Richardson  Company,  for  dam- 
ages for  wrongful  discharge  from  the  employment  of 
the  defendant  below.  The  only  question  presented  by 
the  record  is, — did  the  facts  as  they  appear  in  the  rec- 
ord and  the  law  authorize  the  finding  and  judgment  f 

The  only  point  argued  in  the  briefs  bearing  upon  this 
question  is  that  the  plaintiff  below  was  precluded  from 
proving  her  employment  by  the  plaintiff  in  error,  de- 
fendant below,  because  she  did  not  assert  her  contract 
when  she  was  discharged. 

In  our  opinion,  there  is  no  question  of  estoppel  in- 
volved in  the  case.  The  defendant  in  error  was  not 
bound  to  state  to  the  plaintiff  in  error,  when  she  was 
wrongfully  discharged,  her  contract  with  the  plaintiff 
in  error  under  the  circumstances  under  which  she  was 
discharged.  She  was  not  asked  to  state  it  and  did  not 
assume  to  state  what  the  plaintiff  in  error  was  sup- 
posed to  know  as  fully  as  the  defendant  in  error ;  that 
is,  they  were  chargeable  with  the  knowledge  of  the 
existing  contract  between  the  parties  as  fully  and  as 
completely  as  the  defendant  in  error.  They  summoned 
the  defendant  in  error,  without  previous  notice,  dis- 
cussion or  warning,  into  the  private  office  of  the  plain- 
tiff in  error,  and,  in  the  presence  of  four  or  five  gen- 
tlemen, asked  her  whether  she  worked  by  the  week 
and  how  much  was  due  her;  to  this  she  answered  that 
she  was  paid  by  the  week  and  that  $20  was  due.  There- 
upon the  salary  due  was  paid  her,  and  she  signed  a 
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receipt  in  full  payment  of  all  claims  to  date.  There- 
upon, without  warning  and  without  cause,  she  was  told, 
as  she  was  passing  out  of  the  door  of  the  room,  that 
her  services  were  no  longer  required.  Under  such  cir- 
cumstances, the  contention  that  there  is  an  estoppel 
in  pais  is  without  merit. 

Upon  a  review  of  the  evidence,  we  are  of  the  opinion 
that  the  facts  and  the  law  justified  the  finding  and 
judgment.    The  judgment  is  affirmed. 

Affirmed. 


Charles  Hunner,  Plaintiff  in  Error,  t,  Erening  Amerl- 
ean  Publishing  Company,  Defendant  in  Error. 

Gen.  No.  17,573. 

1.  Libex  and  blandbb — ordinary  construction  should  he  ffiven 
article.  In  interpreting  the  language  of  an  article  to  determine 
whether  or  not  it  is  libelous,  no  different  construction  should  he 
placed  upon  it  than  men  of  ordinary  affairs  would  give  it. 

2.  Libel  aio)  slandeb — article  need  not  technically  charge  crime. 
It  is  not  necessary  that  an  article  or  publication  shall  technically 
charge  a  crime  if  the  language  used  induces  readers  reasonably  to 
believe  that  a  crime  or  wrong  has  been  committed. 

8.  Libel  and  blandeb — when  publication  charges  <idultery.  Where 
a  newspaper  publishes  an  article  regarding  the  divorces  in  an  "auto 
set"  in  a  city,  and  falsely  states  that  plaintiff  was  divorced  by  his 
wife,  who  named  women  in  her  bill,  the  publication  charges  adul- 
tery and  is  libelous  per  se. 

4.  Libel  and  slander — effect  of  publication  charging  adultery. 
When  a  publication  charges  adultery  it  is  libelous  per  se,  and  no 
colloquium.  Inducement,  or  innuendo  is  necessary. 

Action  for  libel.  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  William  H.  McSubelt,  Judge,  presiding.  Heard  In  the 
Branch  Appellate  Court  at  the  October  term,  1911.  Reversed  and 
remanded.    Opinion  filed  December  3,  1912. 
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Johnson  &  Belasco  and  Alschuleb,  Putnam  & 
James,  for  plaintiff  in  error. 

EoY  D.  KJBBHN,  for  defendant  in  error. 

Mb,  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  question  presented  by  this  writ  of  error  is 
whether  the  court  erred  in  sustaining  the  plea  of  the 
statute  of  limitations  to  the  third  amended  declara- 
tion filed  by  the  plaintiff  in  error. 

Plaintiff  in  error,  Charles  Hunner,  brought  an  action 
for  libel  against  defendant  in  error,  based  upon  an 
article  published  on  the  15th  day  of  June,  1909,  in 
defendant's  newspaper  of  general  circulation  in  the 
city  of  Chicago,  and  State  of  Illinois.  The  original 
declaration  was  filed  on  December  4,  1909,  and  con- 
tained two  counts.  The  first  count,  after  alleging 
plaintiff's  business,  and  that  he  was  in  good  standing 
in  the  community,  proceeds  as  follows: 

**And  the  plaintiff  avers  as  a  statement  of  extrinsic 
facts  bearing  upon  the  grievances  hereinafter  men- 
tioned and  complained  of  that  on,  to-wit,  the  8th  day 
of  June,  1908,  he  caused  to  be  filed  in  the  City  Court 
of  Aurora  in  said  state  a  certain  bill  for  divorce 
against  his  then  wife,  one  Marjorie  Hunner,  in  and  by 
which  said  bill  for  divorce,  he  charged  the  said  Marjo- 
rie Hunner  with  being  guilty  of  desertion  for  more 
than  two  years,  and  that  afterwards,  on  the  11th  day 
of  June,  1908,  the  said  defendant  filed  her  answer  to 
said  bill  in  said  court,  denying  said  charges  of  deser- 
tion and  that  therein  on  the  11th  day  of  June,  1908, 
the  said  case  coming  on  to  be  heard  upon  the  said  bill 
of  complaint  and  the  answer  thereto  and  upon  the  tes- 
timony of  witnesses  heard  in  open  court,  the  court  en- 
tered its  decree  in  said  case  finding  the  issues  therein 
for  the  complainant,  who  is  plaintiff  herein,  and  order- 
ing the  marriage  theretofore  existing  between  this 
plaintiff  and  his  said  former  wife,  dissolved ; ' '  etc. 

The  count  then  alleges  that  the  defendant  well  know- 
ing the  premises,  but  wickedly  and  maliciously  intend- 
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ing  to  injure  the  plaintiff  and  to  bring  him  into  public 
scandal  and  disgrace,  published  the  following  mali- 
cious and  defamatory  matter : 

''Aurora  Auto  Set  Decrees  Bring  Wedding. 

''Mrs.  Margaret  Hunner,  former  wife  of  Charles 
(meaning  plaintiff),  a  wealthy  lumber  merchant,  be- 
came the  bride  of  W.  H.  Holmes,  vice  president  of  the 
Fox  River  Butter  Company,  to-day.  The  bride  and 
bridegroom  belong  to  the  exclusive  society  set  of  Au- 
rora. 

"This  wedding  is  the  last  of  the  series  in  Aurora 
which  has  caused  much  gossip  in  the  last  two  years. 
There  has  been  several  divorces  and  remarriages  in 
the  younger  set  as  the  result  of  romantic  automobile 
rides. 

"The  Holmes  wedding  took  place  at  the  home  of 
Charles  Shearman,  6422  Normal  Avenue.  The  cere- 
mony was  performed  by  Eev.  Henry  Hepburn  of  the 
Buena  Park  Presbyterian  Church. 

"Mrs.  Hunner  (meaning  the  former  wife  of  plain- 
tiff) was  divorced  two  years  ago,  naming  women  in 
her  bill  (meaning  to  charge  that  said  Mrs.  Hunner 
filed  a  bill  and  secured  a  divorce  from  the  plaintiff,  her 
bill  charging  plaintiff  with  being  guilty  of  adultery.) 

' '  At  about  the  same  time  as  the  Hunner  divorce  Mrs. 
Holmes,  a  society  member,  obtained  a  divorce,  making 
similar  charges.  She  later  married  W.  F.  Ferris,  who 
a  few  months  before  was  divorced  by  the  daughter  of 
W.  D.  Simpson,  a  wealthy  Aurora  manufacturer  and 
politician.  Mrs.  Ferris  charged  Ferris  was  too  friendly 
with  other  women.  Mrs.  Ferris  also  was  married  soon 
after  the  divorce. 

"The  latest  bridal  couple  departed  for  the  east  on 
their  honeymoon." 

The  second  count  differs  from  the  first  in  omitting 
the  innuendo,  the  charge  being,  "Mrs.  Hunner  (mean- 
ing the  former  wife  of  plaintiff)  was  divorced  two 
years  ago,  naming  women  in  her  bill.'' 

To  this  declaration  a  general  and  special  demurrer 
was  interposed  and  overruled,  but  subsequently  the  de- 
murrer was  sustained. 

On  October  6, 1910,  an  amendment  was  filed  intended 
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to  correct  the  declaration  in  accordance  with  the  rul- 
ings of  the  court  on  demurrer,  and  a  demurrer  was 
sustained  to  the  declaration  as  amended. 

On  November  22,  1910,  a  second  amended  declara- 
tion was  filed  to  which  a  general  and  special  demurrer 
was  sustained.  Finally,  on  June  3,  1911,  a  third 
amended  declaration  was  filed.  The  gist  of  the  innu- 
endo in  the  original  and  third  amended  declarations 
is  the  same, — that  it  was  meant  to  charge  in  the 
declaration  that  Mr.  Hunner,  during  his  married 
life  with  Mrs.  Margaret  Hunner,  was  guilty  of 
adultery.  The  record  shows  that  all  of  the  amend- 
ments to  the  original  declaration  were  filed  sub- 
sequent to  the  time  of  the  running  of  the  statute  of 
limitations.  To  the  third  amended  declaration  the 
defendant  filed  the  general  issue  and  a  plea  of  the  stat- 
ute of  limitations.  This  plea,  upon  demurrer,  was  sus- 
tained by  the  court,  and  the  court  entered  a  judgment 
in  accordance  with  that  conclusion. 

It  is  conceded  to  be  the  law  that  if  the  first  declara- 
tion states  a  cause  of  action  and  an  amendment  thereto 
states  the  same  cause  of  action,  the  statute  of  limita- 
tions will  not  be  a  bar  to  the  amendment.  Bahr  v. 
National  Safe  Deposit  Co.,  234  111.  101;  Chicago  City 
E.  Co.  V.  Hackendahl,  188  111.  300;  North  Chicago 
St.  R.  Co.  V.  Aufmann,  221  111.  614.  If  then  the  original 
declaration  stated  a  good  cause  of  action  as  set  forth 
in  the  amendment  thereto,  the  court  erred  in  overrul- 
ing the  demurrer  to  the  plea  of  the  statute  of  limi- 
tations. 

In  interpreting  the  language  of  an  article  to  deter- 
mine whether  or  not  it  is  libelous,  no  different  con- 
struction should  be  placed  upon  it  than  men  of  ordi- 
nary affairs  would  give  it.  It  is  not  necessary  that  an 
article  or  publication  shall  technically  charge  a  crime. 
If  the  language  used  induces  readers  reasonably  to  be- 
lieve that  a  crime  or  wrong  has  been  committed,  the 
article  is  libelous.  People  v.  Fuller,  238  111.  116 ;  Ran- 
som v.  McCurley,  140  111.  626 ;  Schmisseur  v.  Kreilich, 
92  m.  347. 
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Reading  the  article  set  out  in  the  original  declara- 
tion thus  construed,  we  think  the  article  charges  the 
plaintiff  in  error,  Charles  Hunner,  with  adultery. 
When  a  publication  charges  adultery  it  is  libelous  per 
se,  and  no  colloquium,  inducement  or  innuendo  are  nec- 
essary. Spencer  v.  McMasters,  16  111.  404;  Jackson- 
ville Journal  Co.  v.  Beymer,  42  111.  App.  443;  Elam 
V.  Badger,  23  111.  445.  As  to  the  purpose  and  oflSce 
of  the  innuendo  and  the  inducement  or  colloquium  see 
McLaughlin  v.  Fisher,  136  111.  111. 

In  our  opinion,  under  the  foregoing  authorities,  both 
counts  of  the  original  declaration  were  good.  We 
think  the  libel  was  actionable  per  se  as  it  charged  the 
plaintiff  with  adultery.  The  allegation  is  that  it  was 
published  by  the  defendant  of  and  concerning  the  plain- 
tiff, and  that  it  was  false.  All  the  facts  necessary  to 
allege  were  set  forth  in  the  original  declaration.  In 
our  opinion,  the  court  erred  in  overruling  the  demurrer 
to  the  plea  of  the  statute  of  limitations,  and  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Louis  Szappanos,  Defendant  in  Error,  r.  W.  P.  Nelson 

Company,  Plaintiff  in  £rror. 

Gen.  No.  17,684. 

1.  Master  and  servant — when  painter  standing  on  open  box  can- 
not recover.  A  painter  working  on  a  ladder  scaffold  could  not 
reach  quite  high  enough  and  obtained  from  the  foreman  a  so-called 
box  or  cleat  formed  by  nailing  three  pieces  of  board  together  leav- 
ing one  Bide  open,  which  was  not  to  be  used  to  stand  upon.  The 
foreman  learning  plaintiff  was  to  so  i;se  it  cautioned  him  against 
such  use  and  said  that  he  would  furnish  something  else,  as  did  his 
working  partner,  but  he  stood  on  it  and  it  separated  and  he  fell. 
Held,  the  foreman  was  in  the  exercise  of  reasonable  care  for  plain- 
tiff's safety  and  a  Judgment  for  plaintiff  would  not  be  BUBtalned. 
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2.  Master  and  sesvant — when  paint&r  standing  on  open  t>ox 
assumes  risk.  Where  a  painter  working  on  a  ladder  scaffold  stands 
on  a  80-called  box  or  cleat,  a  simple  contrivance  formed  by  nailing 
three  pieces  of  board  together  leaving  one  side  open,  and  the  box 
separates  and  he  falls,  he  assumes  the  risk,  the  accident  falling 
within  the  rule  of  the  cases  involying  the  use  of  simple  tools. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
EBLT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.  Reversed  with  finding  of  fact.  Opinion  filed 
December  3,  1912. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  plaintiff  in  error. 
Stedman  &  SoELKE,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court 

Defendant  in  error,  Szappanos,  brought  an  action 
for  personal  injuries  against  plaintiff  in  error  in  the 
Municipal  Court  of  Chicago.  While  working  for  plain- 
tiff in  error,  the  defendant  in  error  fell  from  a  scaf- 
fold to  the  floor  below,  a  distance  of  from  ten  to  twelve 
!  feet,  and  sprained  his  ankle. 

The  evidence  shows  that  defendant  in  error  was  one 
of  a  gang  of  painters  in  the  employ  of  the  plaintiff  in 
error,  doing  a  painting  job  on  a  building.  These 
painters  were  working  under  the  supervision  of  Fore- 
man McCabe.  At  the  time  of  the  accident  the  work- 
men were  on  the  top  floor  of  the  building,  painting 
the  sashes  of  the  skylight.  The  men  worked  in  pairs 
— two  men  on  a  scaffold.  The  scaffold  is  called  a  *  *  lad- 
der scaffold;"  that  is,  it  was  made  by  supporting 
boards  on  the  rungs  of  ladders,  and  the  workmen 
stood  on  the  boards.  At  the  time  of  the  accident,  one 
end  of  the  scaffold  was  supported  by  resting  on  an  iron 
or  steel  beam  which  formed  a  part  of  the  building. 
As  a  means  of  adjusting  the  height  of  the  scaffold, 
when  the  beams  of  the  building  were  utilized,  the  fore- 
man made  certain  boxes  or  cleats  as  the  witnesses 
called  them,  which,  at  the  proper  point  in  the  progress 
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of  the  work,  the  mSi  would  put  over  the  steel  beams 
and  in  this  way  adjust  the  scaffold  to  a  higher  point. 
The  cross  section  of  the  steel  beam  resembled  the  letter 
' '  T  "  inverted ;  that  is,  the  flange  or  flat  side  was  placed 
downward,  leaving  the  middle  stem  projecting  up- 
ward. The  so-called  box  or  cleat  was  formed  by  nail- 
ing three  pieces  of  boards  together,  leaving  one  side 
open.  These  when  in  use  were  placed  over  the  steel  beam 
so  that  the  boards,  nailed  at  right  angles,  would  slip 
over  the  steel  beam,  one  of  the  boards  or  pieces,  ex- 
tending down  each  side  of  the  beam ;  that  is,  the  cleat 
or  box  would  straddle  the  stem  of  the  beam,  and  the 
sides  of  the  box  or  cleat  would  rest  on  the  flanges  of 
the  beam.  Upon  the  cleat  so  placed  the  boards  of  the 
scaffold  were  placed. 

Defendant  in  error  and  his  partner,  who  was  work- 
ing with  him  on  the  same  scaffold,  were  engaged  in 
painting  the  sash  of  a  skylight,  beginning  at  the  bot- 
tom. When  the  work  had  progressed  to  a  certain 
point,  the  defendant  in  error  discovered  that  he  conld 
not  quite  reach  the  top  of  the  sash  of  the  skylight, 
standing  on  the  scaffold  as  it  was  then  placed.  He 
asked  the  foreman,  McCabe,  to  hand  him  one  of  the 
boxes  or  cleats  which  was  lying  on  the  floor  nearby. 
McCabe  handed  him  .the  box  or  cleat,  and  when  he  did 
so  he  asked  the  defendant  in  error  what  he  was  going 
to  do  with  it,  and  defendant  in  error  replied,  '*I  am 
going  to  stand  on  it."  The  foreman  said,  **Wait 
now,  don't  do  that,  and  I  will  make  you  one  or  hand 
you  something  else.''  Anderson,  the  defendant  in 
error's  partner,  and  called  as  a  witness  by  defendant 
in  error,  also  cautioned  him  against  standing  upon 
the  cleat  or  box  before  he  was  injured.  The  cleat  or 
box  was  placed  by  the  defendant  in  error  on  the  plank 
scaffold,  and  while  standing  on  it  the  sides  spread  and 
the  defendant  in  error  fell  from  the  scaffold  and  was 
injured. 

In  our  opinion  the  evidence  shows  that  the  plaintiff 
in  error  was  in  the  exercise  of  reasonable  care  for 
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the  defendant  in  error's  safety.  Defendant  in  error 
was  cautioned  against  using  the  appliance  to  stand 
upon  both  by  the  foreman  when  the  cleat  or  box  was 
handed  to  him,  and  afterwards  by  Anderson,  his  part- 
ner ;  but  the  defendant  in  error  gave  no  heed  or  atten- 
tion to  the  advice  of  either  the  workman  or  the  fore- 
man. The  testimony  of  McCabe  and  Anderson  is  in 
substantial  agreement..  Defendant  in  error  denies  in 
his  testimony  that  McCabe,  the  foreman,  told  him  not 
to  use  the  cleat  or  box  to  stand  upon.  He  does  not, 
however,  deny  the  testimony  of  Anderson  either  to 
the  effect  that  the  foreman  told  him  not  to  use  the  cleat 
or  box  or  that  he,  Anderson,  cautioned  him  against  using 
it.  We  think  the  evidence  fails  to  show  any  negligence 
on  the  part  of  the  plaintiff  in  error. 

In  our  opinion,  the  defendant  in  error  assumed  the 
risk  of  the  injury  which  he  sustained.  The  box  or  cleat 
which  he  was  using  was  a  simple  and  crude  contriv- 
ance, designed  to  be  used  for  another  purpose,  and  its 
construction  was  obvious  to  the  defendant  in  error  at  a 
glance.  The  case  falls  within  the  rule  of  the  cases 
involving  the  use  of  simple  tools.  Kistner  v.  Ameri- 
can Steel  Foundries,  233  111.  35 ;  Webster  Mfg.  Co.  v. 
Nisbett,  205  111.  273;  International  Packing  Co.  v. 
Kretowicz,  119  HI.  App.  488. 

We  are  clearly  of  the  opinion  that  upon  the  facts 
shown  in  the  record  the  law  did  not  warrant  a  recovery 
in  the  case.  The  judgment  is  reversed  with  a  finding 
of  fact. 

Reversed  with  finding  of  fact. 
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Elmer  W.  Jarneeki,  Appellant,  t.  Chieago  Consolidated 

Traction  Company,  Appellee. 

Gen.  No.  17,603. 

1.  iNSTBUonoNs — directory.  An  instruction  which  directs  a  ver- 
dict cannot  he  aided  hy  other  instructions. 

2.  Master  and  servant — instructiona.  Where  averments  in  a  deo> 
laration  that  defendant  allowed  electric  wires  to  be  out  of  repair  on 
a  car  of  which  plaintiff  was  conductor,  that  he  was  injured  thereby, 
and  that  he  had  informed  defendant  that  he  had  no  experience  bat 
was  not  instructed  in  the  care  and  management  of  such  wires,  are 
supported  by  evidence,  an  instruction  to  the  effect  that  if  the  jury 
believe  from  the  evidence  and  instructions  that  it  was  the  duty  of 
plaintiff  or  the  conductor  of  the  motor  car  ahead  to  inspect  the 
cars  and  wires  thereon  to  see  that  such  cars  and  wires  were  safe, 
and  that  they  did  not  so  inspect,  and  that  the  accident  was  the 
result  thereof,  plaintiff  cannot  recover,  is  misleading  and  erroneous. 

3.  Master  and  servant — when  one  conductor  not  fellow-servant 
of  another.  If  it  is  the  duty  of  the  conductor  of  an  electric  motor 
car  to  inspect  the  electric  wiring  of  the  trailer  car,  the  conductor 
represents  the  master  in  the  performance  thereof  and  is  not  a 
fellow-servant  of  the  conductor  of  the  trailer  car. 

4.  Master  and  servant — instructions.  Where  in  an  action  for 
personal  injuries  there  is  evidence  to  support  allegations  that  plain- 
tiff, a  conductor  on  an  electric  car,  was  injured  because  of  defects 
in  %he  electric  wiring,  and  that  he  stated  to  defendant  that  he  was 
without  experience  but  was  not  instructed,  it  is  error  to  give  an 
instruction  that  the  burden  of  proof  is  on  plaintiff  to  show  that  he 
did  not  know  that  the  wire  in  question  was  out  of  order,  and  that 
if  from  the  evidence  the  Jury  believe  that  it  was  plaintiffs  duty 
to  look  after  his  car  and  to  see  and  report  defects,  then  it  was  his 
duty  to  use  ordinary  care  to  see  and  report  the  alleged  defect  in 
question,  and  if  he  failed  therein  he  cannot  recover. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  H.  Sterling  Pomerot,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  ^rm, 
1911.    Reversed  and  remanded.    Opinion  filed  December  3,  1912. 

Emeby  S.  Walkeb,  for  appellant. 

Frank  L.  Kbiete,  for  appellee ;  John  E.  Guilliams, 
of  counsel. 
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Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  is  an  action  on  the  case  for  personal  injury 
sustained  by  appellant  "wtiile  in  the  services  of  appel- 
lee as  conductor.  The  declaration  consists  of  four 
counts.  The  negligence  averred  in  the  first  count  is 
that  the  defendant,  appellee,  carelessly,  negligently 
and  improperly  permitted  the  electric  light  wire  at- 
tached to  the  car  on  which  appellant  was  conductor, 
to  be  and  remain  in  a  bad  and  unsafe  condition  and 
out  of  repair,  and  not  properly  kept  and  maintained, 
whereby  the  plaintiflF  was  injured. 

The  second  count  charges  that  the  defendant  neg- 
lected its  duty  in  that  it  permitted  the  electric  wire 
to  become  detached,  broken  and  to  remain  in  bad  re- 
pair and  condition  whereby  the  wire  became  loosened 
from  its  position  and  hung  from  the  car  in  a  dangerous 
situation,  and  that  the  appellant,  plaintiff,  informed 
the  defendant  that  he,  the  plaintiff,  had  no  experience 
on  electric  cars,  and  that  defendant  did  not  notify  him 
of  the  dangers  likely  to  arise  therefrom,  and  failed 
to  instruct  him  as  it  was  its  duty  to  do  in  the  proper 
care  and  management  of  such  electric  wires. 

The  negligence  charged  in  the  third  count  of  the 
declaration  is  that  the  electric  wire  became  loosened 
from  the  place  where  it  should  have  hung  in  the  car 
and  hung  from  said  car  in  a  dangerous  situation  so 
that  the  plaintiff,  while  upon  the  car,  unavoidably  came 
in  contact  with  the  wire  while  it  was  in  a  dangerous 
and  unprotected  condition;  and  in  the  fourth  count, 
the  negligence  averred  is  that  the  employment  was 
hazardous  and  that  the  defendant  failed  to  notify  the 
plaintiff  of  the  dangers  of  the  work. 

The  evidence  tends  to  show  that  on  the  16th  day  of 
August,  1903,  plaintiff,  appellant,  was  assigned  to  duty 
on  a  train  owned  and  operated  by  appellee,  made  up 
of  an  electric  motor  car  and  a  trailer  coupled  thereto, 
and  that  while  upon  the  rear  platform  of  the  trailer 
in  the  course  of  his  duty,  plaintiff's  left  hand  came  in 
contact  with  a  live  wire  which  was  a  part  of  the  de- 
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vice  in  transmitting  electricity  for  lighting  from  the 
motor  car  to  the  trailer ;  that  this  wire  had  fallen  from 
its  fastening  on  the  canopy  of  the  car,  and  that  the 
insulation  as  well  as  the  rubber  cylinder-shaped  appa- 
ratus, which  usually  covered  the  end  of  the  wire  and 
when  in  use  formed  the  connection  with  the  wire  of  the 
adjoining  car,  had  been  pulled  off,  leaving  the  end  of 
the  wire  uncovered  and  uninsulated;  and  that  while 
standing  on  the  rear  platform  of  the  car  and  leaning 
against  the  dash  board,  the  electric  lighting  wire  fell 
down  from  its  fastening  in  the  canopy  above  the  plat^ 
form  and  came  in  contact  with  the  left  hand  of  the 
plaintiff  and  burned  it. 

It  appears  from  the  evidence  that  the  plaintiff  was 
unfamiliar  with  the  apparatus  of  an  electric  car,  and 
had  not  been  instructed  as  to  the  use  and  care  of  the 
electric  lighting  apparatus  on  electric  cars.  He  was 
assigned  to  duty  as  conductor  about  1:15  p.  m.,  and 
performed  his  duties  on  the  line  running  from  the 
'limits"  barn  to  the  end  of  the  line  in  Evanston, 
where  his  car  was  uncoupled  from  the  motor  car  and 
was  coupled  to  another  motor  car.  In  the  course  of 
his  employment  he  appears  to  have  taken  trailer  car 
No.  2110  at  shortly  after  five  o'clock  in  the  afternoon 
at  the  north  end  of  the  line  at  Evanston.  From  there 
the  car  ran  south  to  what  is  known  as  the  ''limits'' 
barn  and  around  the  loop  at  that  barn  on  its  return  trip 
north.  The  coupling  of  the  lighting  wire  seems  to 
have  been  made  by  the  conductor  of  the  motor  car,  by 
the  name  of  Anderson,  the  plaintiff  not  knowing  how  to 
make  the  coupling;  he,  however,  watched  Anderson 
as  it  was  done.  The  electric  current  was  turned  on 
and  the  car  was  lighted  on  the  southbound  trip  from 
Evanston.  It  ran  south  to  the  ''limits"  barn  and  then 
commenced  its  northbound  trip.  While  going  north 
towards  Evanston,  and  shortly  after  nine  o'clock  in 
the  evening,  the  electric  wire  fell  from  its  fastenings 
in  the  canopy  of  the  car  for  some  reason  not  disclosed 
by  the  evidence,  and  came  in  contact  with  plaintiff's 
hand. 
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There  is  evidence  in  the  record  tending  to  show  that 
prior  to  its  fall  the  wire  was  looped  up  in  the  canopy 
as  was  the  custom  while  they  were  not  attached  to 
another  car.  Whether  the  rubber  plug  or  connecting 
apparatus  covering  the  end  of  the  wire  was  inserted 
in  the  socket  of  the  block  attached  to  the  roof  of  the 
car,  does  not  appear  from  the  evidence.  After  the 
accident,  the  evidence  shows  that,  the  rubber  cylinder 
or  insulated  plug  was  missing  from  the  wire  and  the 
end  of  the  wire,  to  the  extent  of  a  quarter  or  half  inch, 
had  the  insulation  torn  off. 

The  evidence  further  shows  that  prior  to  taking  out 
the  trailer  car  in  question  on  Sunday,  the  16th  day  of 
August,  1903,  the  car  had  been  inspected  by  the  de- 
fendant company  *s  inspectors.  These  trailer  cars  were 
used  only  on  Sundays,  and  the  electric  lighting  appa- 
ratus was  inspected  sometime  during  the  previous 
week,  or  on  the  Sunday  morning  before  the  car  left 
the  bams  at  Devon  avenue. 

The  foregoing  statement  of  the  pleadings  and  the 
evidence  is  sufficient  for  the  purpose  of  passing  upon 
the  errors  assigned  upon  instructions,  and,  inasmuch 
as  we  have  concluded  that  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  errors  in  instruc- 
tions, we  do  not  deem  it  necessary  to  state  or  discuss 
the  evidence  in  the  case  further. 

It  is  urged  that  the  court  in  giving  instruction  No. 
16,  at  the  request  of  the  defendant,  committed  revers- 
ible error ;  that  instruction  is  as  follows : 

*'If  you  believe  from  the  evidence  in  this  case,  under 
the  instructions  of  the  court,  it  was  the  duty  of  the 
plaintiff  or  the  conductor  on  the  other  car  of  the  train 
of  which  plaintiff's  car  was  a  part  at  the  time  of  the 
accident  in  question,  to  inspect  the  cars  of  the  train 
and  see  tRat  such  cars  and  the  wires  thereon  were  in 
safe  condition  for  operation,  and  that  plaintiff  or  said 
other  conductor  did  not  inspect  such  cars  or  wires, 
and  that  the  accident  in  question  was  the  result  of  their 
failure  to  properly  inspect  such  cars  or  wires,  if  they 
did  fail,  then  plaintiff  cannot  recover  in  this  case,  and 
you  should  find  the  defendant  not  guilty.*' 
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• 

In  our  opinion  this  instruction  ignores  the  case  set 
out  in  the  declaration.  It  directs  a  verdict  and  con- 
sequently cannot  be  aided  by  other  instructions.  The 
instruction  omits  entirely  the  case  made  by  the  aver- 
ments in  the  second  count  of  the  declaration  to  the 
effect  that  the  plaintiff  informed  the  defendant  that  he, 
the  plaintiff,  had  no  experience  on  electric  cars,  and 
that  the  defendant  did  not  notify  him  of  the  dangers 
likely  to  arise  therefrom,  and  failed  to  instruct  him  in 
the  proper  care  and  management  of  the  electric  wires, 
and  the  testimony  in  support  thereof  offered  by  the 
plaintiff  below.  If  it  was  true,  as  averred  in  the  sec- 
ond count  and  testified  to  by  the  plaintiff,  that  the 
plaintiff  had  no  experience  on  electric  cars  and  knew 
nothing  about  electric  wires,  and  so  informed  the  de- 
fendant, and  the  defendant  failed  to  instruct  him  in 
their  use  and  management,  the  plaintiff  was  incom- 
petent to  inspect  the  cars  or  wires  as  stated  in  the 
instruction,  and  could  not  perform  the  duty  which  the 
instruction  contemplates ;  and  yet  the  instruction  told 
the  jury  that  the  plaintiff  could  not  recover  if  he,  or 
the  conductor  of  the  other  car,  failed  to  perform  that 
duty.  The  instruction  is  also  defective  in  that  it  makes 
the  plaintiff  responsible  for  the  failure  of  the  con- 
ductor of  the  motor  car,  without  instructing  the  jury 
that  they  were  fellow-servants,  or  properly  submitting 
to  the  jury  the  question  whether  they  were  fellow- 
servants  or  not.  If  under  the  evidence  it  was  the  duty 
of  the  conductor  of  the  other  car  to  inspect  the  trailer 
car  electric  wiring,  then  in  the  performance  of  such 
duty  of  inspection  he  would  represent  the  master  and 
was  not  a  fellow-servant  of  the  plaintiff,  and  his  neg- 
ligence in  that  respect,  if  shown  by  the  evidence,  would 
be  the  negligence  of  the  master,  and  would  not  pre- 
clude the  plaintiff  from  recovering.  We  think  the 
instruction  is  clearly  erroneous  and  misleading.  Penn- 
sylvania Coal  Co.  V.  Kelly,  156  111.  9;  Chicago  &  E.  L 
E.  Co.  V.  Hines,  132  111.  161. 

Error  is   also  assigned  upon  instruction  No.  19, 
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given  at  the  request  of  the  defendant ;  that  instruction 
is  as  follows : 

'  *  The  court  instructs  yon  that  the  burden  of  proof  is 
on  the  plaintiff  to  show  by  a  preponderance  of  the  evi- 
dence in  the  case  that  he  did  not  know  the  electric  light- 
ing wire  in  question  in  this  case  was  out  of  order,  if 
you  believe  from  the  evidence  in  the  case  it  was  so  out 
of  order.  If  you  believe  from  the  evidence  in  the 
case  that  it  was  his  duty  to  look  after  his  car  while 
it  was  in  his  charge,  and  to  see  and  report  any  defects 
in  said  car,  then  it  was  his  duty  to  exercise  ordinary 
care  on  his  part  to  see  and  report  the  alleged  defect  in 
the  electric  lighting  wire  in  question  in  this  case.  If 
you  believe  from  the  evidence  in  the  case  such  was  his 
duty  and  that  he  did  not  exercise  ordinary  care  in  look- 
ing after  that  part  of  his  said  car  and  reporting  the 
same  to  the  proper  parties  then  he  cannot  recover  in 
this  case.^* 

We  think  this  instruction  is  erroneous  in  that  it 
makes  the  plaintiff  substantially  an  insurer  that  he 
would  not  overlook  by  his  inspection  any  defects  in 
the  car.  Under  the  averments  in  the  declaration  and 
the  proof  in  this  case,  the  instruction,  in  our  opinion, 
is  inapplicable  to  the  case  as  made  by  the  pleadings 
and  proof,  and  was  clearly  erroneous. 

In  our  opinion,  instruction  No.  11,  given  at  the  re- 
quest of  the  defendant,  ignores  the  case  of  the  plaintiff 
made  by  his  pleadings  and  by  his  evidence,  and,  with- 
out regard  to  what  conclusion  the  jury  might  arrive 
upon  the  evidence  as  to  the  plaintiff's  lack  of  expe- 
rience and  knowledge  of  the  electric  appliances  in  use 
on  the  car  in  question,  and  the  dangers  incident  thereto, 
instructs  the  jury  that  the  defendant  had  a  right  to 
assume  that  he  was  an  experienced  conductor  and 
familiar  with  the  method  of  operating  electric  motor 
and  trailer  cars,  and  with  the  dangers  incident  thereto. 

For  the  errors  indicated  in  the  instructions,  the 
judgment  is  reversed  and  the  cause  remanded,  it  being 
unnecessary  for  us  to  discuss  the  other  questions  raised 
by  the  assignment  of  errors. 

Reversed  and  remanded. 
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Thomas  Hardcastle,  Plaintiff  in  Error,  y.  Joseph  W. 
Byder,  trading  as  Chicago  Hotel  &  Oyster  House, 
Defendant  in  Error. 

Gen.  No.  17,617. 

1.  Innkeefebs — when  person  is  guest.  Plaintiff  was  a  guest  at 
a  hotel  though  he  arranged  for  his  room  at  a  price  per  week  and 
did  not  take  all  of  his  meals  there,  when  the  room  was  not  taken 
for  a  certain  time  and  he  informed  the  clerk  that  his  stay  was  in- 
definite. 

2.  Innkeepebs — when  assumption  justified  that  person  represents 
proprietor  of  hotel.  A  guest  at  a  hotel  who  deposits  money  with  the 
sole  person  in  charge  of  the  office  has  a  right  to  assume  that  such 
person  represents  the  proprietor  and  is  authorized  to  accept  money 
as  his  agent,  when  such  person  is  acting  in  all  respects  as  clerk 
and  has  been  previously  seen  by  the  guest  acting  in  the  same  ca- 
pacity and  the  proprietor  allowed  said  person  to  act  with  the 
apparent  authority  of  a  clerk  and  with  apparent  authority  to  re- 
ceive money  for  safe-keeping. 

3.  Innkeepebs — when  liable  for  money  handed  to  person  in 
charge  of  desk.  A  hotel  proprietor  is  liable  for  money  handed  by  a 
guest,  to  a  person  in  charge  as  clerk  for  safe-keeping  where  such 
guest  had  a  right  to  assume  that  such  person  represented  the  pro- 
prietor and  was  authorized  to  accept  money  for  safe-keeping. 

4.  Innkeepebs — when  guest  not  negligent  in  depositing  money  at 
office.  A  guest  at  a  hotel  is  not  negligent  in  depositing  money  at 
the  office  for  safe-keeping  where  he  had  a  right  to  assume  that 
the  person  then  in  charge  as  clerk  had  authority  to  act  and  to 
receive  money  for  safe-keeping,  though  it  seems  that  such  person 
was  a  porter  and  a  stranger  wrote  the  receipt  which  was  signed 
by  said  person. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  A. 
DiCKEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed  with  finding  of  fact  Opinion 
filed  December  3,  1912.    Rehearing  denied  December  17,  1912. 

William  A.  Jennings,  for  plaintiflf  in  error. 
Edmund  P.  Kelly,  for  defendant  in  error. 
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Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  brought  an  action  in  the  Mu- 
nicipal Court  of  Chicago  against  defendant  in  error, 
Joseph  W.  Ryder,  the  proprietor  of  the  Chicago  Hotel 
&  Oyster  House,  to  recover  money  deposited  by  the 
plaintiff  in  error  with  the  defendant  in  error  as  keeper 
of  the  hotel.  For  convenience  the  parties  will  be  desig- 
nated as  plaintiff  and  defendant.  The  plaintiff  lived 
at  Plainfield,  New  Jersey.  He  is  a  newspaper  press 
repair  man  and  travels  about  the  country  repairing 
newspaper  presses.  He  frequently  came  to  Chicago 
in  the  course  of  his  travels,  and,  prior  to  November, 
1910,  put  up  at  the  Chicago  Hotel  &  Oyster  House  when 
in  Chicago.  He  paid  for  his  lodging  at  fifty  cents  a 
night  when  he  took  a  room  by  the  night,  and  at  the 
rate  of  $2  a  week  when  he  engaged  his  room  by  the 
week.  On  his  last  visit,  prior  to  the  commencement  of 
the  action,  in  November,  1910,  he  contracted  for  his 
room  at  the  rate  of  $2  per  week.  He  registered  and 
left  his  room  key  with  the  clerk  when  he  went  out  of 
the  hotel.  Attached  to  the  door  of  his  room  was  a 
card  at  the  top  of  which  was  printed  in  large  type,  — 
'*  Important — Read  the  Rules  to  Avoid  Misunder- 
standing.'* Paragraph  5  of  the  card  said:  ''A  safe 
has  been  provided  in  the  office  of  the  hotel  for  safe- 
keeping of  money,  jewels  and  valuables.  Unless  so 
deposited  the  proprietor  will  not  be  responsible  for 
their  loss  pursuant  to  law.''  At  the  bottom  of  the 
card  are  printed  two  sections  of  the  statute  of  the 
State  of  Illinois,  regulating  innkeepers. 

It  appears  that  on  March  27,  1911,  the  plaintiff  de- 
posited $240  with  Mr.  Steins,  the  day  clerk,  and  on 
March  29th  deposited  $335  more,  and  received  a  re- 
ceipt therefor,  written  on  the  letterhead  of  the  hotel. 
On  the  evening  of  March  29th  the  plaintiff  drew  the 
sum  so  deposited  and  went  out  to  buy  some  furniture 
for  a  friend.  That  transaction  was  not  consummated 
as  expected  and  the  plaintiff  returned  to  the  hotel  at 
about  11 :30  p.  M.  and  found  a  young  man  in  the  office 
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behind  the  clerk's  desk,  and  in  the  same  place  where 
he  found  Mr.  Steins  and  other  clerks  giving  out  keys 
to  rooms,  and  told  him  he  wished  to  deposit  some 
money  for  safe  keeping.  The  young  man,  Anderson 
by  name,  said,  **A11  right,'*  and  plaintiff  gave  him 
$570  in  cash.  Anderson  opened  the  drawer  in  the  desk 
behind  which  he  was  standing,  and  took  out  a  letter- 
head of  the  hotel  as  Mr.  Steins  had  done,  and  was 
about  to  write  a  receipt,  when  a  stranger  standing  in 
front  of  the  desk  volunteered  to  write  it,  and  wrote 
out  a  receipt  and  handed  it  to  Anderson  behind  the 
desk,  who  signed  it,  put  the  money  in  the  cash  drawer 
of  the  desk,  and  handed  the  plaintiff  the  receipt.  The 
receipt  reads  as  follows: 

**  Chicago,  March  29,  1911. 

Received  of  Thomas  Hardcastle  for  keeping  the  sum 
of  Five  Hundred  and  Seventy  Dollars  ($570.00). 

Robert  Anderson.  ' ' 

Anderson  also  handed  to  plaintiff  the  key  to  his 
room,  and  the  plaintiff  went  to  bed. 

Plaintiff  testified  that  he  had  seen  the  man  who  took 
his  money  and  gave  him  the  receipt  and  his  key,  stand- 
ing in  the  same  place  behind  the  desk  several  times 
before,  giving  out  keys  to  guests  as  he  had  seen  other 
clerks  at  that  hotel  so  during  his  last  visit  to  the  hotel, 
and  he  had  never  seen  him  do  anything  else;  that 
Anderson  gave  a  key  to  another  guest  at  the  time  he 
took  plaintiff's  money  and  gave  him  his  key.  The 
keys  were  kept  in  pigeon  holes  behind  the  clerk 's  desk 
where  the  hotel  safe,  register  and  stationery  were  kept. 
The  following  day,  plaintiff  called  upon  Mr.  Steins,  the 
day  clerk,  for  his  money  deposited  the  night  before. 
Steins  could  not  find  the  money ;  asked  for  the  receipt ; 
told  him  that  Anderson  had  not  been  seen  that  day, 
and  to  see  Mr.  Ryder.  Plaintiff  called  upon  Ryder, 
who  told  him  that  he  should  not  have  taken  a  receipt 
like  that,  but  Ryder  failed  to  pay  him  the  money. 

Ryder  and  Steins  testified  that  Anderson  was  only 
a  porter ;  that  he  had  been  in  the  hotel  since  January 
previous,  and  wag  not  allowed  to  act  as  clerk  or  go 
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l)ehiiid  the  clerk's  desk,  or  handle  anything  of  value, 
and  they  believed  him  to  be  honest ;  that  Julius  Claude 
was  night  clerk  at  the  time,  and  that  they  had  changed 
night  clerks  four  or  five  times  since  the  plaintiff  came 
to  the  hotel  the  last  time.  Claude  testified  that  he  did 
not  see  the  plaintiff  the  night  the  money  was  lost ;  that 
he  was  upstairs  in  the  hotel,  checking  up  the  rooms 
and  visiting  the  toilet  for  about  half  an  hour,  and  that 
he  left  Anderson  alone  in  the  office  with  instructions 
to  call  him  if  needed;  that  he  had  done  that  several 
times  before.  Anderson  did  not  call  him,  and  if  a 
p^est  came  in  and  wanted  a  key  during  Claude's  ab- 
sence, the  porter  gave  it  to  him.  He  testified  that  he 
always  locked  the  cash  drawer  when  he  went  out  and 
did  so  on  this  occasion  and  took  the  key  with  him, 
and  that  Anderson  was  in  the  office  when  he  returned, 
and  nothing  was  deposited  in  the  cash  drawer. 

It  further  appears  that  Steins,  the  day  clerk,  went 
on  duty  at  eight  o  'clock  in  the  morning,  and  remained 
on  duty  until  eight  o'clock  in  the  evening.  He  was 
then  relieved  from  duty  by  Claude,  the  night  clerk, 
who  remained  on  duty  until  eight  o  'clock  the  following 
morning. 

The  cause  was  heard  in  the  court  below  before  the 
court  without  a  jury.  The  court  found  the  issues  for 
the  defendant,  and  entered  judgment  on  the  finding. 
The  question  presented  by  the  record  is,  whether  upon 
the  facts  the  plaintiff  was  entitled  to  recover  the  money 
deposited  by  him. 

We  think  that  the  evidence  shows  that  defendant 
was  an  innkeeper,  and  that  the  plaintiff  was  a  guest 
in  the  defendant's  hotel.  The  mere  fact  that  he  ar- 
ranged for  a  definite  price  per  week  for  his  room  and 
that  he  did  not  take  all  his  meals  at  the  hotel,  did  not 
change  the  plaintiff's  relation  to  defendant  from  that 
of  a  guest  to  a  roomer.  The  plaintiff  took  his  room, 
as  it  appears  from  the  evidence,  for  no  definite  time, 
but  informed  the  clerk  that  his  stay  was  indefinite  and 
that  he  might  be  called  away  at  any  time. 

Vol.   CLXXV  28 
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There  is  no  question  upon  the  evidence  that  Ander- 
son was  the  servant  of  the  defendant,  and  had  been 
employed  at  the  hotel  and  had  served  as  such  employee 
from  January  preceding.  Upon  the  evidence  we  think 
that  the  plaintiff  had  a  right  to  assume  at  the  time  that 
he  deposited  the  money  that  Anderson  represented 
the  proprietor,  and  was  authorized  to  accept  the  money 
of  guests  for  safekeeping  as  the  proprietor's  agent. 
He  was  the  sole  person  in  charge  of  the  office  of  the 
hotel  at  the  time  that  plaintiff  deposited  the  money, 
and  was  acting  in  all  respects  as  the  clerk  representing 
the  defendant.  The  plaintiff  had  seen  him  several 
times  prior  to  the  29th  of  March,  1911,  acting  in  the 
same  capacity  at  the  hotel  and  discharging  the  duties 
of  a  clerk.  The  defendant,  as  proprietor  of  the  hotel 
or  inn,  had  suffered  Anderson  to  act  with  all  the  appar- 
ent authority  of  a  clerk  and  representative,  and  with 
the  apparent  authority  to  accept  and  receive  money 
and  valuables  from  guests  of  the  hotel  for  safekeep- 
ing. The  card  in  the  room  was  a  direct  invitation  to 
the  plaintiff  as  a  guest  to  deposit  his  money  and  valu- 
ables at  the  office  where  the  safe  was  kept,  and  the 
plaintiff  did  just  what  the  card  and  rules  of  tlie  hotel 
printed  thereon  asked  and  directed  him  to  do.  Upon 
the  evidence  in  the  case,  we  are  of  the  opinion  that  the 
defendant  is  liable  for  the  money  handed  to  Anderson 
for  safekeeping.  Curtis  v.  Murphy,  63  Wis.  4 ;  Houser 
V.  Tully,  62  Pa.  St.  92;  Rockhill  v.  Congress  Hotel 
Co.,  237  111.  99. 

We  do  not  think  that  the  evidence  shows  any  negli- 
gence on  the  part  of  the  plaintiff,  and,  therefore,  that 
the  plaintiff's  negligence  in  no  wise  contributed  to  the 
loss  of  his  money  as  contended  on  behalf  of  the  de- 
fendant. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
reversed,  and  on  a  finding  of  fact  judgment  is  entered 
in  this  court  in  favor  of  Thomas  Hardcastle,  plaintiff 
in  error,  against  Joseph  W.  Ryder,  defendant  in  error, 
for  the  sum  of  $570. 

Reversed  with  finding  of  fact. 
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John  B.  O'Neill,  Appellee,  y.  City  of  Chieago,  Appellant. 

Gen.  No.  17,644. 

Mandamus — delay  precluding  granting  writ.  A  delay  of  eighteen 
years  by  a  police  patrolman  claiming  to  have  been  illegally  and 
wrongfully  discharged  before  filing  a  petition  for  mandamus  against 
a  city  to  compel  his  reinstatement  is  such  laches  as  will  preclude 
granting  the  writ,  no  justification  for  the  delay  nor  any  waiver 
of  rights  by  any  authorized  officer  on  behalf  of  the  city  being  set 
forth. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1911.  Reversed  and  remanded 
with  directions.     Opinion  filed  December  3,  1912. 

William  H.  Sexton,  for  appellant;  Chables  M. 
Haft,  of  counsel. 

A.  D.  Gash,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

•  This  appeal  is  from  judgment  in  mandamus,  direct- 
ing the  appellant,  City  of  Chicago,  to  place  the  name 
of  John  R.  O'Neill,  appellee,  upon  the  civil  service 
list  of  the  city  of  Chicago  and  upon  the  roster  of  city 
civil  service  employees  as  patrolman  of  the  city  police 
department,  with  the  same  right  to  continue  in  the 
performance  thereof  and  receive  salary  therefor  as 
he  had  prior  to  his  unlawful  discharge  therefrom  on 
October  25th,  1893. 

The  petitioner  filed  his  petition  on  October  11,  1911, 
setting  forth  that  the  city  of  Chicago  for  more  than 
twenty  years  has  been  a  municipal  corporation  under 
the  laws  of  the  state  of  Illinois,  and  that  the  legislature 
of  Illinois  in  1863  created  the  offices  of  two  hundred 
police  patrolmen,  and  that  in  1867  a  law  was  passed 
providing  that  the  number  might  be  increased  by  the 
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city  council  from  time  to  time  as  they  might  see  fit; 
t^iat  on  the  5th  of  May,  1867,  the  city  council,  by  ordi- 
nance, increased  the  number  of  police  patrolmen  by 
adding  fifty  thereto;  that  on  July  27,  1868,  August 
23,  1869,  August  15,  1870,  November  18,  1872,  Novem- 
ber 30, 1872,  and  November  24, 1884,  the  city  council  by 
Ordinance  duly  passed  increased  the  number  of  patrol- 
men ;  that  by  virtue  of  said  ordinances  so  passed  by  the 
city  council,  the  petitioner  became  on  the  22nd  day  of 
July,  1887,  a  police  patrolman  of  the  said  city  of  Chi- 
cago, and  immediately  took  the  oath  of  office  pre- 
scribed for  such  patrolmen,  and  entered  upon  his  of- 
ficial duties,  and  that  he  still  is  a  police  patrolman 
of  said  city,  duly  appointed  and  qualified,  and  duly 
entitled  to  all  the  rights  and  privileges  of  said  oflSce; 
that  during  all  the  time  that  the  petitioner  was  em- 
ployed as  a  patrolman  he  never  violated  any  of  the 
rules  prescribed;  that  on  October  26,  1893,  petitioner 
read  in  one  of  the  daily  newspapers  that  he  had  been 
discharged  from  the  police  force,  and  that  the  charge 
upon  which  he  was  discharged  was  being  absent  from 
duty  without  permission;  that  said  charges  were  pre- 
ferred during  the  month  of  October,  1893,  but  that 
the  petitioner  did  not  learn  of  said  charges  until  after 
he  had  been  discharged  as  patrolman ;  that  the  charges 
against  him  were  not  true  or  based  upon  fact;  that 
he  had  never  been  called  before  the  trial  police  board ; 
that  liis  salary  at  the  time  of  his  discharge  was  $1,000 
per  year;  that  the  decision  of  the  board,  finding  the 
petitioner  guilty  of  the  charges  against  him,  had  no 
legal  effect  and  was  void;  that  there  was  no  evidence 
adduced  before  the  trial  board  upon  which  a  finding 
could  be  properly  based;  that  the  petitioner  did  not 
have  a  trial  in  accordance  with  the  rules  and  regula- 
tions of  the  police  department;  that  any  hearing  had 
was  an  ex  parte  hearing  and  without  notice  to  peti- 
tioner and,  therefore,  illegal  and  void;  that  the  order 
removing  him  from  the  police  force  was  entered  on  the 
25th  day  of  October,  1893,  and  was  illegal  and  void, 
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and  that  petitioner  has  received  no  salary  from  the 
city  of  Chicago  since  that  time;  that  the  charge 
made  against  petitioner  did  not  state  facts  suf- 
ficient to  constitute  an  offense  of  any  kind  under 
the  laws  of  this  state  or  under  the  laws  govern- 
ing the  police  department  of  the  city  of  Chicago, 
and  that  the  position  held  by  the  petitioner  since 
the  wrongful  and  pretended  discharge  was  en- 
tered has  not  been  held  by  any  other  person;  that 
petitioner  was  not  guilty  of  the  charge  made;  that 
the  superintendent  of  police  and  the  three  inspectors 
composing  said  trial  board  had  no  authority  to  sit  as 
a  trial  board  to  hear  the  charge  against  the  petitioner 
and  to  make  the  finding  or  enter  the  discharge;  that 
the  petitioner  has  made  demand  upon  the  city  that 
his  name  be  restored  to  the  roster  of  patrolmen  and 
to  the  police  patrolmen  pay-roll,  but  the  city  has  re- 
fused to  comply  with  the  petitioner's  reasonable  and 
lawful  demand,  and  still  does  refuse  so  to  do. 

The  petitioner  prays  that  a  writ  of  mandamus  may 
be  issued,  commanding  the  city  to  forthwith  place  the 
name  of  the  petitioner  upon  the  roster  of  police  patrol- 
man and  to  the  police  patrolmen  pay-roll,  to  the  end 
that  petitioner  may  at  once  enter  upon  the  perform- 
ance of  his  duties  as  police  patrolman  with  the  same 
right  to  continue  in  the  performance  thereof,  and  re- 
ceive the  salary  therefor,  as  if  he  had  continued  in 
the  performance  thereof  and  receive  salary  therefor, 
subject  to  the  laws,  rules  and  ordinances  pertaining 
to  the  police  patrolmen  of  the  city  of  Chicago. 

To  this  petition  the  city  of  Chicago  filed  a  demur- 
rer. The  court  overruled  the  demurrer  to  the  peti- 
tion and  the  respondents  having  elected  to  stand  on  the 
demurrer,  the  court  ordered  the  writ  of  mandamus  to 
issue  as  prayed. 

The  petition  alleges  that  petitioner  was  discharged 
from  the  police  force  on  October  25,  1893,  which  was 
eighteen  years  before  the  petition  for  reinstatement 
was  filed,  and  in  our  opinion  the  petitioner's  action 
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for  a  writ  of  mandamus  is  barred  by  his  laches  in  fil- 
ing his  petition.  Preston  v.  City  of  Chicago,  246  HL 
26;  Kenneally  v.  City  of  Chicago,  220  111.  485;  Schul- 
theis  V.  City  of  Chicago,  240  lU.  167 ;  Clark  v.  City  of 
Chicago,  233  111.  113 ;  City  of  Chicago  v.  Condell,  224 
111.  595.  Upon  the  authorities  cited,  we  think  it  so 
clear  that  anything  in  the  nature  of  an  argument  would 
be  wholly  unnecessary  that  the  petitioner  is  guilty  of 
laches,  and  that  his  petition  should  not  be  entertained 
by  the  court.  No  justification  for  the  delay  in  pre- 
senting his  petition  is  attempted  to  be  set  forth  in  the 
petition;  no  waiver  of  any  rights  on  the  part  of  the 
city  by  any  authorized  officer  on  behalf  of  the  city 
is  shown,  and  upon  this  ground,  if  for  no  other,  we 
think  the  demurrer  to  the  petition  should  have  been 
sustained.  There  are  many  other  reasons  why  the 
demurrer  should  have  been  sustained.  The  court  erred 
in  overruling  the  demurrer  to  the  petition  and  in  en- 
tering judgment.  The  demurrer  should  have  been 
sustained.  The  judgment  is  reversed  and  the  cause 
is  remahded  with  directions  to  the  Circuit  Court  to 
sustain  the  demurrer  and  dismiss  the  petition. 

Reversed  and  remanded  with  directions. 


Carl  B.  Briggs  and  Joseph  H.  Turivas^  copartners  as 
Briggs  &  Turivas^  Defendants  in  Error,  y.  Joseph 
Joseph  &  Brothers  Company^  Plaintiff  in  Error. 

Oen.  No.  17,650. 

1.  Sales — measure  of  damages  where  buyer  rejects  goods.  Where 
a  purchaser  refuses  to  take  goods  bought  and  the  seller  delivers 
them  to  another  in  performance  of  a  contract,  the  measure  of  dam- 
ages is  not  the  difference  between  the  contract  price  of  the  first 
buyer  and  the  contract  price  of  the  second  buyer,  but  is  the  dif- 
ference between  the  contract  price  of  the  first  buyer  and  the  market 
price  at  the  time  and  place  of  delivery. 

2.  Appeals  and  ebbobs — when  objection  must  be  m^jide  to  oral  in- 
struction.   Where  a  rule  of  the  Municipal  Court  of  Chicago  require 
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objections  to  oral  Instructions  to  be  specific.  If  the  judge  charges 
the  jury  orally  and  a  party  not  objecting  offers  a  written  instruc- 
tion, neither  the  refusal  of  the  written  instruction  nor  the  giving 
of  the  oral  instruction  is  saved  for  review. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
CoTTBELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  3, 
1912. 

ZeisIiEb  &  Friedman^  for  plaintiff  in  error ;  Leonabd 
B.  Zeisleb^  of  counsel. 

Benjamin  B.  Mobbis,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Defendants  in  error  sued  plaintiff  in  error  in  the 
Municipal  Court  and  recovered  a  judgment  on  a  ver- 
dict for  $142.59.  The  errors  relied  on  for  a  reversal 
of  the  judgment  are  (1)  that  the  court  refused  to  give 
the  following  instruction  offered  by  the  defendant 
(plaintiff  in  error) : 

**The  jury  are  further  instructed  that  the  amount 
to  be  recovered  in  any  case  for  breach  of  contract 
never  exceeds  the  loss  sustained  by  the  party  per- 
forming, and  that  in  the  case  of  a  contract  of  sale, 
where  the  goods,  contracted  for  are  sold  to  another 
party,  as  was  done  in  this  case,  the  damages  allowed 
by  the  law  is  the  difference  between  the  contract  price 
and  the  price  received  at  such  sale.'* 

And  (2)  that  the  court  gave  the  following  instruction: 
**The  court  instructs  the  jury  that  the  amount  of 
damages  recoverable  by  the  plaintiff  for  the  breach  of 
contract  of  sale  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of 
delivery. ' ' 

The  controversy  was  in  regard  to  the  sale  by  the 
defendants  in  error  to  the  plaintiff  in  error  380,300 
pounds  of  steel  turnings  at  $8  a  net  ton.  The  plain- 
tiff in  error  rejected  the  steel  turnings.    It  is  urged 
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that  the  jury  were  led  by  the  erroneous  action  of  the 
court  respecting  the  instructions  on  the  question  of 
damages,  to  make  an  excessive  award  of  damages. 
The  record  does  not  contain  all  the  evidence  intro- 
duced on  the  trial. 

The  court  instructed  the  jury  orally.  Rule  8  of  the 
Municipal  Court  respecting  objections  to  oral  instruc- 
tions is  stated  in  Grollman  v.  Lake  Geneva  Piano  Stool 
Co.,  147  111.  App.  332.  In  Pecararo  v.  Halberg,  246 
111.  95,  it  was  held:  *'An  exception  to  an  oral  charge 
on  the  whole  case  should  point  out  specifically  the  por- 
tion of  the  charge  objected  to.  A  general  exception 
to  the  whole  charge  is  not  suflScient.'^  In  Morton  v. 
Pusey,  237  111.  26,  at  page  34,  the  court  says:  *'At 
the  conclusion  of  the  oral  charge  the  judge  inquired 
whether  there  were  any  objections  to  the  instructions 
as  given.  Counsel  for  plaintiff  in  error  did  not  make 
any  objection  nor  take  any  exception  to  the  charge  so 
far  as  the  law  stated  or  omitted  was  concerned,  but 
asked  that  two  of  the  written  instructions  which  he 
had  before  passed  up,  and  which  two  he  then  again 
presented,  should  be  given.  The  court  refused  both. 
One  of  them  contained  a  proper  element  which  went 
to  the  measure  of  damages,  the  substance  of  which 
should  have  in  some  manner  been  given  to  the  jury, 
but  as  offered  these  instructions  were  properly  refused 
for  the  reason  that  they  were  in  writing  when  the  court 
had  determined  to  charge  the  jury  orally,  and  had  so 
advised  counsel  before  beginning  to  instruct.'* 

This  case  falls  within  the  rule  above  announced,  and 
we  must  hold  that  the  alleged  error  in  the  refusal  to 
instruct  as  requested  and  the  giving  of  the  instruction 
complained  of  here  was  not  saved  for  review  by  the 
plaintiff  in  error.  We  have,  however,  examined  the 
evidence  shown  in  the  record  for  the  purpose  of  de- 
termining the  errors  assigned  in  refusing  and  giving 
the  instructions.  The  evidence  shows  that  whUe  the 
plaintiffs  notified  the  defendant,  after  the  defendant 
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had  refused  to  take  the  turnings  in  question,  that  they 
would  sell  the  property  in  the  open  market  for  the  ac- 
count of  the  defendant  they  did  not  do  so,  but  de- 
livered the  turnings  to  the  Block  Pollack  Iron  Com- 
pany on  contracts  between  the  plaintiflPs  and  that  com- 
pany, at  the  price  of  $9  per  gross  ton.  This  appears 
from  the  plaintiffs'  answers  to  interrogatories  pro- 
pounded by  defendant.  These  answers  are  not  dis- 
puted or  questioned.  The  defendant  could  not  in  law 
avail  itself  of  the  benefits  of  contracts  made  by  plain- 
tiffs with  the  Block  Pollack  Company ;  and  the  instruc- 
tion requested  by  the  defendant  was  therefore  prop- 
erly refused.  The  instruction  given  by  the  court  stated 
the  correct  measure  of  damages. 

We  find  no  error  in  the  record  and  the  judgment 
is  affirmed. 

Affirmed. 


Thomas  A.  Flood,  Administrator,  Plaintiff  in  Error,  y. 
Keeley  Brewing  Company,  Defendant  in  Error. 

Gen.  No.  16,540. 

1.  Appeals  and  ebbors — estoppel  to  compla^  of  improper  in- 
struction. A  plaintiff  in  an  action  for  tlie  wrongful  death  of  a  child 
cannot  complain  of  defendant's  instruction  to  the  effect  that  con- 
tributory negligence  of  the  mother  would  bar  a  recovery,  where 
plaintiff's  instructions  and  argument  submit  such  question  to  the 
Jury. 

2.  Death — when  negligence  of  parent  of  decec^ed  child  bars  suit. 
It  would  seem  that  the  contributory  negligence  of  one  parent  or 
next  of  kin  will  bar  the  other  parent  or  next  of  kin  not  guilty  of 
such  negligence  in  case  of  the  death  of  a  minor  child  not  charge- 
able with  contributory  negligence. 

3.  Highways — evidence  of  negligence  of  mother  of  child  run 
over  by  wagon.  The  mother  of  an  active  two-and-one-half-year-old 
child,  being  busy  in  a  store,  was  informed  that  the  child  was  going 
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into  the  street  and  requested  her  sister  to  go  after  her.  The 
sister  hesitated,  whereupon  the  grandmother  started,  but  being  de- 
layed by  the  door  and  by  falling  at  the  curb  arrived  too  late  to 
prevent  the  child  being  run  over  and  killed  by  a  wagon.  Held,  in 
an  action  by  an  administrator,  the  evidence  was  sufficient  to  sub- 
mit the  mother's  negligence  to  the  jury,  but  was  insufficient  to 
sustain  a  finding  that  the  mother  was  in  fact  guilty  of  contributory 
negligence. 

4.  HioHWAYS-'^i7i({enc6  insufficient  to  ahoto  negligence  of  driver 
running  over  child.  A  brewery  wagon,  being  driven  at  a  moderate 
trot,  ran  over  and  killed  a  two-and-one-half-year-old  child  in  a  street 
There  was  evidence  that  the  child  passed  in  front  of  a  standing 
horse  and  wagon  Just  before  she  was  struck  and  that  the  driver  was 
looking  straight  ahead  and  did  not  see  the  child  until  two  or  three 
feet  in  front  of  his  horse,  when  he  unsuccessfully  tried  to  bring 
them  to  a  standstill  There  was  contradictory  evidence  that  the 
standing  horse  and  wagon  was  further  down  the  street,  that  the 
brewery  wagon  was  twenty-five  feet  away  when  the  child  was  in  the 
street,  and  that  the  driver  was  not  looking  where  he  was  driving 
and  never  stopped  or  checked  his  horse.  Held,  on  an  issue  whether 
the  driver  was  guilty  of  negligence  which  was  the  proximate  cause 
of  the  death,  a  verdict  for  defendant  would  be  sustained. 

5.  Highways — when  driver  need  not  look  ahead.  Where  a  driver 
of  a  wagon  ran  over  a  child  in  a  street,  that  the  driver  was  not 
looking  straight  ahead  as  he  crossed  a  street  crossing  is  not  neces- 
sarily  negligence. 

Action  in  case  for  death  caused  by  alleged  wrongful  act  ESrror  to 
the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus  A.  Kavanagh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1910.  Affirmed.  Opinion  filed  December  11,  1912. 
Rehearing  denied  December  26,  1912. 

James  E.  McGbath,  for  plaintiff  in  error. 
Robert  J.  Slater,  for  defendant  in  error. 

Mr.  Presiding  Justice  Duncan  delivered  the  opinion 
of  the  conrt. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment for  costs  in  favor  of  Keeley  Brewing  Company 
in  an  action  on  the  case  for  damages  for  the  alleged 
negligence  of  the  defendant  in  error,  causing  the  death 
of  plaintiff  in  error's  intestate,  an  infant  daughter  of 
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the  age  of  about  two  and  one-half  years.  The  count 
of  the  declaration  upon  which  the  case  was  tried 
charged  that  while  the  deceased  was  crossing  31st 
street  near  the  intersection  of  Forest  avenue,  Chicago, 
defendant  in  error  negligently  drove  its  team  of 
horses  upon  her  and  that  its  horses  trampled  upon, 
and  so  injured  her  as  to  cause  her  death. 

One  of  the  issues  in  the  case  was  whether  or  not  the 
negligence  of  the  child's  mother,  Mrs.  Flood,  contrib- 
uted to  the  cause  of  its  death.  It  is  insisted  by  plain- 
tiff in  error  that  the  court  erred  in  instructing  the 
jury  for  the  defendant  in  error  that  contributory  neg- 
ligence of  the  mother  would  bar  a  recovery  in  this 
case,  (1)  because  there  was  no  evidence  in  the  record 
tending  to  prove  that  she  was  guilty  of  such  negli- 
gence; and  (2)  because  the  law  is  that  contributory 
negligence  of  the  mother  would  not  be  a  bar  to  a  re- 
covery in  the  name  of  the  administrator,  by  the  father 
or  other  next  of  kin  not  guilty  of  such  negligence.  The 
evidence  upon  the  question  of  the  mother's  negligence 
simply  shows  that  the  deceased  and  her  twin  brother 
were  very  lively  and  active  children  requiring  pretty 
close  attention  to  keep  them  in  doors,  and  that  they 
were  in  the  store  of  Mrs.  Clinnin,  their  grandmother, 
on  the  south  side  of  31st  street  with  their  mother  on 
the  day  of  the  injury;  that  the  mother  had  just  at- 
tended to  the  wants  of  the  intestate  at  the  toilet  in  the 
back  of  the  store,  and  was  attending  to  the  wants  of 
the  intestate 's  twin  brother,  when  the  bread  man  came 
into  the  front  door  of  the  store  and  at  her,  deceased 's, 
request  let  her  out  on  the  sidewalk;  that  at  that  mo- 
ment a  young  lady,  Miss  Hopkins,  who  was  in  the  store 
called  out  that  Jane,  the  intestate,  was  going  out  into 
the  street;  that  the  mother  then  told  her  sister.  Miss 
Clinnin,  to  go  after  Jane  and  that  as  the  sister  hesi- 
tated, the  grandmother  immediately  started  after  Jane, 
and  made  the  second  grab  for  the  door  before  she  got 
it  open ;  that  she  then  went  across  the  sidewalk  to  the 
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curb  and  fell  into  the  street  on  her  knees,  but  con- 
tinued to  go  on  her  knees  after  Jane,  who  was  run- 
ning towards  the  street  car  track  about  fourteen  feet 
away,  and  while  so  doing  the  child  was  run  over  by 
the  horses  or  knocked  down,  trampled  and  killed.  The 
grandmother  did  all  she  could  to  reach  the  child  in 
time  to  save  her,  and  the  evidence  is  slight  to  prove 
that  the  mother  could  have  reached  the  child  in  time 
to  save  her  had  she  gone  in  person,  and  the  mother 
was  not  apprised  of  the  child's  actual  danger  until 
after  she  was  knocked  down  and  trampled  upon  by  one 
of  the  defendant  in  error's  horses.  While  the  evi- 
dence may  have  been  sufficient  to  submit  the  question 
of  the  mother's  negligence  to  the  jury,  yet  we  could 
not  sustain  a  finding  that  she  was  in  fact  guilty  of 
contributory  negligence  under  the  evidence  as  it  now 
appears  in  the  record.  The  plaintiff  in  error's  con- 
tentions, however,  are  completely  answered  by  the  fact 
that  in  his  first  and  third  instructions  the  negligence 
of  the  parents  was  submitted  to  the  jury,  and  by  said 
third  instruction  one  of  the  facts  required  to  be  proved 
by  the  preponderance  of  the  evidence  before  the  jury 
could  render  a  verdict  for  plaintiff  in  error,  was  that 
the  mother  was  exercising  reasonable  care  for  the 
safety  of  said  deceased.  Plaintiff  in  error  is,  there- 
fore, estopped  to  here  complain  of  instructions  which 
he,  in  substance,  in  his  own  instructions  stated  to  be 
the  law  of  the  case.  Warth  v.  Loewenstein  &  Sons, 
121  111.  App.  71;  Chicago  &  A.  B.  Co.  v.  Harrington, 
192  111.  9.  Plaintiff  in  error  in  his  argument  also  told 
the  jury,  in  substance,  by  his  attorney  that  the  ques- 
tion of  the  parents'  contributory  negligence  was  one 
for  the  jury,  and  that  contributory  negligence  of  either 
of  them  would  bar  a  recovery.  It  is  too  late  now  to 
complain  that  that  is  not  the  law,  and  for  the  same 
reason  the  plaintiff  in  error  is  not  in  a  positi(m  to 
complain  of  the  court's  action  in  refusing  to  give  his 
instruction  No.  5,  the  latter  part  of  which  was  in 
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direct  conflict  with  his  instruction  No,  3,  which  the 
court  had  already  given.  As  to  said  proposition  of 
law,  it  is  true  that  other  courts  and  some  of  our  Ap- 
pellate Courts  have  held  that  the  contributory  negli- 
gence of  one  parent  or  next  of  kin  will  not  bar  the 
other  parent  or  next  of  kin  not  guilty  of  such  negli- 
gence in  case  of  the  death  of  a  minor  child  not  charge- 
able with  contributory  negligence.  Atlanta  &  C.  Air- 
Line  B.  Co.  V.  Gravitt,  93  Ga.  369 ;  Wolf  v.  Lake  Erie 
&  W.  By.  Co.,  55  Ohio  St.  517 ;  Davis  v.  Guamieri,  45 
Ohio  St.  470;  Macdonald  v.  O'Eeilly,  45  Or,  589;  Donk 
Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  HI.  App.  385 ; 
Chicago  City  B.  Co.  v.  McKeon,  143  111.  App.  598. 
,See  also  case  note  in  Vinnette  v.  Northern  Pac.  Bv. 
Co.,  47  Wash.  320, 18  L.  E.  A.  (N,  S.)  328.  While  our 
Supreme  Court  has  perhaps  never  been  called  upon 
to  discuss  this  precise  question,  yet  in  general  ex- 
pressions it  has  apparently  decided  the  question  ad- 
versely to  the  above  holdings.  City  of  Pekin  v,  Mc- 
Mahon,  154  111,  141 ;  True  &  True  Co.  v.  Woda,  201  111. 
315.  ,  r. 

It  is  also  argued  by  plaintiff  in  error  that  the  driver 
of  defendant  in  error's  wagon  was  guilty  of  negligence 
that  was  the  proximate  cause  of  the  child's  death,  and 
that  a  finding  against  such  contention  is  manifestly 
against  the  weight  of  the  evidence.  This  is  the  real 
question  upon  which  the  case  turns.  Prairie  avenue 
runs  north  and  south,  and  after  crossing  31st  street 
makes  a  considerable  jog  to  the  east,  while  31st  street 
runs  east  and  west.  Clinnin's  store  is  on  the  south 
side  of  31st  street,  near  the  center  of  the  block,  and 
the  whole  building  has  a  front  of  twenty  feet,  nine 
inches.  There  is  a  thirteen  feet  alley  on  the  east  side 
of  the  building  and  slightly  more  than  the  east  half 
of  the  building  is  occupied  by  a  plumbing  store,  and, 
therefore,  Clinnin's  store  has  not  more  than  ten  feet 
front.  The  places  to  the  west  of  Clinnin's  store  in 
their  order  are  the  barber  shop  with  eleven  feet  front, 
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the  electric  shop  with  eleven  feet  front,  the  carpen- 
ter's shop  with  thirteen  feet  front,  the  book-store  with 
twelve  feet  front,  Ernie 's  restaurant  with  about  twenty 
feet  front,  and  then  the  grocery  store  and  the  saloon 
with  about  twenty-two  feet  front  each,  the  saloon  be- 
ing on  the  corner  of  Prairie  avenue  and  31st  street, 
the  east  side  of  the  avenue  to  the  north  of  31st  street 
being  according  to  agreement  of  the  parties  forty- 
three  feet  west  of  the  west  line  of  the  alley  extended 
across  31st  street,  or  about  thirty-two  feet  west  of  the 
west  line  of  Clinnin's  store,  and  the  avenue  north  of 
31st  street  is  sixty-six  feet  wide.  The  walk  on  the 
south  side  of  31st  street  is  about  ten  feet  wide  and 
from  the  curb  there  at  Clinnin's  store  to  the  south 
rail  of  the  street  car  track  is  thirteen  feet,  ten  inches. 
All  the  witnesses  agree  that  the  driver  of  the  team 
and  beer  wagon  in  question,  with  the  left  wheels  track- 
ing in  the  south  street  car  rail  in  31st  street,  was  com- 
ing from  the  west  toward  the  east  at  the  time  of  the 
accident  in  a  moderate  trot,  and  that  the  horses  were 
never  stopped  or  slowed  until  they  were  in  two  or  three 
feet  of  the  child.  Four  witnesses  for  the  defense  testified 
that  there  was  a  laundry  single  horse  wagon  or  some 
other  such  wagon,  with  a  high  square  covered  top 
standing  against  the  curb  in  front  of  the  barber  shop, 
the  horse  facing  east,  and  with  his  head  perhaps  a 
little  west  of  Clinnin's  door,  and  the  evidence  of  one 
of  these  witnesses,  a  school  boy,  who  stood  on  the 
walk  in  front  of  the  plumbing  store,  is  that  the  little 
child  passed  right  in  front  of  this  horse  within  a  foot 
or  two  of  the  horse's  head  to  the  street  just  before 
she  was  struck  by  the  horses  of  the  brewery  wagon. 
The  beer  wagon  was  also  a  covered  wagon,  and  sup- 
posing, as  the  evidence  seems  to  show,  that  the  wagons 
were  each  about  five  feet  wide,  not  more  than  three 
or  four  feet  space  would  intervene  between  the  wagons 
as  the  beer  wagon  passed.  Some  three  or  four  wit- 
nesses for  plaintiff  in  error,  including  the  barber  at 
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the  barber  shop,  testified  that  there  was  no  wagon  in 
front  of  the  barber  shop,  but  that  it  was  several  feet 
farther  west  or  about  in  front  of  the  restaurant.  Miss 
Hopkins,  who  was  in  Clinnin's  store,  testified  that 
after  the  child  had  gotten  into  the  street  where  she 
was  injured,  the  brewery  wagon  was  about  twenty-five 
or  thirty  feet  from  her,  and  that  the  driver  never 
stopped  or  checked  his  horses,  but  simply  sat  on  his 
seat  not  looking  where  he  was  driving,  but  was  facing 
north  and  had  been  so  facing  since  he  crossed  Prairie 
Avenue.  Charles  Bums,  who  was^  on  the  south  side 
of  31st  street,  on  the  sidewalk  about  seventy-five  feet 
east  of  Clinnin's  store,  and  who  had  just  crossed  the 
street  from  the  north,  testified  that,  as  the  child  left 
the  curb,  the  brewery  wagon  was  about  the  west  side 
of  Prairie  avenue,  and  when  it  got  into  the  street  the 
brewery  wagon  was  about  ten  feet  from  it,  and  that  he 
noticed  that  the  driver  was  looking  north  on  Prairie 
avenue,  and  never  slacked  the  speed  of  his  horses 
before  he  struck  the  child,  and  that  when  the  driver 
pulled  up  his  team  the  child  was  then  under  the  north 
horse.  Michael  Murray,  the  driver  of  the  brewery 
wagon,  testified  that  as  he  approached  the  point  of  the 
accident  he  was  driving  four  or  five  miles  an  hour 
and  looking  straight  ahead  and  was  not  then  looking 
north  and  never  saw  the  child  until  she  was  about  two 
or  three  feet  in  front  of  the  horses,  and  that  he  then 
held  his  horses  back  for  all  he  was  worth  and  brought 
them  to  a  stand  still  so  suddenly  that  they  reared  up ; 
that  he  heard  a  scream,  but  that  he  had  already  seen 
the  child  and  stopped  his  team,  and  that  the  child  and 
Mrs.  Clinnin  were  both  at  that  time  making  a  nip  and 
tuck  race  to  the  horse's  feet.  Arthur  Loeb,  the  school 
boy  who  was  apparently  a  disinterested  witness  and 
who  had  the  best  opportunity  of  any  of  the  witnesses 
to  see  the  accident,  testified  that  he  saw  the  child  all 
the  time  after  she  came  out  of  the  store ;  that  when  she 
got  down  off  the  curb  the  driver's  horses  were  about 
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to  Campbell's  electric  shop  (about  twenty-five  feet 
from  the  child)  and  she  stopped  about  two  feet  from 
the  curb ;  that  she  then  ran  to  the  street  car  track  and 
was  about  two  feet  south  of  the  rail  when  struck ;  that 
he  started  to  run  out  and  stop  her,  but  jumped  back 
when  Mrs.  Clinnin  came  out  of  the  door  after  her; 
that  he  saw  what  the  driver  was  doing  and  that  he 
pulled  the  lines  hard  as  he  could  to  hold  them  from 
hitting  the  child  and  the  horses  reared  and  struck  the 
child,  while  it  was  standing  facing  them  and  had  just 
stopped.  Two  juries  have  rendered  verdicts  of  not 
guilty  in  this  case,  and  it  was  peculiarly  and  specially 
the  province  of  the  jury  to  settle  the  question  of 
whether  or  not  under  the  circumstances  the  driver  of 
defendant  in  error  was  guilty  of  negligence  that  was 
the  proximate  cause  of  the  child's  death.  It  is  stren- 
uously argued  that  the  driver  would  not  have  failed 
to  see  the  child  in  time  to  have  saved  it  had  he  been 
looking  ahead  with  due  care  as  he  ought  to  have  done. 
The  evidence  would  warrant  the  position  that  the 
driver  was  looking  north  as  he  crossed  the  north  jog 
of  Prairie  avenue,  but  that  could  not  be  said  to  be  neg- 
ligence necessarily,  as  a  driver  must  necessarily  be 
watching  right  and  left  while  crossing  streets  to  pre- 
vent collisions  from  vehicles  and  persons  crossing  the 
streets.  From  the  evidence  in  this  case,  when  the 
driver  was  leaving  Prairie  avenue  he  was  only  a  few 
feet  from  the  child,  then  perhaps  near  where  it  was 
struck.  In  view  of  his  position  the  jury  no  doubt 
reached  the  conclusion  that  the  coming  of  the  child 
in  front  of  the  driver's  team  was  so  sudden  and  un- 
expected that  he  was  not  negligent  in  so  failing  to  ob- 
sen'^e  the  child.  The  child  was  very  small  and  while 
directly  in  front  of  his  team  within  ten  or  fifteen  feet 
might  not  be  observed,  although  he  was  looking  ahead 
then,  assuming  that  he  had  just  been  observing  north 
on  Prairie  avenue  as  reasonable  care  might  require. 
The  accident  is  a  sad  and  distressing  one  to  read 
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abonty  but  while  we  think  the  evidence  would  have  war- 
ranted a  verdict  of  guilty,  we  cannot  say  the  verdict 
is  manifestly  against  the  weight  of  the  evidence,  and 
it  is  not,  therefore,  our  province  to  interfere  with  the 
verdict  and  judgment.  Donelson  v.  East  St.  Louis  & 
S.  By.  Co.,  235  111.  635. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Barstow  Store  Company,  Plaintiff  In  Error,  t.  Consoli- 
dated Adjustment  Company,  Defendant  in  Error. 

Gen.  No.  16,676. 

GuABANTT — when  collection  contracts  repudiated.  Where  a  col- 
lection company  by  contract  guaranties  to  collect  a  certain  pro- 
portion of  old  and  outlawed  claims  listed  with  it  within  a  certain 
time  or  to  continue  the  service  until  the  guaranty  is  collectei)  or 
until  they  determine  that  an  adjustment  of  the  listed  claims  cannot 
be  secured,  and  the  company  does  not  collect  the  guarantied  amount 
but  writes  the  creditor  that  the  claims  are  uncollectible  and  that 
he  should  send  claims  not  more  than  twelve  months  old  so  that  the 
guarantied  amount  may  be  collected,  the  letter  shows  an  election 
not  to  continue  the  service  contracted  for  and  an  attempted  repu- 
diation of  the  contract,  and  the  creditor  may  recover  the  amount 
of  the  guaranty  less  the  maximum  commission  and  the  amount 
collected. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold  Heap, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1910.  Reversed.  Opinion  filed  December  11,  1912.  Re- 
hearing denied  December  26,  1912. 

Gabnbtt  &  Garnett,  for  plaintiff  in  error;  Hbnby 
E.  Peebles,  of  counsel. 

Delavak  B,  Cole,  for  defendant  in  error. 

Vox..   OLXXV  SO 
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Mb.  Pbesiding  Justice  Duncan  delivered  the  opinion 
of  the  court. 

July  9,  1909,  plaintiff  in  error,  Barstow  Stove  Com- 
pany, sued  Consolidated  Adjustment  Company  in  the 
Municipal  Court  of  Chicago  upon  a  certain  contract 
of  guaranty  in  an  action  of  the  fourth  class.  The  trial 
was  without  a  jury,  and  the  court  entered  judgment 
against  plaintiff  in  error  for  costs  and  in  bar  of  the 
action.    The  contract  sued  on  is  the  following: 

*' Series  AAX.  No.  3532. 

CONSOLIDATED  ADJUSTMENT  COMPANY. 

79  Dearborn  Street,  Chicago. 

Company  *s  Interest 
Each  Adjustment  of  over        On  Current  Claims,  7  per 

$100.00, 10  per  cent  cent. 

Each  Adjustment  of  over        Adjustment  of  Claims  of 

$25.00  to  $100.  inclu-  every  description  any- 

sive,  15  per  cent.  where. 

Each  Adjustment  of        Service  to  Begular  Cli- 

$25.00  or  less,  25  per  ents  Only. 

cent. 

"THIS  CERTIFIES,  That  Barstow  Stove  Co.  of 
Providence,  R.  I.,  hereinafter  called  Client,  has  in- 
vested with  the  CONSOLIDATED  ADJUSTMENT 
COMPANY,  HEREINAFTER  CALLED  Company, 
$367.41  for  which  said  Company  agrees  to  give  said 
Client  a  three  (3)  year's  service  from  this  date,  with 
all  benefits  and  privileges  of  the  business  system  of 
said  Company  in  the  prompt  prosecution  to  a  success- 
ful conclusion,  and  to  the  best  ability  of  said  Company, 
of  all  claims  listed  with  it  for  adjustment  under  the 
terms  of  this  contract. 

"Said  Company  guarantees  to  recover,  within  the 
above  mentioned  period,  in  cash  or  secured  net  settle- 
ment, from  the  claims  of  above  Client  listed  under 
this  contract,  at  least  Eleven  Hundred  twelve  and 
23/100  Dollars,  or  to  refund  in  cash  the  full  initial  in- 
vestment of  said  Client,  expressly  reserving  the  right 
to  cancel  this  contract,  refund  the  full  investment  made 
and  surrender  the  claims  listed  hereunder  at  any  time 
within  six  (6)  months  from  the  date  hereof,  or  that  it 
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will  continue  the  service  under  this  contract  beyond 
the  term  first  above  mentioned,  and  until  said  last 
mentioned  sum  shall  have  been  so  recovered,  or  until 
said  Company  shall  reasonably  determine  that  an 
equitable  adjustment  of  the  claims  listed  hereunder 
cannot  be  secured;  said  continued  service  to  be  with- 
out additional  investment  by  said  Client,  except  the 
Company's  acquired  interest  in  adjustments  effected 
oil  claims  listed  hereunder,  or  any  additional  current 
claims  hereafter  listed  (not  over  twelve  months  old) 

not  exceeding  in  amount Dollars,  in  which 

said  Company  hereby  acquires  an  interest  of  seven  per 
centum  in  amounts  recovered  from  such  current 
claims.********* 

''Client's  Investment $     367.41 

Amount  contracted  for $  1,112.23 

Claims  forwarded $13,433.78 

Service  credit  on $14,000.00 

**Eeceived  of  Barstow  Stove  Co.  ($367.41)  Three  hun- 
dred sixty-seven  and  41/100  Dollars,  as  investment  in 
full  for  a  Three  Year  Service  under  above  Contract. 
''CONSOLIDATED  ADJUSTMENT  COMPANY, 

By  F.  H.  McDonald, 

Special  Eepresentative. 
"Dated  June  14,  1905 

"The  printed  terms  and  conditions  of  this  contract 
are  not  subject  to  any  change  or  modification  what- 
ever. ' ' 

The  evidence  for  plaintiff  in  error  is,  in  substance, 
that  one  Seabury,  a  representative  of  defendant  in 
error,  called  upon  plaintiff  in  error  and  solicited  a 
contract  with  it  for  the  collection  of  its  delinquent  and 
outlawed  accounts.  Mr.  Saunders,  secretary  of  plain- 
tiff in  error,  told  Seabury  it  had  a  list  of  accounts 
that  had  been  worked  on  by  one  of  the  best  collection 
agencies  of  New  York.  Saunders  gave  Seabury  a  list 
of  his  company's  old  accounts  and  later  Seabury  in- 
formed Saunders  that  the  defendant  in  error  had  in- 
vestigated the  list  of  accounts  and  that  in  consideration 
of  an  advance  of  $367.41  the  defendant  in  error  would 
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guarantee  to  collect  of  said  accounts  $1,112.23.  After- 
wards, McDonald,  special  representative  of  defendant 
in  error,  met  and  told  Mr.  Barstow,  president  of  plain- 
tiflf  in  error,  that  defendant  in  error  had  a  peculiar 
ability  to  collect  bankrupt  accounts,  and  could  collect 
accounts  no  matter  how  old,  and  that  it  had  investi- 
gated all  the  accounts  in  the  list  of  plaintiff  in  error. 
Plaintiff  in  error  paid  to  defendant  in  error  $367.41, 
and  afterwards  transcribed  exactly,  on  printed  forms 
furnished  by  McDonald,  the  list  of  claims  given  to 
Seabury,  containing  seventy-four  accounts,  aggregat- 
ing $13,433.78,  aiid  sent  the  list  to  defendant  in  error. 
The  evidence  for  plaintiff  in  error  was  to  the  effect 
that  it  had  the  privilege  of  sending  to  defendant  in 
error  other  claims  for  collection,  but  did  not  send  any 
other  list;  that  defendant  in  error  never  repaid  to 
plaintiff  in  error  the  $367.41  mentioned  in  the  contract 
or  any  part  of  it,  and  never  paid  or  collected  any  part 
of  the  $1,112.23  guaranteed  in  the  contract,  and  that 
no  effort  was  made  by  it  to  collect  said  guaranty  so 
far  as  known  to  the  officers  of  plaintiff  in  error;  that 
$10  was  paid  to  plaintiff  in  error  on  one  of  said  ac- 
counts by  the  debtor,  and  that  another  account  of 
$93.80  was  paid  by  another  debtor  in  commissions  for 
orders  taken  for  plaintiff  in  error;  that  on  May  25, 
1908,  just  prior  to  the  three  year  period  named  in  the 
contract,  plaintiff  in  error  received  a  letter  from  de- 
fendant in  error,  saying: 

*  *  We  find  that  we  will  not  be  able  to  realize  the  full 
amount  stipulated  on  the  claims  filed  to  date.  This 
is  due  to  the  fact  that  many  of  the  claims  you  have 
filed  with  us  were  against  persons  who  were  not  to 
be  found  at  nor  traced  from  the  addresses  you  gave 
us.  Others  are  outlawed,  and  stUl  others  discharged 
in  bankruptcy.  We  therefore  inform  you  of  our  elec- 
tion to  continue  to  give  you  our  service  as  collectors 
beyond  the  three-year  period  mentioned  in  the  con- 
tract. •  *  •  Had  the  claims  you  have  already  filed 
with  us  been  of  the  character  and  nature  contemplated 
by  the  contract,  undoubtedly  we  would  have  ere  this 
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realized  the  amount  proposed.  You,  of  course,  have 
other  past  due  claims  deserving  of  our  attention, 
which  we  urge  you  to  forward.  Our  agreement  with 
you  in  the  form  of  a  printed  contract  provides  for  our 
service  upon  your  entire  collection  business.  *  •  * 
Then  submit  such  business  that  we  may  be  given  every 
opportunity  of  as  speedily  as  possible  maturing  our 
contract  with  you,  by  recovering  from  correct  and 
justly  due  claims  against  persons  of  correct  address 
the  amount  the  contract  provides  for.'* 

The  only  evidence  offered  by  defendant  in  error  was 
the  coupon  detached  from  the  said  contract  and  signed 
by  plaintiff  in  error  and  mailed  to  defendant  in  error, 
and  the  testimony  of  George  M.  Shower,  *Hhat  he 
wrote  to  the  plaintiff  the  letter  of  May  25,  1908,  and 
that  the  defendant  never  refused  to  render  any  serv- 
ice requested  by  the  plaintiff  after  that  letter  was 
written. 

The  coupon  reads  as  follows: 

*' Providence,  R.  I. 
June  14,  1905. 
*^We  have  this  day  invested  with  your  Mr.  F.  H.  Mc- 
Donald $367.41  for  a  Three  Year's  Service  Contract 
with  Consolidated  Adjustment  Company,  and  agree 
to  remit  Company's  acquired  interest  in  adjustments 
effected  according  to  printed  terms  of  contract  of 
even  date. 

**Babstow  Stove  Co. 

**  J.  P.  Barstow,  Treas. 

'*Amt.  of  Contract $27,433.78 

Amt.  Current  Claims $13,433.78 

Contract  Guarantee $  1,112.23 

No.  of  Contract  3532. 
** Business  Mfgs.  Cooking  &  Heating  Apparatus." 
Conceding  that  the  defendant  in  error  had,  as  con- 
tended by  it,  the  elections,  (1)  to  refund  in  cash  the 
initial  investment  and  cancel  the  contract  at  any  time 
in  six  months,  and  (2)  to  continue  the  service  under 
the  contract  until  the  sum  guaranteed  should  be  col- 
lected, or  until  defendant  in  error  determined  that  an 
adjustment  of  the  claims  listed  could  not  be  secured, 
defendant  in  error  has  not  established  any  right  to 
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defeat  the  suit  of  plaintiflf  in  error.    It  elected  not  to 
cancel  the  contract,  as  is  conceded,  and  hence  that 
feature  of  the  contract  is  out  of  the  case.    The  evi- 
dence also  amounts  to  a  showing  that  it  elected  not  to 
continue  the  service,  and  it  did  not  continue  the  serv- 
ice under  the  second  option  at  all.    This  is  clear  from 
the  defendant  in  error's  evidence.    It  contents  itself 
by  saying  it  did  not  refuse  * '  to  render  any  service  re- 
quested by  the  plaintiff  after  that  letter  (of  May  25, 
1908)  was  written. '*    The  contract  required  it  to  col- 
lect at  least  the  amount  of  the  guaranty  within  the 
three  year  period  from  the  claims  listed,  or  to  continue 
the   service  thereafter  until  the   guaranty  was   col- 
lected, etc.    There  was  no  obligation  on  plaintiff  in 
error  to  make  any  further  request.    The  defendant  in 
error  was  bound  to  do  one  of  the  two  things,  collect 
the  guaranty,  or  continue  the  service.    It  did  not  do 
either  one  of  the  two  things  promised.    It  admittedly 
refused  to  do  it.    The  letter  spoken  of  clearly  shows 
an  election  not  to  perform  the  latter  option  of  con- 
tinuing the  service.    It  elects  to  do  something  instead 
thereof  that  it  had  no  right  to  do  under  the  contract, 
to  collect  the  uncollected  part  of  the  guaranty  out  of 
other  claims  to  be  sent  not  over  twelve  months  old, 
and  which  the  plaintiff  in  error  was  not  obligated  by 
the  contract  to  furnish.     Both  the  contract  and  the 
evidence  show  that  it  was  to  be  optional  with  plaintiff 
in  error  as  to  the  listing  of  other  claims,  and  if  they 
had  been  listed  that  listing  would  in  no  way  have  re- 
leased defendant  in  error  of  its  obligation  to  collect 
the  guaranty  from  the  first  claims  listed,  or  to  con- 
tinue the  service,  etc.,  after  the  three  years.    The  evi- 
dence simply  shows  an  attempted  repudiation  of  the 
contract  on  the  part  of  defendant  in  error,  and  a  fail- 
ure to  collect  the  guaranty,  and  an  election  not  to  avail 
itself  of  either  option.     Defendant  in  error's  whole 
argument  is  answered  by  the  fact  that  it  never  agreed 
to  collect  the  guaranty  out  of  $27,433.78  of  claims, 
*'the  amount  of  the  contract,''  as  it  contends,  but  out 
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of  *Hhe  claims  of  above  client  listed  under  this  con- 
tract,*' i.  e.,  out  of  the  $13,433.78  of  claims  listed  and 
forwarded  to  it.  Defendant  in  error  refers  to  the 
figures  placed  in  the  blanks  under  the  signed  coupon 
as  evidence  of  this  contention,  but  the  coupon  in  ex- 
press terms  binds  plaintiff  in  error  to  remit  *' Com- 
pany's acquired  interest  in  adjustments  affected  ac- 
cording to  printed  terms  of  the  contract,"  signed  by- 
defendant  in  error.  Unfortunately  for  defendant  in 
error's  contention  the  blanks  in  that  contract  read 
that  the  ** amount  contracted  for"  is  $1,112.23,  and  is 
the  amount  defendant  in  error  contracted  to  be  liable 
for,  and  the  contract  leaves  it  optional  as  to  forward- 
ing current  claims  by  plaintiff  in  error,  and  upon 
which  when  forwarded  defendant  in  error  acquired 
**an  interest  of  seven  per  cent,  on  amounts  recovered 
by  it." 

Allowing  defendant  in  error  the  maximum  commis- 
sion under  the  contract  on  $1,112.23,  the  amount  guar- 
anteed to  be  collected,  plaintiff  in  error  was  entitled 
to  judgment  for  $1,112.23,  less  $278.05,  and  also  less 
the  sum  of  $103.80,  the  amount  collected  on  the  claims 
listed  by  plaintiff  in  error,  or  $730.38. 

We  have  been  referred  to  other  cases  decided  by 
appellate  courts  in  this  district  as  sustaining  defend- 
ant in  error's  contentions,  but  on  inspection  those 
cases  will  be  found  to  materially  differ  from  this  one 
in  the  provisions  of  the  contract,  and  in  the  evidence. 
See  Consolidated  Adjustment  Co.  v.  Kohler,  No. 
12,970;  Consolidated  Adjustment  Co.  v.  Dodsan  Plow 
Co.,  No.  13,697,  neither  of  which  appears  to  have  been 
reported;  also  Hinrichs  v.  Consolidated  Adjustment 
Co.,  145  111.  App.  8;  Mound  City  Distilling  Co.  v.  Id., 
152  111.  App.  155;  and  Standard  Distilling  Co.  v.  Id., 
157  111.  App.  215. 

The  judgment  of  the  court  is  reversed,  and  judg- 
ment is  entered  in  this  court  in  favor  of  plaintiff  in 
error  against  defendant  in  error  in  the  sum  of  $730.38 
and  for  all  costs. 

Judgment  reversed. 
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Thomas  C.  Baddell^  Agslgnee  of  J.  H.  Seward^  trading 
u  J.  H.  Seward  &  Company,  Defendant  in  Error, 
T.  The  Baltimore  &  Ohio  Bailroad  Company,  Plain- 
tiff in  Error. 

Gen.  No.  16,691. 

1.  Cabbibbs — presumption  of  negligence.  Where  a  shipment  of 
oranges  is  delivered  to  the  initial  carrier  in  good  condition  and 
arrives  at  its  destination  damaged,  there  is  pritna  fade  evidence 
of  negligence  on  the  part  of  the  last  carrier  which  casts  on  it  the 
burden  of  proving  that  it  provided  all  suitable  means  of  trans- 
portation and  exercised  the  degree  of  care  the  property  required 
or  that  it  received  the  property  in  damaged  condition. 

2.  Cabbiebs — evidence  to  rebut  presumption  of  negligence.  Where 
boxes  of  oranges  were  delivered  in  damaged  condition,  proof  that 
before  delivery  to  the  last  carrier  the  cax  was  in  is&d  condition  so 
that  the  fruit  was  transferred  to  another,  is  not  sufficient  to  rebut 
the  presumption  of  neglig^OLce  which  rests  on  the  last  carrier. 

Srror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Qtepmkk  ▲. 
Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912. 

CALHOujiT,  Lyford  &  Sheean,  for  plaintiff  in  error; 
Edwabd  W.  Eawlins,  of  counsel. 

Charles  A.  Butleb,  for  defendant  in  error;  Buell 
&  Abbey,  of  counsel. 

Mb.  Prbsidinq  Justice  Duncan  delivered  the  opinion 
of  the  court. 

May  14,  1910,  judgment  was  entered  in  the  lower 
court  for  $602.75  against  The  Baltimore  &  Ohio  Rail- 
road Company  in  favor  of  Thomas  C.  Euddell,  as- 
signee of  J.  H.  Seward,  as  damages  to  362  boxes  of 
oranges  shipped  from  McPherson,  Cal.,  to  Baltimore, 
Md.,  by  reason  of  the  railroad  company's  failure  to 
use  proper  care  of  said  oranges  as  a  common  carrier. 
This  is  the  second  judgment  in  this  cause  reviewed 
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by  an  Appellate  Court  of  this  district,  and  we  refer 
to  the  opinion  of  Presiding  Justice  Holdom  in  152  HI. 
App.  218,  for  a  statement  of  the  case,  and  which  state- 
ment, together  with  the  additional  facts  appearing  in 
this  opinion,  furnish  a  complete  statement  of  the  case 
now  here  pending. 

It  is  now  contended  by  plaintiff  in  error,  the  rail- 
road company,  (1)  that  there  is  no  evidence  in  the 
record  tending  to  support  defendant  in  error's  claim 
and  that  the  peremptory  instruction  to  find  the  de- 
fendant not  guilty  should  have  been  given;  and  (2) 
that  the  verdict  is  against  the  manifest  weight  of  the 
evidence. 

First.  The  proof  without  dispute  shows  that  the 
oranges  were  delivered  to  the  initial  carrier  at  Mc- 
Pherson,  Cal.,  Southern  Pacific  Eailway  Company,  in 
good  condition,  and  that  at  the  time  they  were  deliv- 
ered at  destination  by  plaintiff  in  error,  the  last  car- 
rier in  said  transit,  they  were  in  bad  condition  and 
were  very  much  damaged.  This  evidence  is  prima 
facie  evidence  of  negligence  on  the  part  of  plaintiff 
in  error,  and  casts  the  burden  on  it  to  rebut  that  pre- 
sumption of  negligence  by  proof  that  it  provided  all 
suitable  means  of  transportation,  and  exercised  that 
degree  of  care  which  the  nature  of  the  property  re- 
quired, or  by  proof  that  the  damage  occurred  before 
the  oranges  were  received  for  further  transportation 
by  plaintiff  in  error.  Wabash  E.  Co.  v.  Johnson,  114 
111.  App.  545;  Michigan  Cent.  E.  Co.  v.  Chicago  E.  V. 
Co.,  124  m.  App.  158. 

It  is  insisted  by  plaintiff  in  error  that  the  evidence 
in  this  case  shows  that  the  original  destination  of  the 
oranges  in  question  was  Chicago,  111.,  and  that  from 
Chicago  the  goods  were  reshipped  over  plaintiff  in 
error's  line  to  Baltimore,  and  that  before  defendant 
in  error  can  recover  the  proof  must  further  show  that 
the  oranges  were  in  good  condition  when  reshipped  and 
delivered  to  plaintiff  in  error  at  Chicago,  citing  as 
authority,  Sheble  v.  Oregon  E.  &  Nav.  Co.,  51  Wash. 
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359,  and  Missouri  Pac.  Ry.  Co.  v.  Breeding,  16  S.  W. 
184.  The  evidence  in  this  record,  however,  shows  that 
the  oranges  were  diverted  while  en  route  from  Chi- 
cago to  Baltimore,  and  that  the  shipment  was  one 
continuous  shipment  from  McPherson  to  Baltimore 
without  any  reshipment  or  redelivery  at  Chicago. 
This  is  shown  by  the  testimony  of  Mr.  J.  H.  Bussell, 
and  by  the  fact  that  the  plaintiff  in  error  collected 
the  entire  freight  from  McPherson  to  Baltimore  as 
one  continuous  transportation.  The  owner  or  con- 
signee of  freight  has  the  right  to  divert  or  change  the 
destination  of  it  while  in  transit,  and  when  so  diverted, 
no  reason  is  perceived  why  the  same  presumption 
should  not  prevail  as  in  the  case  where  the  original 
shipment  was  to  the  point  to  which  the  freight  was 
diverted,  that  is,  that  if  proved  to  have  been  received 
by  the  initial  carrier  in  good  condition  and  delivered 
by  the  last  carrier  in  bad  condition,  the  presumption 
is  that  the  responsibility  for  the  damage  rests  upon 
the  last  carrier.  Lewis  v.  Galena  &  C.  U.  E.  Co.,  40 
111.  281. 

Second.  It  was  a  question  for  the  jury  to  decide, 
under  the  evidence,  whether  the  prima  facie  case  made 
by  the  defendant  in  error  was  rebutted.  The  proof 
of  plaintiff  in  error  merely  showed  that  on  the  arrival 
of  the  car  in  which  the  oranges  were  originally  shipped 
at  Council  Bluffs,  Iowa,  it  was  tendered  to  the  N.  W. 
R.  R.  Co.,  inspected  by  a  car  inspector  who  found  that 
the  car  was  in  such  bad  condition  that  it  could  not  be 
repaired  under  load,  and  the  contents  were  transferred 
to  another  car  and  sent  forward ;  that  one  draft-timber 
bolt  in  the  car  was  broken ;  that  the  draft-sills  and  end 
sills  and  a  cross-tie  timber  of  the  car  were  broken; 
and  that  fourteen  days  after  shipment  from  McPher- 
son the  car  to  which  the  fruit  was  transferred  was 
delivered  to  plaintiff  in  error  by  the  Northwestern, 
and  was  then  delivered  at  Baltimore  on  schedule  time 
two  days  later.  It  can  not  be  said  that  this  evidence 
proves  that  the  oranges  were  in  the  damaged  condition 
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in  which  they  were  delivered  at  Baltimore.  The  proof 
required  was  that  the  oranges  were  damaged  by  an- 
other carrier,  and  not  by  plaintiff  in  error.  Proof 
that  the  car  was  in  a  damaged  condition  and  the  fruit 
transferred  does  not  tend  to  prove  that  the  oranges 
were  then  damaged.  Plaiatiff  in  error  apparently  had 
the  opportunity  to  prove  by  its  witness,  the  car  in- 
spector, the  condition  of  the  oranges  at  the  time  they 
were  transferred  to  the  second  car,  but  he  was  not 
even  examined  touching  that  question.  The  admission 
in  the  record  to  the  effect  that  the  conductors  in  charge 
of  the  car  on  the  line  of  plaintiff  in  error  would,  if 
present,  swear  that  so  far  as  they  could  recall  no  ac- 
cident happened  to  said  car,  or  the  train  in  which  it 
was  carried,  and  that  the  train-books  kept  by  them  in- 
dividually and  in  which  it  was  a  part  of  their  duty  to 
record  accidents  or  unusual  occurrences  in  connection 
with  any  cars  in  their  trains,  did  not  show  that  any 
accident  occurred  to  said  car  while  in  their  charger, 
or  that  anything  unusual  happened  to  it,  and  that  the 
books  were  kept  correctly,  were  not  suflScient  in  our 
judgment  to  rebut  the  prima  fade  case  made  by  de- 
fendant in  error.  The  jury  were  not  advised  by  this 
evidence  as  to  the  ability  or  opportunity  of  those  con- 
ductors to  tell  with  what  care  the  oranges  were  han- 
dled while  carried  by  their  trains,  or  standing  at  sta- 
tions, and  the  jury  was  entirely  uninformed  as  to  what 
care  the  car  and  fruit  received  at  destination  and  be- 
fore delivery.  The  evidence  for  defendant  in  error 
was  to  the  effect  that  when  the  fruit  was  delivered  on 
the  track  bi  the  car  the  **  entire  contents,  that  is  prac- 
tically every  box  was  more  or  less  smashed  and 
broken,'^  and  oranges  were  scattered  all  over  the  car 
and  were  picked  up  and  had  to  be  reboxed  and  cared 
for  before  they  could  be  put  in  salable  condition.  The 
evidence  also  showed  that  the  contents  of  the  car,  the 
boxes  of  oranges  in  question,  were  broken  up  and 
shifted  and  pitched  about  in  the  car,  and  that  a  great 
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many  of  the  boxes  were  * 'nearly  demolished^'.  This 
evidence  tended  strongly  to  show  that  they  had  been 
handled  very  roughly  and  damaged  while  in  the  car 
in  which  they  were  delivered. 

The  judgment  is  not  manifestly  against  the  weight 
of  the  evidence,  and  it  is,  therefore,  affirmed. 

Judgment  affirmed. 


Biehard  Yanselow,  Defendant  in  Error^  y.  Adolph 

Bender,  Plaintiff  in  Error. 

Oen.  No.  16,783. 

1.  Appeals  and  erbors — conclusiveness  of  verdict.  A  court  of 
review  is  legally  bound  by  the  verdict  where  it  is  not  manifestly 
against  the  weight  of  evidence. 

2.  Sales — when  in  default  vendor  must  return  jmrehiise  money. 
Where  the  seller  has  received  part  of  the  purchase  money  for 
a  stock  of  goods,  fixtures  and  a  horse  and  wagon,  and  is  unable  to 
deliver  the  horse  and  wagon,  the  law  Implies  a  promise  on  his  part 
to  repay  the  purchase  money  paid,  and  the  buyer,  when  not  in  de- 
fault, has  an  action  for  money  had  and  received. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Mancha  Bbuo- 
GEMEYEB,  Judgo,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11» 
1912. 

D'Anoona  &  Pflaum,  for  plaintiff  in  error. 
Edwabd  B.  Litzinqbr^  for  defendant  in  error. 

Mb.  PfiEsroiNG  Justice  Duncan  delivered  the  opin- 
ion of  the  court. 

Richard  Vanselow  recovered  a  judgment  of  $400 
against  Adolph  Bender,  plaintiff  in  error,  the  amount 
of  his  deposit  with  Bender  for  the  purchase  of  a  stock 
of  merchandise  and  fixtures  and  a  horse  and  wagon 
at  an  agreed  price  of  $1,200. 
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On  payment  of  the  $400  to  Bender,  Vanselow  re- 
ceived from  Bender  the  following  unsigned  memoran- 
dum of  the  contract  in  writing,  to-wit : 

**  Chicago,  Feb.  2,  1908. 
**BiCHARD  Vanselow,  Db. 

to  Adolph  Bender,  stock  and  fixtures,  horse 
and  wagon  at  store  3701  Winchester  ave- 
nue   $1,200.00 

Deposit 400.00 

^  On  Demand,  balance $  800.00'' 

It  is  conceded  that  defendant  in  error  was  given  a 
few  days'  time  by  plaintiff  in  error  in  which  to  raise 
the  balance  of  the  purchase  price,  $800.  Defendant 
in  error  testified  that  within  the  time  granted  him  by 
plaintiff  in  error  he  obtained  the  $800  and  demanded 
of  plaintiff  in  error  the  merchandise,  fixtures,  horse 
and  wagon,  which  were  to  be  delivered  to  him  on  pay- 
ment of  said  balance ;  that  plaintiff  in  error  informed 
him  that  he  had  sold  and  disposed  of  the  horse  and 
wagon,  but  would  let  him  have  another  horse  and 
wagon  in  lieu  thereof;  that  he,  defendant  in  error, 
refused  to  complete  the  sale,  unless  he  could  have  the 
merchandise,  fixtures,  horse  and  wagon  contracted  for 
and  demanded  the  return  of  the  $400  deposit  which 
plaintiff  in  error  declined  to  do.  It  is  conceded  by 
plaintiff  in  error  that  he  sold  the  horse  and  wagon 
in  question  to  another  party,  although  he  testified  he 
could  not  remember  the  name  of  the  purchaser.  Plain- 
tiff in  error  testified  that  after  two  or  three  attempts 
to  raise  the  balance  of  the  purchase  money,  defend- 
ant in  error  came  and  told  him  that  he  could  not  raise 
the  money,  and  asked  plaintiff  in  error  to  resell  the 
articles  purchased,  and  if  he  had  anything  left  over 
the  $800  to  pay  it  to  defendant  in  error;  that  he 
agreed  to  this  proposition,  advertised  and  sold  the 
property,  and  that  after  deducting  expenses  he  only* 
realized  therefor  about  $450  or  $475.  On  cross-ex- 
amination his  evidence  was  to  the  effect  that  he  re- 
ceived the  gross  sum  of  $700  for  the  property,  and 
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also  stated  that  defendant  in  error  proposed  at  tlie 
time  he  informed  plaintiff  in  error  he  could  not  raise 
the  money,  that  defendant  in  error  said  he  would  call 
it  even,  if  plaintiff  in  error  would  pay  him  $25;  that 
he  had  a  check  drawn  for  that  amount  and  a  receipt 
therefor  and  asked  defendant  in  error  to  sign  the  re- 
ceipt and  accept  the  check,  but  that  he  refused  to  sign 
the  receipt  but  offered  to  accept  the  check,  which  of- 
fer was  declined,  because  of  defendant  in  error's  re- 
cusal to  sign  the  receipt.  Plaintiff  in  error  also  testi- 
fied that  there  was  no  horse  and  wagon  at  3701  Win- 
chester avenue,  and  that  defendant  in  error  never  saw 
the  horse  and  wagon  there  or  elsewhere.  Two  wit- 
nesses, Messrs.  Levy  and  Speed,  employees  of  plain- 
tiff in  error  at  the  times  above  referred  to,  testified, 
in  substance,  that  defendant  in  error  bought  the  mer- 
chandise and  fixtures  for  $1,200;  that  there  was  no 
horse  and  wagon  at  3701  Winchester  avenue,  but  that 
they  were  two  blocks  away  from  there,  where  plain- 
tiff in  error's  place  of  business  then  was,  and  that 
nothing  was  said  about  a  horse  and  wagon  when  the 
trade  was  made,  or  when  defendant  in  error  informed 
plaintiff  in  error  he  could  not  raise  the  money,  and 
that  they  were  present  at  the  meetings  of  said  par- 
ties in  regard  to  said  transaction.  Speed,  when  asked 
to  state  what  was  said  at  last  meeting,  testified  that 
defendant  in  error  offered  to  take  $25  and  call  the 
matter  even,  and  that  he,  witness,  drew  the  check  and 
receipt,  and  that  defendant  in  error  refused  to  sign 
the  receipt  and  therefore  did  not  get  the  check  or  the 
$25.00.  He  never  testified  a  word  about  defendant  in 
error  telling  plaintiff  in  error  to  resell  the  property 
and  pay  plaintiff  in  error  all  over  $800  received,  or 
anything  like  that.  It  also  appears  in  evidence  that 
when  plaintiff  in  error  first  wrote  the  memorandum 
of  the  contract  he  omitted  therefrom  the  horse  and 
wagon,  and  when  about  an  hour  afterwards  defendant 
in  error  returned  and  insisted  on  the  same  being  writ- 
ten therein,  plaintiff  in  error  so  corrected  the  writing, 
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saying  he  had  forgotten  to  put  them  in  the  contract. 
He  admits  this  circumstance  and  the  contract  or  writ- 
ing corroborates  defendant  in  error's  contention  that 
a  horse  and  wagon,  the  horse  and  wagon  at  said  store, 
was  sold  to  defendant  in  error.  Defendant  in  error 
denied  that  he  either  offered  to  accept  twenty-five  dol- 
lars in  money  or  that  he  authorized  a  resale  of  said 
articles  with  an  agreement  to  accept  whatever  was 
realized  on  said  sale  over  the  $800  owed  by  him  in  full 
satisfaction  of  his  claim. 

The  jury  believed  the  evidence  of  the  defendant  in 
error,  as  is  manifest  from  their  verdict.  AfteV  care- 
fully weighing  the  evidence  of  defendant  in  error,  to- 
gether with  the  corroborating  circumstances  furnished 
by  the  contract,  and  the  drawing  of  the  same  and  the 
evidence  for  the  plaintiff  in  error  and  the  apparent 
conflicts  therein,  we  are  unable  to  say  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence.  We, 
therefore,  are  legally  bound  by  the  same.  Donelson 
V.  East  St.  Louis  &  S.  By.  Co.,  235  111.  625. 

The  evidence  of  defendant  in  error  which  the  jury 
have  settled  as  the  facts  in  the  case,  supports  the 
judgment  of  the  court.  Where  the  vendor  has  received 
part  of  the  purchase  money  and  is  in  default  by  rea- 
son of  his  failure  to  deliver  the  property  sold,  or  a 
substantial  part  thereof,  as  in  this  case,  the  law  im- 
plies a  promise  on  his  part  to  repay  the  purchase 
money  paid,  and  an  action  for  money  had  and  received 
lies  against  him  for  all  money  paid  to,  and  retained, 
by  him  by  the  vendee  who  is  not  himself  in  default. 
Wheeler  v.  Mather,  56  111.  241 ;  Baston  v.  Clifford,  68 
111.  67. 

It  is  also  insisted  that  the  verdict  was  the  result  of 
passion  and  prejudice  of  the  jury,  excited  by  closing 
remarks  of  counsel  for  defendant  in  error.  The  court 
sustained  the  plaintiff  in  error's  objection  to  the  re- 
marks of  said  counsel  and  instructed  the  jury  to  dis- 
regard them.  The  principal  objection  made  to  the 
remarks  was  that  they  directed  the  attention  of  the 
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jury  to  the  inequality  in  the  financial  standing  of  the 
parties.  We  do  not  find  that  the  record  substantiates 
this  claim.  While  a  portion  of  the  remarks  were  im- 
proper, yet  we  do  not  think  that  plaintiff  in  error  was 
prejudiced  thereby,  after  the  ruling  thereon. 

The  other  points  discussed  by  counsel  have  no  bear- 
ing upon  the  real  issues  in  this  case,  and  therefore 
need  not  be  here  discussed. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Board  of  Trustees  of  the  Poliee  Pension  Fund  of  South 
Bend^  Indiana,  Defendant  in  Error,  r.  Railway 
Ticket  Proteetiye  Bureau,  Plalntilf  in  Error. 

Oen.  No.  16,670. 

1.  RsrWAfiDd — ctaiiMmt  must  know  reward  is  offered  when  he 
renders  services.  A  reward  cannot  be  recovered  by  one  who  at  the 
time  be  performed  the  serrloes  did  not  know  that  a  reward  bad 
been  offered. 

2.  Etidence — foreign  laws  presumed  to  be  same  as  those  of  farufn. 
The  laws  of  a  foreign  state,  unless  averred  and  proved  as  facts,  are 
presumed  to  be  the  same  as  in  this  state. 

Brror  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  John  H.  Hukb, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1910.  Reversed  with  finding  of  facts.  Opinion  filed 
October  16,  1912.    Rehearing  denied  December  4,  1912. 

Erode  B.  Davis,  for  plaintiff  in  error. 

O'Shaugnbssy  &  0 'Shaugnessy,  for  defendant  in 
error. 

Mb.  Justice  Baume  delivered  the  opinion,  of  the 
court. 

The  Board  of  Trustees  of  the  Police  Pension  Fund 
of  South  Bend,  Indiana,  brought  suit  in  the  Municipal 
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Court  against  the  Bailway  Ticket  Protective  Bureau, 
F.  C.  Donald,  Chairman,  to  recover  a  reward  of  $1,000, 
offered  by  the  defendant  for  the  **  apprehension, 
identification  and  delivery  to  the  sheriff  of  Hardin 
County,  Ohio,  or  to  a  duly  constituted  authority,'^  of 
one  R.  A.  Gaver,  who  was  accused  of  having  burglar- 
ized a  number  of  railroad  ticket  offices.  A  trial  by  the 
court  without  a  jury  resulted  in  a  finding  and  judg- 
ment against  the  defendant  for  the  amount  sued  for 
and  this  writ  of  error  is  prosecuted  to  reverse  such 
judgment. 

Defendant  in  error  is  a  body  created  by  the  laws  of 
the  state  of  Indiana  and  an  ordinance  of  the  city  of 
South  Bend,  empowered  to  collect  and  conserve  a 
police  pension  fund.  Among  other  sources  from  which 
such  fund  is  authorized  to  be  derived,  are  the  follow- 
ing: 

^^  Second.  Of  all  moneys,  fees  and  rewards  of  every 
nature  which  may  be  paid  or  given  to  the  police  force 
of  such  city,  or  to  any  member  of  such  force,  by  rea- 
son of  or  because  of  any  service  or  duty  performed  by 
such  police  force  or  members.  Also  of  all  fines  imposed 
by  the  board  of  public  safety  against  any  member  of 
such  force. '^ 

Plaintiff  in  error  is  a  voluntary  unincorporated  as- 
sociation of  the  railroads  operating  in  the  United 
States  and  Canada,  organized  for  the  purpose  of  pre- 
venting fraud  in  the  sale  of  railroad  tickets.  Under 
date  of  May  21,  1908,  plaintiff  in  error  caused  to  be 
prepared  and  circulated  a  printed  offer  of  reward, 
wherein  appeared  a  particular  description  of  Gaver, 
a  statement  that  he  had  robbed  railroad  stations  at 
various  places  including  Hagarstown,  Indiana,  and  a 
direction  to  post  the  same  for  the  information  of  police 
officers  and  detectives. 

On  the  morning  of  May  27,  1908,  Chief  of  Police, 
McWeeney,  of  South  Bend,  Indiana,  was  informed  by 
telephone  from  a  livery  barn  in  that  city  that  there 
was  a  man  there  who  was  acting  suspiciously  with  ref- 
erence to  the  sale  of  a  horse  and  buggy  which  the  in- 
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formant  thought  had  been  stolen.  Following  this  in- 
formation a  police  oflScer  was  detailed  to  investigate, 
and  the  man  was  taken  into  custody  and  brought  to 
the  police  station,  where  a  search  of  his  buggy  dis- 
closed a  package  containing  a  large  number  of  rail- 
road tickets  stamped  Hagarstown,  Indiana,  and  also 
a  satchel  which  contained  pads,  rubber  stamps,  pliers 
letters,  etc.  The  man  was  booked  on  suspicion  of  hav- 
ing committed  a  felony  and  placed  in  a  cell.  Imme- 
diately following  his  apprehension  and  the  discovery 
of  the  railroad  tickets,  the  chief  of  police  telegraphed 
to  Hagarstown  that  he  had  .a  man  in  custody  who  had 
in  his  possession  railroad  tickets  stamped  Hagars- 
town, and  in  response  to  such  telegram  a  special  agent 
of  the  Pennsylvania  Bailroad  went  to  South  Bend  for 
the  purpose  of  investigating  the  affair. 

It  is  uncontroverted  that  at  the  time  the  man  was 
apprehended  and  detained  in  custody  neither  the 
police  oflScers  of  South  Bend  nor  defendant  in  error  had 
any  knowledge  or  information  that  a  reward  had  been 
offered  by  plaintiff  in  error  for  the  apprehension  and 
identification  of  Gaver,  and  that  at  the  time  the  man 
was  so  apprehended  and  detained  the  felony  upon  sus- 
picion of  committing  which  he  was  booked  was  horse 
stealing.  McWeeney  testified  that  upon  his  return  to  his 
office  at  1:30  o'clock  in  the  afternoon  he  received  a 
telephone  communication  from  Butcher,  the  agent  of 
the  Pennsylvania  Eailroad,  who  arrived  in  South  Bend 
later  in  the  day,  informing  him  that  the  man  was 
badly  wanted ;  that  his  name  was  Gaver,  and  that  there 
were  posters  in  every  station  on  the  Pennsylvania 
Railroad,  offering  a  reward  of  $1,000  for  his  arrest. 
McWeeney  further  testified  that  about  half  an  hour 
after  he  received  said  telephone  communication  there 
was  delivered  to  him  by  the  mail  carrier  a  printed 
circular  issued  by  plaintiff  in  error  offering  the  re- 
ward in  question;  that  he  showed  the  circular  to  the 
man  in  the  cell  who  admitted  that  his  name  was  Gaver, 
although  he  had  previously  stated  that  his  name  was 
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Crawford.  Butcher  testified  that  he  did  not  communi- 
cate with  McWeeney  by  telephone  before  going  to 
South  Bend  and  that  upon  his  arrival  there  McWeeney 
made  no  reference  to  such  a  communication,  or  state 
that  he  had  identified  Gaver.  Evidence  was  introduced 
by  plaintiff  in  error  tending  to  show  that  none  of  the 
circulars  offering  a  reward  for  the  apprehension  of 
Gaver  had  been  mailed  to  any  persons  in  Indiana  at 
the  time  McWeeney  testified  he  received  such  a  cir- 
cular through  the  mail.  The  evidence  shows  that  fol- 
lowing his  arrest  Gaver  was  convicted  of  burglary  in 
Wayne  county,  Indiana,  and  sentenced  to  the  State 
reformatory. 

The  errors  assigned  upon  the  record  raise  several 
questions  a  consideration  of  which,  it  is  insisted  by 
plaintiff  in  error,  must  result  in  a  reversal  of  the 
judgment.  First,  the  sufficiency  of  the  service  of  proc- 
ess on  plaintiff  in  error,  a  motion  to  quash  which  serv- 
ice was  denied;  second,  whether,  in  order  to  recover, 
it  was  incumbent  upon  defendant  in  error  to  show  that 
the  police  officers  of  South  Bend  knew  of  the  offered 
reward  before  they  apprehended  Gaver ;  third,  whether 
in  view  of  the  rule  that  a  reward  cannot  be  appor- 
tioned, the  evidence  warranted  a  finding  that  Gaver 
was  identified  by  said  police  officers;  and  fourth, 
whether  the  rule  of  public  policy  which  forbids  a  police 
officer  from  recovering  a  reward  for  the  performance 
of  his  official  duty  has  been  abrogated  or  changed  by 
the  statute  of  Indiana  providing  for  the  creation  of  a 
police  pension  fund. 

While  the  discussion  and  determination  of  each  of 
these  several  questions  would  doubtless  be  of  interest 
to  the  court  and  to  the  parties  concerned,  inasmuch 
as  the  consideration  of  the  second  question,  above 
stated,  presents  upon  this  record  a  fatal  objection  to 
the  finding  and  judgment,  we  shall  forego  a  considera- 
tion of  the  other  questions  stated. 

In  Williams  v.  West  Chicago  St.  R.  Co.,  191  111.  610, 
it  is  held  that  a  reward  cannot  be  recovered  by  one 
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who  at  the  time  he  performed  the  services  wa&  igno- 
rant of  the  fact  that  a  reward  had  been  offered.  It  is 
there  said: 

'^The  right  to  recover  a  reward  arises  ont  of  the 
contractual  relation  which  exists  between  the  person 
offering  the  reward  and  the  claimant,  which  is  implied 
by  law  by  reason  of  the  oflfer  on  the  one  hand  and  the 
performance  of  the  service  on  the  other,  the  reason  of 
the  rule  being  that  the  services  of  the  claimant  are 
rendered  in  consequence  of  the  offered  reward,  from 
which  an  implied  promise  is  raised  on  the  part  of  the 
person  offering  the  reward  to  pay  him  the  amount 
thereof  by  reason  of  the  performance  by  him  of  such 
service,  and  no  such  promise  can  be  implied  unless  he 
knew  at  the  time  of  the  performance  of  the  service 
that  the  reward  had  been  offered,  and  in  consideration 
thereof,  and  with  a  view  to  earning  the  same,  rendered 
the  service  specified  in  such  offer.  Fitch  v.  Snedaker, 
38  N.  Y.  248;  Howlands  v.  Lounds,  51  N.  Y.  604; 
Stamper  v.  Temple,  6  Humph.  (Tenn.)  113;  44  Am. 
Dec.  296.'^ 

Following  this  decision,  the  question  cannot  be  re- 
garded as  an  open  one  in  this  state.  See  also  Broad- 
nax  V.  Ledbetter  (Tex.)  9  L.  R.  A.  (N.  S.)  1057. 

It  is,  however,  urged  on  behalf  of  defendant  in  er- 
ror that  the  like  rule  does  not  prevail  in  Indiana  and 
that  the  court  of  last  resort  in  that  State  has  held  that 
it  was  not  necessary  to  the  recovery  of  a  reward  that 
the  plaintiff  should  have  known  a  reward  was  offered 
when  the  service  was  performed.  Courts  do  not  take 
judicial  notice  of  the  laws  of  a  foreign  state  unless 
the  same  are  averred  and  proved  as  facts,  and  in  the 
absence  of  such  averment  and  proof  the  courts  of  this 
state  will  presume  that  the  same  law  prevails  in  the 
foreign  state  as  prevails  in  this  state.  Strauss  v. 
American  Exch.  Nat.  Bank,  72  HI.  App.  314;  Shannon 
V.  Wolf,  173  111.  253 ;  Forsyth  v.  Barnes,  131  Bl.  App. 

467. 

Defendant  in  error  offered  no  proof  of  the  law  as 
it  is  claimed  to  have  been  declared  in  Indiana,  and,  in 
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the  absence  of  such  proof,  defendant  in  error  is  not 
entitled  to  recover  upon  the  uncontroverted  facts  ap- 
pearing in  the  record. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed with  a  finding  of  facts  to  be  incorporated  in 
the  judgment  of  this  court. 

Judgment  reversed  with  finding  of  facts. 

Finding  of  facts:  We  find  as  ultimate  facts  that 
at  the  time  the  police  oflScers  of  South  Bend,  Indiana, 
performed  the  services  here  involved  neither  they  nor 
defendant  in  error  had  any  notice  or  knowledge  that 
plaintiff  in  error  had  offered  the  reward  sought  to  be 
recovered  in  this  case,  and  that  plaintiff  in  error  is 
not  indebted  to  defendant  in  erroy  for  such  reward. 


James  A.  Bingham,  Appellant,  r.  Bell  &  Zoller  Coal 

Company  et  al.,  Appellees. 

Gen.  No.  16,668. 

1.  Insolvency — corporation.  Where  a  corporation  is  unable  to 
pay  its  debts  as  they  fall  due  in  the  usual  course  of  business,  it  is 
in  law  Insolvent. 

2.  CoapoBATioNS — uohen  loan  "by  director  to  corporation  is  void. 
Where  the  directors  of  an  Insolvent  corporation  issue  bonds  se- 
cured by  a  mortgage  on  the  corporate  property,  for  a  loan  furnished 
by  one  of  the  directors  and  another  stockholder,  owners  of  a  com- 
peting corporation,  who  control  the  board  of  directors,  so  that  a 
large  part  of  the  money  loaned  Is  paid  on  the  obligations  due  their 
company,  such  mortgages  and  bonds  are  void  in  equity  at  the 
instance  of  a  minority  stockholder  who  did  not  consent  to  any 
of  the  proceedings. 

3.  CoRPOBATioNS — plocing  parties  in  statu  quo.  Where  the  di- 
rectors of  an  insolvent  corporation  enter  into  an  unfair  and  fraud- 
ulent contract  for  a  loan  from  one  who  is  a  director,  an  innocent 
stockholder,  to  maintain  an  action  in  equity  to  set  aside  the  trans- 
action, need  not  offer  to  place  such  party  in  statu  quo. 
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4.  Corporations — majority  of  stockholders  cannot  ratify  fravdu- 
lent  contract.  Where  the  directors  of  a  corporation  enter  into  a 
contract  with  the  corporation  which  is  fraudulent  and  unjust  and 
is  voidable  at  the  instance  of  an  innocent  stockholder,  a  ratification 
by  a  majority  of  the  stockholders  does  not  preclude  a  court  of 
equity  from  setting  the  contract  aside. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Geobqs 
A.  DuFUY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  16,  1912.    Rehearing  denied  December  4,  1912. 

Steebb,  Williams  &  Steebe  and  Edwin  White 
MooBE,  for  appellant. . 

Eyan  &  Condon,  for  appellees ;  Irwin  L  LrviNOSTON, 
of  counsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

In  1907  the  Standard  Washed  Coal  Company,  here- 
inafter called  the  Standard  Company,  a  corporation, 
was  engaged  in  operating  coal  mines  in  or  near  Spring- 
field, Illinois,  and  in  the  wholesale  merchandising  of 
coal  in  the  City  of  Chicago.  In  March  of  the  same 
year  Herbert  E.  Bell  and  Walter  G.  Zoller,  who  then 
owned  all  the  stock  in  the  Bell  &  Zoller  Coal  Company, 
a  competing  corporation,  acquired  252  shares  of  the 
capital  stock  of  the  Standard  Company.  On  January 
1,  1908,  the  Standard  Company  had  become  financially 
embarrassed  and  was  unable  to  pay  its  debts  as  they 
fell  due  in  the  usual  course  of  business,  although  the 
inventoried  value  of  its  assets  more  than  equaled  its 
liabilities.  It  then  owed  on  accounts  due  and  payable 
$47,680.52,  including  an  item  of  about  $5,000  due  the 
Bell  &  Zoller  Coal  Company;  oh  bills  due  and  payable 
$40,024.29,  $22,000  of  which  was  owing  to  the  Bell  & 
Zoller  Coal  Company;  on  notes  and  bonds  not  then 
due  $78,500.  It  then  had  cash  on  hand  amounting  to 
$443.33.  Its  trial  balance  on  January  31, 1908,  showed 
accounts     and    bills     then    payable    amounting    to 
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$77,856.51,  including  substantially  the  same  amounts 
above  stated  as  due  to  the  Bell  &  Zoller  Coal  Company. 
The  cash  then  on  hand  was  $2,768.69.  In  1907,  the 
business  of  the  company  was  operated  at  a  net  loss  of 
$662.44,  and  the  net  loss  for  January,  1908,  was 
$457.00. 

On  January  30, 1908,  the  capital  stock  of  the  Stand- 
ard Company,  consisting  of  1350  shares  of  the  par 
value  of  $100  per  share,  was  held  as  follows :  James 
A.  Bingham,  233  shares,  W.  T.  Delihant,  233  shares, 
Michael  C.  O'Donnell,  244  shares,  Herbert  E.  Bell,  124 
shares,  Walter  G.  Zoller,  125  shares,  Edward  W.  Mc- 
CuUoch,  233  shares,  Wm.  Siebert,  126  shares,  George 
W.  Ford,  25  shares,  Albert  Tebo,  4  shares,  and  Ran- 
som D.  Rundell,  Wm.  W.  Richey,  and  John  W.  Hunter 
each  one  share.  On  January  27,  1908,  in  pursuance  to 
due  notice,  the  annual  meeting  of  the  stockholders  of 
the  Standard  Company  was  held  and  adjourned  to 
meet  on  January  30th  following.  At  the  meeting  on 
January  27th,  or  in  the  interim  preceding  the  meet- 
ing on  January  30th,  the  financial  affairs  of  the  com- 
pany were  discussed  by  the  stockholders,  except  Bing- 
ham, and  after  canvassing  the  situation  Bell  and  Zol- 
ler, or  Bell,  acting  for  himself  and  Zoller,  proposed 
that  they  would  extend  financial  aid  to  the  company 
to  the  extent  of  $50,000  upon  two  conditions:  first, 
that  they  should  be  given  a  mortgage  by  the  company 
on  all  its  property  to  secure  such  loan,  and  second, 
that  they  should  be  given  control  of  the  board  of  di- 
rectors of  the  company  to  be  elected  at  the  adjourned 
annual  meeting  on  January  30th.  These  conditions 
were  informally  agreed  to  by  all  the  stockholders,  ex- 
cept Bingham,  who  had  no  knowledge  of  the  proposed 
plan.  At  the  adjourned  meeting  on  January  30th, 
which  was  attended  by  all  the  stockholders,  except 
Bingham,  the  following  resolution  was  unanimously 
adopted : 

*  *  Resolved,  that  for  the  purpose  of  procuring  addi- 
tional money  to  be  acquired  for  the  uses  and  purposes 
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of  the  company,  and  for  the  making  of  improvements, 
betterments  and  extensions,  and  for  funding  indebted- 
ness of  the  company,  and  for  other  corporate  purposes, 
the  board  of  directors  of  the  Standard  Washed  Coal 
Company  be,  and  it  hereby  is,  authorized  and  directed 
to  cause  to  be  executed,  issued  and  delivered  for  and 
in  behalf  of  said  company,  the  general  mortgage  six 
per  cent,  gold  bonds  of  said  company  to  an  amount  not 
exceeding  in  the  aggregate  $50,000,  to  be  dated  Febru- 
ary 10,  1908,  to  bear  interest  from  date  at  the  rate 
of  six  per  centum  to  mature  in  series  at  such  time  as 
the  board  of  directors  shall  determine,  both  principal 
and  interest  to  be  payable  in  gold  coin  of  the  United 
States  of  the  present  standard  weight  and  fineness  at 
such  place  as  the  directors  may  determine.  Such 
bonds  shall  contain  a  provision  that  they  may  be  re- 
deemed by  the  company  on  the  date  of  any  interest 
payment  by  the  payment  of  the  face  value  and  accrued 
interest  with  a  premium  of  five  per  cent,  of  the  par 
value  thereof,  upon  notice  to  be  given  as  the  board  of 
directors  may  require. 

**Be  it  fubtheb  eesolved,  that  the  board  of  direct- 
ors be,  and  they  are  hereby  authorized  and  directed, 
in  order  to  secure  the  payment  of  the  said  bonds,  to 
cause  to  be  executed,  issued  and  delivered  to  Chicago 
Title  and  Trust  Company,  of  Chicago,  as  Trustee,  a 
mortgage  or  deed  of  trust  upon  all  of  the  property, 
rights,  privileges  and  franchises  of  the  company  now 
owned  or  hereafter  to  be  acquired,  including  its  rights 
to  be  a  corporation,  such  mortgage  or  deed  of  trust 
to  contain  such  provisions  as  may  be  deemed  proper 
by  the  board  of  directors.*' 

At  the  time  said  resolution  was  adopted  it  was  defi- 
nitely understood  by  the  stockholders  that  Bell  and 
ZoUer  would  personally  take  the  entire  issue  of  bonds 
thereby  authorized. 

The  stockholders  then  also  elected  a  board  of  direct- 
ors consisting  of  seven  members  to  hold  office  for  the 
term  of  one  year.  The  directors  so  elected  were  Wal- 
ter G.  ZoUer,  W.  T.  Delihant,  Edward  W.  McCulloch, 
M.  C.  O'Donnell,  John  W.  Hunter,  Wm.  W.  Richey  and 


Chicago — ^First  District — December,  1912.    473 

Bingham  y.  Bell  ft  Zoller  Coal  Co.,  175  111.  App.  469. 

Bansom  D.  Bundell,  the  three  last  named  being  em- 
ployees of  the  Bell  &  Zoller  Coal  Company,  to  each  of 
whom  one  share  of  stock  had  been  given  to  qualify 
them  to  act  as  directors  of  the  Standard  Company. 
Thus  by  the  election  of  Zoller,  Hunter,  Bichey  and 
Bundell  as  four  of  the  seven  directors,  Bell  and  Zoller 
were  given  control  of  the  corporation.  At  a  special 
meeting  of  the  newly  elected  directors,  held  February 
10, 1908,  a  resolution  was  adopted  which  provided  that 
for  the  purpose  of  procuring  additional  money  to  be 
acquired  for  the  uses  and  purposes  of  the  company, 
and  for  the  making  of  improvements,  betterments  and 
extensions,  and  for  funding  indebtedness  and  for  other 
corporate  purposes,  the  president  and  secretary  of  the 
company  be  authorized  and  directed  to  execute,  issue 
and  deliver  the  general  mortgage  6%  gold  bonds  of 
said  company  to  the  amount  of  $50,000,  said  bonds  to 
be  dated  February  10,  1908,  and  to  become  due  and 
payable  $4,000  in  August  and  $6,000  in  February  of 
each  year  beginning  August,  1908.  Said  resolution 
also  authorized  the  execution  of  a  trust  deed  or  mort- 
gage to  the  Chicago  Title  and  Trust  Co.,  conveying  all 
the  property  of  the  company  to  secure  the  payment  of 
said  bonds,  and  further  provided  that  the  said  trust 
deed  or  mortgage,  a  copy  of  which  was  filed  with  the 
secretary  of  the  company,  and  which  was  prepared  for 
the  resolution,  be  ratified,  approved  and  confirmed. 
On  the  same  day,  February  10,  1908,  bonds  amounting 
to  $50,000  were  issued  by  the  Standard  Company,  and 
a  trust  deed  securing  said  bonds  was  executed  in  pur- 
suance to  said  resolution.  Said  bonds  and  said  trust 
deed  provided  that  in  case  of  default  in  the  payment 
by  the  company  of  the  principal  and  interest,  the  whole 
sum  should  become  due  and  payable  at  the  option  of 
the  holder  or  holders  of  the  bonds.  The  resolution 
presented  to  the  board  of  directors  on  February  10, 
1908,  and  the  form  of  the  bonds  and  trust  deed,  copies 
of  which  were  embodied  in  said  resolution,  were  dic- 
tated by  Bell,  and  said  bonds  and  trust  deed  were  pre- 
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pared  by  an  attorney  employed  by  Bell.  McCulloch 
and  0  'Donnell  protested  to  Bell  and  Zoller  against  the 
propriety  of  the  terms  of  payment  imposed  by  the 
resolution  and  by  the  bonds  and  trust  deed  upon  the 
ground  that  the  other  obligations  of  the  company 
would  preclude  the  possibility  of  its  meeting  the  obli- 
gation imposed  by  the  bonds  and  trust  deed  to  pay 
$10,000  each  year  for  5  years,  together  with  the  semi- 
annual interest,  and  were  assured  by  Bell  and  Zoller 
that  the  bonds  would  be  held  by  them  personally,  and 
if  the  company  was  unable  to  make  the  payments,  they 
would  take  no  advantage  of  the  situation.  Upon  the 
issuance  and  delivery  by  the  company  of  the  bonds  and 
trust  deed  to  Bell  and  Zoller  on  February  24,  1908, 
they  each  gave  to  the  treasurer  of  the  company  their 
individual  check  for  $22,000  and  their  joint  note  for 
$6,000.  The  note  was  given  to  enable  Bell  and  Zoller 
to  apply  $6,000  to  the  payment  of  the  last  instalment 
of  a  prior  encumbrance  upon  the  property  of  the  com- 
pany. This  they  subsequently  did,  or  caused  to  be 
done,  and  their  note  was  canceled  and  returned  to 
them.  Out  of  the  $44,000  in  cash  realized  by  the  com- 
pany upon  the  checks  of  Bell  and  Zoller,  the  Standard 
Company  on  the  same  day  paid  to  the  Bell  &  Zeller 
Coal  Company  $27,849.39.  The  remainder  of  the  pro- 
ceeds of  the  bond  issue  was  applied  as  follows :  $360 
for  interest  due  on  the  last  instalment  of  $6,000  of  a 
prior  encumbrance;  $4,000  on  a  prior  bond  issue  of 
$20,000 ;  $3,000  for  interest  on  unsecured  notes ;  $5,000 
due  the  Continental  National  Bank,  and  $1,500  to  Bell 
and  Zoller  for  the  semi-annual  payment  of  interest 
upon  the  $50,000  issue  of  bonds;  leaving  $2,290.61  to 
be  otherwise  applied.  The  unsecured  debts  of  the 
company  then  approximated  $90,000.  The  net  loss  of 
the  company  in  the  conduct  of  its  business  for  the 
year  1908  was  $12,725.25.  The  company  was  unable 
to  pay  the  bonds  maturing  August  10,  1908.  In  De- 
cember, 1908,  or  early  in  January,  1909,  Zoller  and 
the  three  employees  of  the  Bell  &  Zoller  Coal  Com- 
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pany  resigned  as  directors  of  the  Standard  Company, 
and  one  of  the  reasons  assigned  by  Zoller  for  such  ac- 
tion was  that  the  Standard  Company  did  not  then  owe 
the  Bell  &  Zoller  Coal  Company  any  money.  It  fur- 
ther appears  that  Bell  is  now  the  owner  and  holder  of 
the  entire  issue  of  said  bonds  of  the  Standard  Com- 
pany, and  that  on  April  15,  1909,  suit  was  instituted 
at  his  instance  in  the  Circuit  Court  of  Sangamon 
County,  Illinois,  to  foreclose  said  trust  deed. 

On  July  20,  1908,  James  A.  Bingham  filed  his 
amended  bill  in  equity  in  the  Superior  Court,  wherein, 
after  alleging  the  facts  above  stated  so  far  as  the  same 
had  then  transpired,  he  charged  that  the  object  and 
design  of  Bell  and  Zoller  in  so  procuring  said  bonds 
and  trust  deed  to  be  issued  was  to  take  advantage  of 
the  financial  embarrassment  of  the  Standard  Com- 
pany, and  to  secure  a  preference  to  the  Bell  &  Zoller 
Coal  Company  over  other  creditors,  and  to  obtain  a 
mortgage  lien  on  all  the  property  of  the  Standard 
Company  and  by  means  of  a  foreclosure  and  sale  there- 
under to  obtain  ownership  and  possession  of  said  prop- 
erty for  the  use  and  benefit  of  the  Bell  &  Zoller  Coal 
Company;  that  said  proceedings  were  instituted  and 
carried  on  for  the  purpose  of  wrecking  the  Standard 
Company  and  procuring  all  its  property,  assets  and 
business  at  a  fraction  of  their  value  to  the  prejudice, 
injury  and  loss  of  the  creditors  and  stockholders  of 
said  Standard  Company;  that  all  of  said  proceedings 
and  the  acts  of  the  board  of  directors  of  said  Standard 
Company  were  unlawful,  fraudulent,  and  invalid  and 
were  unknown  to  and  were  not  acquiesced  in,  ratified 
or  approved  by  him.  The  bill  prays  that  said  trust 
deed  be  set  aside  and  declared  null  and  void ;  that  the 
said  bonds  in  the  hands  of  Bell  and  Zoller,  or  either 
of  them,  be  canceled ;  that  a  receiver  be  appointed  for 
said  Standard  Company  to  take  charge  of  its  business 
and  affairs,  and  that  complainant  have  such  other  and 
further  relief  in  the  premises  as  shall  to  the  court  seem 
just  and  equitable. 
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Alter  answers  and  replications  filed  the  cause  was 
referred  to  the  Master  in  Chancery  to  take  the  evi- 
dence and  report  the  same,  together  with  his  findings 
and  conclusions  thereon.  The  master  filed  his  report, 
wherein  he  found  the  facts  substantially  as  heretofore 
recited,  and  recommended  that  a  decree  be  entered  dis- 
missing the  bill  for  want  of  equity.  After  overruling 
the  objections  and  exceptions  filed  to  said  report  of 
the  master,  the  chancellor  entered  a  decree  in  accord- 
ance with  the  said  recommendation.  To  reverse  such 
decree  James  A.  Bingham,  the  complainant  below, 
prosecutes  this  appeal. 

The  rule  that  a  contract  entered  into  between  a  cor- 
poration and  one  or  more  of  its  directors,  where  the 
corporation  is  not  represented  by  a  disinterested  ma- 
jority of  the  directors  voting  in  favor  of  such  contract, 
is  voidable  at  the  instance  of  a  stockholder,  whether 
the  directors  act  in  good  faith  or  not,  and  whether  the 
contract  appears  to  be  fair  and  just  or  not,  is  sup- 
ported by  undoubted  authority  and  good  reason. 

In  Higgins  v.  Lansingh,  154  111.  301,  it  was  said : 

^'In  Beach  v.  Miller,  130  lU.  162,  Roseboom  v.  Whit- 
taker,  132  111.  81,  and  in  Mullanphy  Sav.  Bank  v. 
Schott,  135  111.  655,  it  was  said  by  this  court  that  so 
long  as  a  corporation  remains  solvent,  its  directors 
may,  with  knowledge  of  its  stockholders,  deal  with  it, 
loan  it  money,  take  security  or  buy  property  of  it,  the 
same  as  a  stranger  may.  It  was  further  said,  that 
during  the  solvency  of  the  corporation  the  directors 
are  the  agents  or  trustees  of  the  stockholders;  and  in 
Harts  V.  Brown  (77  111.  226)  it  was  said  that  a  di- 
rector, in  so  dealing,  must  act  fairly,  and  be  free  from 
all  fraud  and  oppression,  and  must  act  for  the  interest 
of  the  company,  and  impose  no  unfair  or  unreasonable 
terms.  But  it  has  not  been  held  that  the  company  or 
its  stockholders  may  not  avoid  a  contract  requiring 
the  action  of  the  board  of  directors  to  make  it,  whether 
made  in  good  faith  or  not,  where  so  many  of  the  di- 
rectors are  interested  in  the  contract  adversely  to  the 
company  that  the  company  is  not  represented  by  a 
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disinterested  maiority  of  the  directors  voting.  On  the 
contrary,  it  is  held  that  the  directors,  without  the  sanc- 
tion of  the  stockholders,  have  no  power  to  contract, 
for  the  corporation,  with  themselves  or  for  the  benefit 
of  themselves,  and  if  they  attempt  to  do  so  the  contract 
may  be  avoided  by  the  corporation  or  its  stockholders 
not  consenting,  whether  the  contract  appears  to  be  fair 
and  jnst  or  not.'*  Citing  Oilman,  C.  &  S.  R.  Co.  v. 
Kelly,  77  111.  426,  and  Chicago  Hansom  Cab  Co.  v. 
Yerkes,  141  111.  320. 

What  was  said  by  the  court  in  the  Higgins  case, 
supra,  was  approved  in  Klein  v.  Independent  Brewing 
Ass'n,  231  111.  594. 

Appellees  suggest  that  in  some  of  the  cases  cited  the 
court  overlooked  the  distinction  which  exists  between 
a  loan  by  a  director  and  a  contract  with  a  director, 
but  we  are  unable  to  perceive  any  appreciable  dis- 
tinction between  the  bonds  and  trust  deed  involved  in 
this  ease  and  a  contract  by  a  director  with  the  cor- 
poration. 

If  the  rule  above  stated  is  supported  by  authority 
and  reason,  it  cannot  be  questioned  that  a  contract 
which  is  oppressive,  unfair  and  unjust,  entered  into 
between  a  corporation  and  a  director,  by  the  votes  of 
such  director  and  others  under  his  control  constitut- 
ing a  majority  of  the  board,  may  be  avoided  at  the  in- 
stance of  a  stockholder  who  has  not  acquiesced  therein. 
Indeed,  counsel  for  appellees  concede  the  right  of  a 
dissenting  stockholder  to  avoid  such  a  contract,  even 
though  it  relates  merely  to  the  loaning  of  money  by  a 
director  to  the  corporation. 

Appellees,  Bell  and  Zoller,  were  the  sole  owners  of 
the  capital  stock  of  the  Bell  &  Zoller  Coal  Company,  a 
competitor  of  the  Standard  Company.  At  a  time  when 
the  Standard  Company  was  insolvent  in  law,  being  un- 
able to  pay  its  debts  as  they  fell  due  in  the  usual 
course  of  business  (Atwater  v.  American  Exch.  Nat. 
Bank,  152  111.  605;  Kellogg-Mackay-Cameron  Co.  v. 
Schmidt  Baking  Co.,  101  111.  App.  209;  Martin  v. 
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Hertz,  224  111.  84),  Bell  and  Zoller  offered  to  finance 
the  company,  provided  they  were  given  control  of  the 
board  of  directors.  This  demand  was  acquiesced  in 
by  the  holder's  of  a  majority  of  the  stock  of  the  Stand- 
ard Company,  and  Zoller,  together  with  three  em- 
ployees of  the  Bell  &  Zoller  Coal  Company,  who  were 
each  given  one  share  of  stock  of  the  Standard  Com- 
pany for  the  sole  purpose  of  qualifying  them  to  act  as 
directors,  and  who  were  unquestionably  the  creatures 
of  Bell  and  Zoller,  were  elected  directors,  and  with 
Zoller  constituted  a  majority  of  the  board.  At  the 
meeting  of  the  newly  elected  board  of  directors  held 
on  February  10,  1908,  when  the  resolution  fixing  the 
terms  of  the  loan  which  Bell  and  Zoller  were  to  make 
to  the  Standard  Company  was  adopted,  Bell  and  Zoller 
were  in  complete  control  of  the  board,  and  dictated 
the  action  of  the  board  in  furtherance  of  their  pur- 
poses and  schemes.  As  in  Adams  v.  Burke,  201  111. 
395,  the  three  employees  of  the  Bell  &  Zoller  Coal  Com- 
pany **were  used  merely  as  pegs  to  fill  the  required 
places."  The  Standard  Company  was  then  and  had 
been  for  more  than  a  year  doing  business  at  a  loss, 
and  was  unable  to  meet  its  current  obligations.  It  was 
a  time  of  unusual  depression  in  the  line  of  business  in 
which  the  company  was  engaged.  Notwithstanding 
the  existing  situation,  the  resolution  then  adopted  by 
the  directors  provided  for  the  payment  of  the  princi- 
pal of  the  loan  of  $50,000  in  semi-annual  instalments 
of  $4,000  and  $6,000.  In  view  of  the  financial  condi- 
tion of  the  company  the  terms  of  the  loan  were  not 
merely  oppressive,  they  were  impossible  of  perform- 
ance. Upon  this  branch  of  the  case  the  findings  of  the 
master  are  not  without  significance.  They  are  as  fol- 
lows: 

**No  doubt  Bell  and  Zoller  knew  that  in  all  proba- 
bility the  company  would  not  be  able  to  pay  the  first 
instalments  of  the  bonds  as  they  came  due,  unless  per- 
haps by  letting  other  creditors  waif 

''Delihant,  O'Donnell  and  McCuUoch,  three  of  the  di- 
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rectors,  and  being  themselves  the  owners  of  more  than 
one-half  of  the  stock  of  the  company,  tried  to  get  from 
Bell  and  Zoller  better  terms  as  to  the  maturity  of  the 
bonds  and  being  nnable  to  do  so,  all  voted  for  the  reso- 
lution at  the  directors  ^  meeting.  They  apparently  made 
the  best  bargain  they  could.  It  may  be  that  Bell  and 
Zoller  made  hard  terms,  but  I  am  not  convinced  that 
they  were  seeking  to  wreck  the  company,  or  had  a 
fraudulent  purpose  towards  the  company  and  its  stock- 
holders.^^ 

While  the  evidence  does  not  disclose  an  express 
agreement,  whereby,  in  consideration  of  making  the 
loan,  the  unsecured  claim  of  the  Bell  &  Zoller  Coal 
Company,  amounting  to  $27,849.39,  was  to  be  imme- 
diately paid  out  of  the  proceeds  of  the  loan,  the  infer- 
ence is  irresistible  that  such  payment  was  made  at  the 
dictation  of  Bell  and  Zoller  in  reliance  upon  a  well 
founded  expectation  that  said  claim  would  be  so  paid, 
and  that  such  expectation  moved  them  to  make  the 
loan.  Furthermore,  Bell  and  Zoller  withheld  from  the 
company  $6,000  for  the  purpose  of  paying  off  a  prior 
mortgage  encumbrance  which  was  not  then  due,  the 
payment  of  which  was  obviously  made  for  the  benefit 
of  the  trust  deed  that  was  given  to  secure  their  bonds. 
It  also  appears  that  $4,000  realized  from  the  loan  was 
applied  in  payment  of  a  prior  bond  issue  of  $20,000, 
which  application  it  may  not  be  unreasonably  pre- 
sumed was  made  at  their  direction.  While  there  is  no 
evidence  to  show  that  Bell  and  Zoller  openly  threat- 
ened to  wreck  the  Standard  Company,  it  is  manifest 
that  the  transactions  involved  were  so  manipulated  by 
them  that  no  other  result  could  reasonably  be  ex- 
pected, and  that  they  must  have  foreseen  such  result. 
With  their  unsecured  claim  against  the  Standard  Com- 
pany amounting  to  more  than  one-half  of  the  entire 
loan,  fully  paid,  and  the  application  of  $10,000  of  the 
proceeds  of  such  loan  to  the  satisfaction  of  prior  en- 
cumbrances, the  trust  deed  securing  such  loan  placed 
them  in  a  position  where  loss  was  impossible  and  the 


480  Appellate  Coubts  of  Illinois. 

Bingham  v.  Bell  ft  Zoller  Coal  Co.,  175  111.  App.  469. 

elimination  of  the  Standard  Company  inevitable.  The 
transaction  was  not  only  consummated  by  unlawful 
means  employed  by  Bell  and  Zoller,  but  was  character- 
ized by  bad  faith  on  their  part,  and  was  unjust  and 
unfair  to  the  Standard  Company  and  to  appellant  as 
a  stockholder. 

It  is  insisted  by  appellees  that  appellant  is  not  enti- 
tled to  a  decree  setting  aside  the  bonds  and  trust  deed 
here  involved,  because  he  has  not  offered  to  refund 
the  money  paid  for  the  bonds  or  otherwise  to  place  the 
parties  in  statu  quo,  and  the  well  established  rule  that 
a  party  who  seeks  by  a  bill  in  equity  to  rescind  a  con- 
tract of  sale  for  fraud  on  the  part  of  the  purchaser 
must,  as  a  condition  precedent,  offer  to  repay  the  pur- 
chase price  or  to  place  the  purchaser  in  statu  qurO  is 
invoked  in  support  of  such  insistence.  This  rule  is 
not  applicable  to  the  facts  in  this  case,  nor  is  it  prop- 
erly invoked  by  appellees  to  preclude  such  relief  as 
appellant  may  be  entitled  to,  and  a  court  of  equity  may 
administer.  Appellant  received  nothing  from  the 
holder  or  holders  of  the  bonds  and  trust  deed  in  ques- 
tion, and  is  bound  to  return  nothing.  It  is  within  the 
province  of  a  court  of  equity  by  its  decree  to  pla<;e 
Bell  and  Zoller  in  statu  quo  as  near  as  may  be.  The 
wrong  complained  of  was  that  of  Bell  and  Zoller  acting 
for  the  corporation,  and  restitution,  if  any  is  required, 
should  be  made  by  the  corporation. 

After  the  bill  was  filed  in  this  case  all  of  the  stock- 
holders of  the  Standard  Company,  except  appellant, 
signed  an  instrument  ratifying  and  consenting  to  the 
acts  of  the  board  of  directors  of  the  Standard  Com- 
pany in  adopting  the  resolution  authorizing  the  issue 
of  the  bonds  and  the  making  of  the  trust  deed  in  ques- 
tion, and  the  acts  of  the  oflScers  of  the  company  in 
issuing  and  executing  said  bonds  and  trust  deed,  and 
also  declaring  that  said  trust  deed  was  intended  to 
and  does  secure  the  payment  of  said  bonds  and  is  a 
lien  on  all  the  property  of  the  company,  subject  to  the 
lien  of  a  prior  mortgagor  to  secure  the  payment  of 
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certain  bonds  then  amounting  to  $18,500,  and  directing 
the  officers  and  directors  of  the  company  to  employ 
counsel  to  defend  this  suit.  It  is  insisted  that  this 
instrument  constitutes  a  ratification  by  the  corpora- 
tion, acting  through  a  majority  of  its  stockholders,  of 
the  conduct  of  the  directors  in  causing  the  bonds  and 
trust  deed  in  question  to  be  issued  and  executed,  and  is 
operative  to  validate  the  same.  Where  the  directors 
of  a  corporation  enter  into  a  contract  with  the  corpo- 
ration, which  contract  is  voidable  at  the  instance  of  an 
innocent  stockholder,  and  it  is  made  to  appear  that  the 
conduct  of  the  directors  in  negotiating  such  contract 
was  actuated  by  fraudulent  motives  and  the  contract 
is  unfair,  unjust  and  oppressive,  a  ratification  of  such 
contract  by  a  majority  of  the  stockholders  will  not 
preclude  a  court  of  equity  from  setting  aside  the  same 
at  the  instance  of  an  innocent  minority  stockholder. 
Chicago  Hansom  Cab  Co.  v.  Yerkes,  141  HI.  320 ;  Hig- 
gins  V.  Lansingh,  154  111.  301;  Bixler  v.  Summerfield, 
195  111.  147;  Klein  v.  Independent  Brewing  Ass'n, 
231  111.  594. 

The  decree  will  be  reversed  and  the  cause  remanded 
to  the  Superior  Court  with  directions  to  that  court  to 
enter  a  decree  declaring  said  bonds  and  deed  of  trust 
to  be  null  and  void  and  setting  the  same  aside,  and  that 
Bell  and  ZoUer  be  subrogated  to  all  the  rights  of  the 
several  creditors  of  the  Standard  Company,  to  whom 
the  proceeds  of  said  bonds  were  paid,  and  in  the  event 
that  the  principal  of  the  debts  of  said  Standard  Com- 
pany so  paid  out  of  the  proceeds  of  said  bonds  does 
not  amount  to  $48,500,  being  $50,000  less  $1,500  im- 
properly paid  for  interest  on  said  bonds,  that  said  Bell 
and  Zoller  have  a  claim  against  said  company  for  the 
amount  of  the  deficiency,  if  any. 

Decree  reversed  and  remanded  with  directior^. 

You  OLZZY  81 
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G.  P.  Ooerz  American  Optical  Company,  Appellee,  t. 
Jackson  &  Semmelmeyer  et  al.,  Defendants,  on 
Appeal  of  Eleanor  M.  Semmelmeyer,  Appellant. 

Gen.  No.  17,931. 

1.  CoBPOBATioNs — time  when  foreign  corporation  may  qualify  to 
do  business.  A  foreign  corporation  by  contract  appointed  a  sales 
agent  and  upon  the  termination  of  the  contract  obtained  a  tern- 
porary  injunction  restraining  the  agent  from  using  complainant's 
name  In  adyertising  and  from  selling  or  disposing  of  goods  on  hand. 
After  the  termination  of  the  contract  and  prior  to  filing  the  bill 
complainant  obtained  a  license  to  do  business  in  the  state.  Held, 
that  the  fact  that  complainant  was  not  authorized  to  do  business  in 
the  state  while  the  contract  was  in  force  was  no  ground  for  dis- 
solving the  injunction. 

2.  IsrjimcnoNs — when  officer  of  corporation  is  proper  party  de- 
fendant. Where,  upon  the  termination  of  a  contract  appointing  a 
corporation  a  sales  agent,  a  bill  is  filed  to  restrain  the  corporation 
from  using  complainant's  name  in  advertising  and  from  selling  or 
disposing  of  goods  on  hand,  a  secretary  of  the  corporation  who  is 
interested  in  and  actively  engaged  in  the  business  Is  properly  named 
In  the  bill  as  a  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fab- 
LiN  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  October 
16,  1912.    Rehearing  denied  December  4,  1912. 

Geobgb  N.  B.  Lowes  and  Fred  D.  Jacksoit,  for  ap- 
pellant. 

SiLBER,  Isaacs,  Silber  &  Wolby,  for  appellee ;  Fred- 
erick SiLBER,  of  counsel 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  Eleanor  M.  Semmelmeyer  from 
an  order  of  the  Superior  Court  entered  July  8,  1911, 
denying  her  motion  to  dissolve  a  temporary  injunc- 
tion theretofore  issued  at  the  instance  of  tiie  C.  P. 
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Goerz  American  Optical  Company,  a  New  York  cor- 
poration, restraining  Jackson  &  Semmelmeyer,  a  corpo- 
ration, together  with  Fred  D.  Jackson,  its  president 
and  general  manager,  and  the  appellant,  its  secretary, 
and  one  of  the  active  managers  of  its  business,  from 
using  or  displaying  the  name  of  the  complainant  upon 
the  premises  or  doors  or  windows  of  the  premises 
occupied  by  the  defendant  corporation  in  the  city  of 
Chicago;  from  using  the  name  of  complainant  upon 
the  letter-heads,  stationery,  or  advertising  matter  of 
the  defendants,  and  from  selling,  disposing  of,  or  at- 
tempting to  sell,  dispose  of,  convert,  trade,  exchange, 
give  away  or  otherwise  part  with  certain  property  con- 
sisting of  photographic  lenses,  cameras,  etc.,  particu- 
larly described  in  the  bill  of  complaint. 

The  bill  alleges  that  on  October  30,  1908,  the  com- 
plainant entered  into  a  written  contract  with  the  de- 
fendant corporation,  whereby  complainant  appointed 
the  defendant  corporation  its  exclusive  sales  agent 
in  Cook  county  for  one  year  to  sell  upon  commission 
certain  goods  consigned  to  it  by  complainant.  A  copy 
of  the  contract  is  embodied  in  the  bill.  The  bill  further 
alleges  that  during  the  period  of  almost  a  year  follow- 
ing the  date  of  said  contract  complainant  consigned 
to  the  defendant  corporation  a  large  quantity  of  the 
goods  manufactured  and  sold  by  complainant,  from 
which  goods  said  defendant  corporation  made  sales  to 
its  customers  and  made  some  reports  to  complainant, 
as  required  by  said  contract,  and  thereafter  from  time 
to  time  paid  complainant  as  required  by  said  contract 
for  the  goods  or  portions  thereof  which  said  defend- 
ant had  sold  and  reported  sold  to  complainant;  that 
acting  under  the  terms  of  said  contract  complainant 
gave  the  defendant  corporation  60  days  notice  of  its 
election  to  terminate  the  same,  and  said  contract  was 
thereby  terminated  on  October  30,  1909;  that  on  No- 
vember 1,  1909,  Burke  &  James  became  the  Chicago 
agents  of  complainant  with  the  sole  and  exclusive 
right  to  handle  its  goods;  that  within  a  month  prior 
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to  October  30,  1909,  the  defendant,  Jackson,  purport- 
ing to  act  for  the  defendant  corporation  threatened 
that  he  wonld  not  discontinue  handling  the  goods 
manufactured  and  sold  by  complainant  which  he  had 
on  hand  on  November  1,  1909,  and  that  he  would  make 
complainant  as  much  trouble  as  he  could  in  the  Chi- 
cago market  in  respect  to  the  sale  of  complainant's 
goods;  that  about  November  1,  1909,  said  Jackson 
stated  to  a  representative  of  complainant  that  he  did 
not  have  the  goods  belonging  to  complainant  in  the 
store  of  the  defendant  corporation  and  had  hidden  an<J 
secreted  said  goods  and  intended  to  dispose  of  the 
same  at  large  and  unusual  discounts  from  the  regular 
prices  thereof.  The  bill  further  charges  the  defendant 
corporation  with  having  made  untruthful  reports  of 
sales  of  goods  consigned  to  it  by  complainant  and  with 
asserting  unfounded  claims  for  unliquidated  damages 
as  an  off-set  against  the  money  due  complainant  on 
account  of  goods  sold  by  the  defendant  corporation, 
and  asks  for  an  accounting.  The  bill  further  charges 
that  the  defendant  corporation  is  advertising  the  name 
of  complainant  upon  the  door  of  the  store  of  defendant 
corporation  in  Chicago  and  is  advertising  itself  upon 
its  letter-heads  and  stationery  as  agent  of  complain- 
ant. The  bill  is  voluminous  and  sets  out  the  transac- 
tions involved  in  detail,  but  the  foregoing  statement 
of  its  contents  is  sufficient  for  the  purpose  of  deter- 
mining the  controlling  question  involved  on  this  ap- 
peal. 

The  hearing  upon  the  motion  of  the  appellant, 
Eleanor  M.  Semmelmeyer,  to  dissolve  the  temporary 
injunction,  was  had  upon  the  bill  and  proofs  consist- 
ing of  an  affidavit  and  certain  depositions. 

Appellant's  main  contention  in  support  of  her  in- 
sistence that  the  motion  to  dissolve  the  injunction  was 
improperly  denied,  is  that  at  the  time  the  contract  set 
up  in  the  bill  was  entered  into,  and  during  the  time 
said  contract  was  in  force  by 'its  terms,  appellee,  the 
C.  P.  Goerz  American  Optical  Company,  was  a  New 
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York  corporation  transacting  business  in  this  state, 
although  not  duly  authorized  and  licensed  so  to  do, 
and  was,  therefore,  inhibited  from  maintaining  in  the 
courts  of  this  state  any  suit  or  action  based  upon  such 
contract. 

The  bill  upon  which  the  preliminary  injunction  was 
granted  was  filed  November  16,  1909,  and  on  Novem- 
ber 8th,  preceding,  appellee  was  duly  authorized  and 
licensed  to  transact  business  in  this  state.  Upon  this 
appeal  we  are  not  concerned  with  any  feature  of  the 
bill  or  with  any  relief  prayed  therein,  save  such  as  re- 
lates to  the  injunction  in  question.  It  may  be  conceded 
that  prior  to  November  8,  1909,  appellee  was  transact- 
ing business  in  this  state  without  license  or  authority 
so  to  do  and  yet  appellee  is  entitled  to  a  continuance 
of  the  injunction  sought  to  be  dissolved  until  a  final 
hearing  upon  the  merits.  The  question  involved  is  to 
be  determined  by  the  existing  status  of  the  parties  at 
the  time  of  the  filing  of  the  bill.  The  proof  discloses 
that  at  the  time  the  bill  was  filed  appellee  was  the 
owner  and  entitled  to  the  possession  of  the  property 
in  question,  then  in  the  possession  or  under  the  con- 
trol of  the  defendant  corporation,  without  any  refer- 
ence to  the  contract  set  up  in  the  bill,  and  that  said 
corporation  was  then  doing  or  threatening  to  do  the 
acts  inhibited  by  the  injunction.  A  corporation  can 
only  act  through  its  officers  or  agents  and  appellant, 
as  secretary  of  the  defendant  corporation  and  inter- 
ested in  and  actively  engaged  in  its  business,  was 
properly  named  in  the  bill  as  a  defendant,  and  with 
her  co-defendants  was  not  improperly  enjoined. 

It  is  not  necessary  on  this  appeal  to  consider  and 
determine  the  other  questions  sought  to  be  raised. 
Appellant's  motion  to  dissolve  the  injunction  was 
properly  denied  and  the  order  will  be  affirmed. 

Order  affirmed. 
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The  People  of  the  State  of  Illinois^  Defendant  in  Er- 
ror^ Y.  Edward  8.  Gard^  Plaintiff  in  Error. 

Gen.  No.  18,100. 

1.  Appeals  awd  ebbobs — defective  abstract  may  toork  affirmance. 
A  judgment  may  be  affirmed  where  the  abstract  of  the  record  is  so 
informal,  defective  and  unintelligible  as  to  make  it  necessary  to 
have  recourse  to  the  record. 

2.  Cbiminal  law — when  record  cannot  he  impeached.  Where  an 
amicus  curiae  represents  the  People  in  a  contempt  proceeding  in  a 
criminal  court,  it  cannot  be  contended  that  at  the  time  the  court 
entertained  jurisdiction  it  was  not  legally  or  properly  constituted 
because  the  state's  attorney  was  not  then  present,  where  the  ploctta 
in  the  record  recites  the  presence  of  the  state's  attorney. 

3.  Indictment  and  infobmation — when  verification  is  necessary. 
An  information  or  complaint  presented  by  a  person  other  than  the 
state's  attorney  or  attorney  general  must  be  verified,  and  an  affi- 
davit accompanying  such  information  or  complaint  cannot  be  treated 
as  a  part  thereof. 

4.  Contempt — when  precedent  order  is  not  necessary.  A  court  of 
Justice  has  the  Inherent  power,  where  a  contempt  is  direct  and 
committed  in  the  presence  of  the  court,  to  punish  the  offender 
without  a  precedent  order  to  show  cause  or  the  filing  of  interrog- 
atories or  a  formal  statement  of  the  charge. 

5.  Contempt — when  information  need  not  he  verified.  Where  a 
police  officer  committed  a  direct  contempt  in  the  presence  of  the 
court  by  making  a  false  and  evasive  return  to  a  writ  of  habeas 
corpus,  it  is  immaterial  that  an  information  for  contempt  presented 
by  an  amicus  curiae  was  not  verified,  since  it  is  unnecessary  to  file 
an  information. 

6.  Contempt — when  negative  shake  of  the  head  constitutes  con^ 
tempt.  A  police  officer  shaking  his  head  in  the  negative  in  re- 
sponse to  a  question  on  the  hearing  of  a  writ  of  habeas  corpus 
whether  there  are  any  other  charges  against  the  prisoner,  when 
in  fact  he  has  sworn  out  two  warrants,  commits  a  direct  contempt 
of  court,  and  it  is  immaterial  that  he  makes  the  false  return  to 
the  writ  by  a  shake  of  his  head  instead  of  audibly  speaking  the 
word  "no." 

7.  Evidence — judicial  notice  taken  that  shaking  head  in  neg» 
tive  manner  means  "no."  It  being  a  matter  of  common  knowledge 
that  persons  frequently  indicate  their  affirmance  or  denial  or  their 
assent  or  dissent  by  a  nod  or  shake  of  the  head,  judicial  notice 
will  be  taken,  in  a  contempt  proceeding  against  a  police  officer  for 
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making  a  false  return  to  a  writ  of  habeas  corpus,  that  in  shaking 
bis  head  in  a  negative  manner  is  response  to  a  question  he  an- 
swered the  question  "no." 

8.  Contempt — punishment  not  excessive.  Where  a  police  officer 
commits  a  direct  contempt  in  the  presence  of  a  court  by  making 
a  false  and  evasive  return  to  a  writ  of  habeas  corpus,  a  sentenc* 
of  imprisonment  in  Jail  for  sixty  days  is  not  excessive. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Kickham 
ScANiAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.  Affirmed.  Opinion  filed  October  16,  1912. 
Rehearing  denied  December  4,  1912. . 

Michael  F.  Sullivan,  for  plaintiff  in  error ;  Daniel 
DoNAHOE  and  James  Hartnett,  of  counsel. 

John  E.  W.  Wayman,  for  defendant  in  error;  Lb 
Roy  Fairbank,  Z.  Hoffheimer  and  George  W.  Miller, 
of  counsel. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  by  Edward  S.  Gard 
to  review  the  record  of  a  proceeding  in  the  Criminal 
Court,  wherein  said  Gard  was  adjudged  guilty  of  con- 
tempt of  court  and  sentenced  to  imprisonment  in  the 
common  jail  of  Cook  county  for  a  period  of  60  days. 

The  abstra<3t  of  the  record  is  so  informal,  deficient 
and  unintelligible  as  to  make  it  necessary  to  have  re- 
course to  the  record,  and  the  judgment  might  well  be 
affirmed  because  of  the  insufficiency  of  the  abstract. 
We  have,  however,  elected  to  examine  the  record  itself 
and  review  the  same  upon  a  consideration  of  the  oral 
argument  of  one  of  counsel  for  plaintiff  in  error.  The 
record,  abstract  and  printed  argument  of  counsel  for 
plaintiff  in  error  are  needlessly  encumbered  with  what 
purport  to  be  copies  of  a  certain  petition  and  motion 
on  behalf  of  plaintiff  in  error  filed  in  an  original  pro- 
ceeding for  mandamus  against  the  sheriff  of  Cook 
county,  lately  pending  in  the  Supreme  Court,  wherein, 
by  the  judgment  of  that  court,  the  respondent  was  di- 
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rected  to  apprehend  plaintiff  in  error  and  deliver  him 
to  the  jailor  of  Cook  county.  People  v.  Zimmer,  252 
111.  9.  The  matters  set  up  in  said  petition  and  motion 
and  any  reference  to  said  petition  and  motion  are  ob- 
viously  irrelevant  here. 

A  few  days  prior  to  November  21,  1910,  one  William 
Schubert  was  arrested  by  a  police  officer  of  the  city  of 
Chicago  and  confined  in  a  police  station  on  suspicion 
that  he  had  robbed  one  F.  L.  Bates.  Schubert  was  de- 
tained in  the  police  station  without  any  formal  com- 
plaint and  without  a  warrant.  On  the  day  last  named 
Schubert  filed  in  the  Cirminal  Court  a  petition  for  a  writ 
of  habeas  corpus,  wherein  he  charged  that  he  was  un- 
lawfully detained  by  the  superintendent  of  police  and 
prayed  that  writ  be  issued  directed  to  said  superin- 
tendent of  police  commanding  him  to  bring  the  peti- 
tioner before  the  court  forthwith.  The  writ  was  or- 
dered as  prayed,  and  issued  on  the  same  day,  and  in 
response  thereto  plaintiff  in  error,  a  police  officer  of 
the  city  of  Chicago  produced  Schubert  in  court.  In 
his  oral  return  then  made  to  the  court,  plaintiff  in  error 
stated  that  Schubert  was  held  in  custody  on  suspicion 
of  having  robbed  said  Bates,  and  that  he,  platutiff  in 
error,  was  then  unable  to  produce  Bates  or  to  secure  the 
attendance  of  other  witnesses  for  the  purpose  of  identi- 
fying Schubert.  The  court  thereupon  continued  the 
further  hearing  upon  the  petition  until  November  23rd. 
On  November  22nd,  upon  two  complaints  verified  by 
plaintiff  in  error  and  filed  in  the  Municipal  Court, 
charging  Schubert  with  vagrancy  and  adultery,  war- 
rants were  issued  out  of  said  court  for  the  arrest  of 
Schubert  and  placed  in  the  hands  of  plaintiff  in  error, 
or  of  Lof  tus,  also  a  police  officer,  to  serve.  On  Novem- 
ber 23rd,  when  the  hearing  in  the  habeas  corpus  pro- 
ceedings was  resumed,  plaintiff  in  error  again  produced 
Schubert  in  court  and  Bates,  who  was  then  present, 
was  unable  to  identify  Schubert  as  the  person  who  had 
robbed  him.  At  this  stage  in  the  proceedings  the  facts 
constituting  the  contempt  charged  are  alleged  to  have 
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taken  place  in  the  presence  of  the  court,  which  facts  are 
recited  in  the  order  of  commitment  as  being  within  the 
personal  knowledge  of  the  court,  as  follows : 

''That  this  court  thereupon  asked  said  Gard  if  he 
had  any  other  charges  against  said  Schubert,  to  which 
question  said  Gard,  then  standing  within  a  few  feet  of 
this  court,  responded  by  shaking  his  head  in  the  nega- 
tive, meaning  and  intending  to  convey  to  the  court  by 
said  shake  of  his  head  that  he,  said  Gard,  had  no  other 
or  further  charges,  process  or  warrants  against  said 
Schubert  of  any  kind  upon  or  under  which  said  Schu- 
bert could  or  should  be  held  in  custody  and  that  said 
court  so  understood  said  action  and  acted  in  accord- 
ance therewith/' 

Immediately  following  this  incident,  Schubert  was, 
by  the  court,  discharged  from  custody,  and,  accompa- 
nied by  his  counsel,  left  the  court  room  and  returned 
to  the  county  jail.  At  the  same  time  plaintiff  in  error, 
accompanied  by  an  assistant  state's  attorney,  also  went 
to  the  county  jail  where  plaintiff  in  error  intended  to 
arrest  Schubert  upon  the  two  warrants  then  in  his 
possession  issued  out  of  the  Municipal  Court  upon  Jiis 
complaint,  and  was  about  to  execute  such  intention 
when  he  was  intercepted  by  counsel  for  Schubert  and 
requested  to  go  before  the  court  and  explain  his  con- 
duct. Plaintiff  in  error,  accompanied  by  R.  E.  Cant- 
well,  counsel  for  Schubert,  then  went  before  the  court 
and  what  then  occurred  is  recited  by  the  court  in  the 
order  of  commitment,  as  follows : 

''That  about  one-half  hour  thereafter  (after  the  par- 
ties left  the  court  room  following  the  discharge  of 
Schubert)  said  Gard  and  said  Cant  well  again  appeared 
before  this  court  in  open  court,  when  and  where  com- 
plaint against  the  conduct  of  said  Gard  was  made  by 
said  Cantwell  on  behalf  of  said  Schubert,  and  in  re- 
sponse to  interrogatories  by  counsel  for  said  Schubert, 
and  by  this  court,  respondent  Gard  then  stated  that  he 
had  taken  out  in  the  Municipal  Court  of  Chicago  on 
the  22nd  day  of  November,  A.  D.  1910,  two  warrants 
for  the  arrest  of  said  Schubert,  one  charging  the  said 
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Schubert  with  the  crime  of  adultery  and  the  other  with 
the  crime  of  vagrancy,  and  that  he  had  such  warrants 
in  his  possession  at  the  time  of  the  hearing  of  said 
habeas  corpus  proceedings  which  had  taken  place  be- 
fore this  court  on  that  date,  November  23, 1910,  and  at 
the  conclusion  of  which  said  Schubert  had  been  or- 
dered discharged  by  this  court,  and  respondent  Gard 
then  and  there  stated  further  that  he  took  out  said 
warrants  for  the  purpose  of  arresting  said  Schubert 
when  said  Schubert  was  discharged  in  the  said  habeas 
corpus  proceedings,  and  that  after  the  discharge  of 
said  Schubert  had  been  ordered  by  this  court,  he,  Gard, 
went  to  the  jail  of  said  Cook  county  to  again  arrest 
said  Schubert  when  he  should  be  discharged  under  the 
order  which  had  theretofore  been  entered  by  this  court, 
and  that  he  would  have  done  so  had  he  not  been  pre- 
vented from  so  doing  by  counsel  for  said  Schubert.'* 
On  November  30th  following,  the  court  upon  its  own 

motion  appointed  George  W.  Miller,  an  attorney  of 
the  court,  not  the  State's  Attorney  or  Attorney  Gen- 
eral, as  amicus  curiae  and  to  represent  the  People  of 
the  State  of  Illinois  in  a  proceeding  against  plaintiff 
in  error  for  contempt  of  court,  and  on  the  same  day 
Mr.  Miller,  acting  in  that  capacity,  prepared,  signed 
and  filed  in  the  court  what  purports  to  be  an  informa- 
tion, charging  plaintiff  in  error  with  contempt  of  court 
in  the  respect  heretofore  indicated.  The  court,  then 
also,  entered  a  rule  on  plaintiff  in  error  to  show  cause 
why  he  should  not  be  held  in  contempt  of  court  by  De- 
cember 2nd  following.  This  information  was  not  veri- 
fied, but  there  were  submitted  and  filed  therewith  the 
affidavits  of  three  persons  setting  forth  with  more  or 
less  detail  the  facts  alleged  in  the  information  upon 
which  the  charge  of  contempt  of  court  against  plain- 
tiff in  error  was  predicated.  A  series  of  interroga- 
tories touching  the  matters  alleged  in  the  information 
were  then  prepared  by  Mr.  Miller,  which  interrogato- 
ries plaintiff  in  error  was  required  by  the  court  to 
answer.  Plaintiff  in  error  then  interposed  a  demurrer 
to  said  information  which  demurrer  was  overruled  by 
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the  court.  Thereafter,  by  leave  of  court,  additional 
interrogatories  were  propounded  to  plaintiff  in  error 
which  interrogatories  he  was  ruled  by  the  court  to  an- 
swer, and  the  hearing  in  the  proceeding  was  continued 
from  time  to  time  until  February  2,  1911,  when  the 
formal  order  or  judgment  adjudging  plaintiff  in  error 
guilty  of  contempt  was  entered  by  the  court.  Said 
order  or  judgment,  after  reciting  the  main  facts  hereto- 
fore stated  as  being  found  by  the  court,  including  the 
recitals  above  quoted,  concludes  as  follows: 

* '  And  the  court  doth  find  further  that  said  respond- 
ent Gard  at  the  time  of  said  hearing  of  said  habeas 
corpus  proceedings  before  this  court  on  the  23rd  day 
of  November,  A.  D.  1910,  was  guilty  of  making  an 
insuflScient,  evasive  and  false  return  to  said  writ  of 
habeas  corpus,  and  was  guilty  of  a  direct  contempt 
of  the  Criminal  Court  of  Cook  County,  Illinois,  from 
which  said  answers  of  said  respondent  Gard  are  in- 
sufficient to  purge  him,  all  against  the  peace  and  dig- 
nity of  the  People  of  the  State  of  Illinois,  as  in  said 
information  charged. 

**  Wherefore,  it  is  ordered  and  adjudged  by  the  court 
that  the  rule  to  show  cause  heretofore  entered  herein 
against  said  respondent,  Edward  S.  Gard,  be  and  the 
same  is  hereby  made  absolute  and  that  the  respondent, 
Edward  S.  Gard,  be  and  he  is  hereby  adjudged  guilty 
of  the  contempt  of  the  Criminal  Court  of  Cook  county, 
Illinois,  charged  against  him  in  and  by  said  informa- 
tion and  hereinbefore  found  by  the  court,  and  that  said 
respondent,  Edward  S.  Gard,  be  and  he  is  hereby  com- 
mitted to  the  common  jail  of  Cook  county,  Illinois, 
there  to  remain  charged  with  the  contempt  aforesaid 
for  a  period  of  sixty  days,  or  until  otherwise  sooner 
discharged  in  due  course  of  law,''  etc. 

The  point  is  made  that  at  the  time  the  Criminal 
Court  entertained  jurisdiction  of  the  contempt  pro- 
ceedings against  plaintiff  in  error  it  was  not  legally 
or  properly  constituted,  because  the  State's  Attorney 
was  not  then  present.  The  placita  in  the  record  recites 
the  presence  of  the  State's  Attorney,  and  as  the  rec- 
ord imports  verity  it  cannot  be  impeached  in  that  re- 
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gard  by  what  appears  therein  with  reference  to  the 
appointment  by  the  court  of  Mr.  Miller  as  amicus 
curiae  and  to  represent  the  People  in  the  proceedings 
then  had. 

An  information  or  complaint  presented  by  a  person 
other  than  the  State's  Attorney  or  Attorney  General 
is  required  to  be  verified,  and  an  affidavit  or  affidavits 
accompanying  such  information  or  complaint  cannot 
be  treated  as  a  part  thereof.  Long  v.  People,  135  HI. 
435 ;  Samuel  v.  People,  164  HI.  379.  The  information 
or  complaint  in  this  case  was  not  presented  to  the 
court  by  the  State's  Attorney  or  Attorney  General 
and  was  not  verified,  and  was,  therefore,  informal,  but 
in  the  view  we  take  of  the  case  such  information  or 
complaint,  or  any  formal  information  or  complaint, 
was  wholly  imnecessary  to  the  jurisdiction  of  the  court 
of  the  person  of  plaintiff  in  error,  and  of  the  subject 
matter  of  the  contempt  involved.  Every  essential  ele- 
ment constituting  the  contempt  of  which  plaintiff  in 
error  was  adjudged  guilty  transpired  in  the  actual 
presence  and  within  the  personal  observation  and 
knowledge  of  thfe  court,  or  was  admitted  by  plaintiff  in 
error  in  open  court,  and  the  order  of  commitment  en- 
tered by  the  court  specifically  so  recites.  A  court  of 
justice  has  the  inherent  power  where  the  contempt  is  di- 
rect and  committed  in  the  presence  of  the  court  to  pun- 
ish the  offender  without  a  precedent  order  to  show  cause 
or  the  filing  of  interrogatories  ^r  a  formal  statement 
of  the  charge.  Rawson  v.  Rawson,  35  HI.  App.  505; 
Kyle  V,  People,  72  HI.  App.  171 ;  Ferriman  v.  People, 
128  HI.  App.  230.  Conduct,  in  the  presence  of  the 
court,  which  is  calculated  to  impede,  embarrass  or 
obstruct  the  court  in  the  administration  of  justice,  or 
which  tends  to  bring  the  authority  and  administration 
of  the  law  into  disrespect  or  disregard,  constitutes  a 
direct  contempt  of  court  and  is  punishable  as  such. 
Dahnke  v.  People,  168  HI.  102. 

It  is  conclusively  established  by  the  finding  of  the 
court,  incorporated  in  the  order  of  commitment,  that  in 
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its  presence  and  within  its  personal  knowledge  upon 
the  occasion  in  question,  plaintiff  in  error  was  asked 
by  the  court  if  he,  plaintiff  in  error,  had  any  other 
charges  against  Schubert,  and  that  in  response  to  such 
question  plaintiff  in  error  shook  his  head  in  the  nega- 
tive; that  thereupon  the  court  entered  an  order  dis- 
charging Schubert  from  custody ;  that  at  the  time  the 
court  asked  plaintiff  in  error  said  question  and  plain- 
tiff  in  error  so  responded  thereto,  he  had,  and  then 
knew  he  so  had,  in  his  possession  a  warrant  for  the 
arrest  of  Schubert  upon  another  and  different  charge. 

It  cannot  be  and  is  not  seriously  urged  that  if,  in 
response  to  th6  question  asked  him  by  the  court,  plain- 
tiff in  error  had  audibly  spoken  the  word  **no,''  or 
some  equivalent  word  or  words,  or  had  replied  to  the 
question  in  the  negative  in  writing,  he  would  not  be 
guilty  of  a  direct  contempt  of  court,  but  it  is  insisted 
that  the  court  improperly  and  without  justification 
construed  the  act  of  plaintiff  in  error  in  shaking  his 
head  as  any  answer  in  the  negative,  or  its  equivalent. 
It  is  a  matter  of  common  knowledge  that  persons  fre- 
quently indicate  their  affirmance  or  denial  or  their 
assent  or  dissent  by  a  nod  or  shake  of  the  head  and 
this  practice  is  so  common  and  its  meaning  so  well 
understood  that  courts  may  take  judicial  notice  of 
such  practice  and  apply  to  it  the  commonly  accepted 
interpretation.  We  are  unable  to  perceive  any  merit 
in  this  insistence  of  plaintiff  in  error.  Justice  would 
be  blind  indeed  if  it  was  unable  to  discern  the  signifi- 
cance of  a  means  of  communication  so  universally 
indulged  in  and  acted  upon. 

It  is  finally  urged  that  the  punishment  imposed  by 
the  court  was  grossly  excessive.  The  punishment  to 
be  inflicted  in  cases  of  contempt  is  a  matter  within 
the  sound  judicial  discretion  of  the  court  imposing 
the  punishment,  and  courts  of  appellate  jurisdiction 
are  averse  to  interfering  with  the  exercise  of  such  dis- 
cretion, unless  it  is  made  to  appear  that  such  discre- 
tion has  been  arbitrarily  and  oppressively  exercised. 
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Hake  v.  People,  230  111.  174;  People  v.  Kizer,  151  111. 
App.  6.  We  cannot  say  that  the  Criminal  Conrt  abused 
the  discretion  vested  in  it  in  this  case. 

There  is  no  error  in  the  record  which  requires  a 
reversal  of  the  judgment  and  the  judgment  will  be 
affirmed. 

'  Judgment  affirmed. 


The  Austin  Powder  Company,  Appellee,  t.  Charles  D« 

Crouch  et  al.,  Appellants. 

Gen.  No.  16,464. 

Fraud  and'  deceit — when  no  reliance  on  representations.  A  cred- 
itor cannot  recover  for  alleged  fraud  and  deceit  in  representations 
concerning  bonds  given  to  secure  payment  for  goods  furnished, 
where  it  appears  from  the  testimony  of  the  creditor's  agent  that  he 
did  not  rely  on  the  representations  but  independently  investigated 
the  value  of  the  bonds  through  his  own  agent  and  relied  solely  on 
his  favorable  report. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Reversed  with  finding  of  facts.  Opinion 
filed  December  11,  1912. 

Fredebiok  P,  Read  and  Hamilton  &  Hamilton,  for 
appellants. 

Childs  &  Childs  and  Charles  Hudson,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  verdict  and  judgment  in  the 
Circuit  Court  against  appellants,  Charles  D.  Crouch, 
William  T.  Coad,  Joseph  H.  Muhlke  and  Forest  C. 
Murdock,  for  $5,465.51,  in  an  action  for  damages  for 
fraud  and  deceit. 
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The  declaration  contains  three  counts.  The  first 
count  charges  that  while  appellee  was  dealing  in  blast- 
ing supplies,  the  Dakota  Pacific  R.  R.  Co.,  a  corpora- 
tion organized  under  the  laws  of  South  Dakota,  ap- 
plied to  it  for  explosives  and  offered  seven  of  its  bonds 
of  $1,000  each  as  security,  and  referred  appellee  to 
the  appellants  for  information  respecting  the  charac- 
ter and  value  of  said  bonds;  that  appellants,  knowing 
that  said  railroad  was  insolvent  and  that  said  bonds 
were  not  secured  by  a  first  mortgage  and  were  not 
first  mortgage  bonds,  falsely  and  fraudulently  repre- 
sented to  appellee  that  the  said  bonds  were  first  mort- 
gage bonds  and  a  prior  lien  on  said  railroad;  that 
relying  on  said  statements  appellee  gave  credit  and 
delivered  goods  to  said  Dakota  Pacific  R.  R.  Co.  to 
the  amount  of  $10,000;  that  said  bonds  were  not  first 
mortgage  bonds  and  were  not  secured  by  a  first  lien 
on  said  railroad  or  any  railroad,  but  were  worthless, 
and  said  railway  company  was  then  insolvent,  whereby 
appellee  lost  said  goods  and  the  price  and  value 
thereof.  The  second  count  charges  that  the  appellants, 
Coad,  as  president,  Muhlke,  as  vice-president,  Mur- 
dock,  as  secretary,  and  one  Gray,  as  treasurer,  of  said 
Dakota  Pacific  R.  R.  Co.,  issued  or  caused  to  be  made 
seven  $1,000  bonds,  numbered  from  140  to  146  inclu- 
sive, and  conspired  together  with  appellant  Crouch,  as 
agent,  to  cheat  and  defraud  appellee,  and  applied  to 
appellee  to  sell  goods  to  said  railway  company  on 
credit,  on  the  security  of  said  bonds,  and  stated  to 
appellee  that  said  bonds  were  first  mortgage  bonds  of 
said  railway  company,  etc.  The  third  count  does  not 
differ  substantially  from  the  second  count.  To  this 
declaration  appellants  pleaded  the  general  issue. 

The  main  facts,  in  the  chronological  order  of  their 
occurrence,  are  substantially  as  follows:  In  1891  the 
Dakota,  Wyoming  and  Missouri  River  Railroad  Com- 
pany, was  organized  and  incorporated  under  the  laws 
of  South  Dakota  for  the  purpose  of  constructing  and 
operating  a  railroad  in  said  state  between  Rapid  City 
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and  Mystic,  a  distance  of  about  33  miles.  Appellants, 
Coad  and  Murdock,  were  president  and  secretary  re- 
spectively of  said  company,  and  appellant  Crouch  was 
the  general  contractor  for  the  construction  of  the  road. 
In  October,  1891,  a  mortgage  upon  all  the  property 
of  the  company  was  authorized  and  executed  to  secure 
the  payment  of  630  bonds,  each  of  the  par  value  of 
$1,000  to  be  issued  in  amounts  not  exceeding  $20,000 
for  each  and  every  mile  of  fully  completed  and  equipped 
road.  Construction  and  equipment  work  was  pros- 
ecuted until  1893,  when,  owing  to  the  then  prevailing 
financial  panic,  no  more  funds  were  available  and  the 
work  ceased.  Eight  miles  of  road  had  then  been  com- 
pleted and  bonds  to  the  amount  of  $160,000  had  been 
issued.  Appellant,  Muhlke,  had  then  personally 
loaned  the  company  about  $40,000,  and  had  procured 
loans  aggregating  $55,000  from  certain  of  his  clients, 
and  to  secure  the  payment  of  said  loans  he  held  the 
bonds  of  the  company  for  an  equal  amount.  A  con- 
siderable portion  of  the  right  of  way  of  the  said  rail- 
road had  been  laid  out  through  government  land  under 
an  act  of  congress  which  permitted  public  lands  to 
be  appropriated  for  the  purpose  of  constructing  rail- 
roads, which  act  also  provided  that  if  any  section  of 
said  railroad  should  not  be  completed  within  five  years 
after  the  location  of  such  section,  the  right  thereby 
granted  should  be  forfeited  as  to  any  such  imcom- 
pleted  section  of  said  railroad.  A  portion  of  the  right 
of  way  of  said  railroad,  so  laid  out  through  govern- 
ment land,  passed  through  narrow  canyons  or  defiles 
in  which  there  was  only  sufficient  space  for  the  con- 
struction and  operation  of  one  railroad,  and  such  por- 
tions of  the  said  railroad  were  located,  subject  to  a 
provision  of  said  Act  of  Congress,  as  follows : 

**That  any  railroad  company  whose  right  of  way 
or  whose  track  or  road  bed  upon  such  right  of  way 
passes  through  any  canyon,  pass,  or  defile,  shall  not 
prevent  any  other  railroad  company  from  the  use  and 
occupancy  of  the  said  canyon,  pass,  or  defile,  for  the 
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purposes  of  its  road,  in  common  with  the  first  located, 
or  the  crossing  of  other  railroads  at  grade/' 

When  work  ceased  upon  the  said  railroad  in 
1893,  it  was  indebted  in  a  large  amount  in  addition  to 
its  bond  issue  of  $160,000,  for  labor,  material  and  sup- 
plies, and  mechanics'  liens  had  been  filed  and  judg- 
ments had  been  obtained  against  it  by  its  numerous 
creditors. 

In  October,  1898,  a  charter  was  obtained  for  the 
incorporation  of  the  Dakota  Pacific  B.  B.  Co.,  and  said 
company  was  incorporated  under  the  laws  of  South 
Dakota,  and  authorized  to  construct  and  operate  a  rail- 
road between  Bapid  City  and  Mystic  over  substantially 
the  same  route  which  had  been  located  by  the  Dakota, 
Wyoming  &  Missouri  Biver  Bailroad  Company.  Ap- 
pellants, Coad,  Muhlke  and  Murdock,  were  elected  di- 
rectors and  principal  officers  of  said  Dakota  Pacific 
R.  R.  Co.  as  follows:  Coad,  president,  Muhlke,  vice- 
president,  and  Murdock,  secretary.  The  particular 
purpose  of  organizing  the  last  named  company  is 
stated  by  appellant,  Coad,  in  his  testimony,  as  follows : 
*  *  Fearing  that  under  the  Act  of  Congress,  under  which 
this  (the  Dakota,  Wyoming  &  Missouri  Biver  B.  E. 
Co.)  survey  was  made,  the  five  years  having  elapsed, 
and  the  road  not  being  completed,  that  the  rights  and 
construction  work  might  be  lost  to  the  people  that  had 
furnished  the  money  to  do  it,  we  organized  the  Dakota 
Pacific  B.  B.  Co.,  so  as  to  protect  the  rights  of  all  par- 
ties concerned.'^ 

A  bond  issue  of  $650,000  to  be  secured  by  a  pur- 
ported first  mortgage  on  the  property  of  the  company 
was  authorized  and  a  contract  entered  into  with  the 
American  Promoting  and  Trust  Co.  of  Boston  to  un- 
derwrite $500,000  of  said  bonds.  It  was  the  purpose 
of  the  railroad  company  to  retain  $150,000  of  said 
bonds  and  exchange  the  same  for  bonds  of  like  amount 
of  the  Dakota,  Wyoming  &  Missouri  Biver  B.  B.  Co., 
held  by  creditors  of  said  last  named  company.  The  Da- 
kota Pacific  B.  B.  Co.  also  then  secured  options  for  the 
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payment  of  all  liens  and  judgments  against  the  Da- 
kota, Wyoming  &  Missouri  River  E.  R.  Co.,  and  also 
secured  options  for  the  right  of  way  of  said  last  named 
company  over  private  lands  and  took  entire  possession 
of  said  last  named  road  and  all  of  its  assets  and  prop- 
erty.  On  May  15, 1899,  the  Dakota  Pacific  R.  R.  Co.,  by 
appellant,  Coad,  its  president,  and  appellant,  Murdock, 
its  secretary,  executed  650  bonds,  each  for  $1,000,  pur- 
porting to  be  its  first  mortgage  gold  bdnds  secured  by  a 
first  mortgage  on  its  right  of  way  and  all  of  its  property, 
income,  etc.,  and  also  then  executed  what  purported 
to  be  a  first  mortgage  or  trust  deed  securing  said 
bonds,  to  the  International  Trust  Co.  of  Boston,  as 
trustee.  About  the  same  time  appellant,  Crouch,  was 
appointed  agent  of  said  company  to  secure  material 
and  supplies,  and  to  carry  on  the  construction  of  its 
proposed  railroad.  Acting  in  such  capacity.  Crouch 
interviewed  E.  S.  Rice,  the  agent  of  appellee,  for  the 
purpose  of  negotiating  for  the  purchase  of  explosives 
and  other  incidental  supplies  necessary  for  use  in  the 
construction  of  said  road.  Appellant,  Muhlke,  was  in- 
formed of  the  negotiations  then  pending  between 
Crouch  and  several  dealers,  including  Rice,  for  the 
purchase  of  supplies  and  participated  in  a  conference 
with  Crouch  and  Coad,  as  to  the  means  to  be  adopted 
in  securing  credit  upon  which  the  necessary  supplies, 
etc.,  could  be  purchased.  Appellant,  Crouch,  testified 
that  Muhlke  then  said :  ''If  we  could  get  credit  around 
for  the  material  we  had  to  have,  so  that  he  would  not 
have  to  pay  for  them,  he  would  advance  some  money 
for  the  other  things  necessary  for  the  prosecution  of 
the  work.  Go  ahead  and  rustle,  and  if  we  could  get 
those  so  he  did  not  have  to  pay  for  them,  he  would 
furnish  some  money  to  do  other  things  that  those 
credits  would  not  do  for  us. ' '  Rice  refused  to  sell  sup- 
plies to  the  company  unless  payment  therefor  was 
secured  and  Crouch  then  proposed  that  Rice  accept 
seven  first  mortgage  bonds  of  the  company  as  security 
for  the  payment  of  such  supplies,  and  exhibited  and 
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gave  to  Rice  a  copy  of  one  of  said  bonds  and  of  th<> 
mortgage  securing  the  same  and  also  a  copy  of  the 
contract  between  the  railroad  company  and  The  Ameri- 
can Promoting  and  Trust  Company  for  the  sale  of 
said  bonds.  Crouch  then  also  gave  Rice  a  printed 
prospectus  of  the  railroad  and  copies  of  reports  by 
experts  and  statements  made  by  others  prepared  and 
circulated  for  the  purpose  of  inducing  investors  to 
purchase  the  bonds.  Rice  testified  that  Crouch  then 
told  him  that  the  bonds  were  perfectly  good;  that  he 
had  some  of  them  himself  and  was  using  them  with 
other  people  in  the  purchase  of  supplies;  that  they 
were  secured  by  a  first  mortgage  on  the  property  of 
the  road,  part  of  which  had  been  constructed.  Crouch 
does  not  aeny  that  he  made  such  statements  to  Rice. 
Rice  refused  to  extend  the  line  of  credit  applied  for 
until  he  had  made  an  independent  investigation  as  to 
the  bonds,  and  to  this  end  he  communicated  with  a 
business  acquaintance  in  or  near  Boston,  stating  the 
name  of  the  railroad  and  of  the  trustee  in  the  deed  of 
trust  and  of  the  underwriting  company  and  requesting 
that  inquiry  and  investigation  be  made  as  to  the  value 
of  the  bonds  and  he  be  advised.  Shortly  thereafter, 
Rice  received  from  his  correspondent  a  favorable  re- 
port upon  the  bonds  as  security  and  immediately  in- 
formed Crouch  that  he  would  accept  the  same.  Rice 
testified  that  he  would  not  have  extended  credit  upon 
the  bonds,  if  his  correspondent's  reply  to  his  communi- 
cation had  not  been  favorable.  Coincident  with  the 
purchase  by  Crouch  of  the  required  explosives  from 
Rice,  as  agent,  the  latter  accepted  seven  of  said  bonds 
as  security  and  entered  into  an  agreement,  as  follows : 

''This  Memorandum  of  Agreement  entered  into  this 
first  day  of  September,  A.  D.  1899,  between  W.  T. 
Coad,  President  Dakota  Pacific  Railroad  Co.,  party  of 
the  first  part,  and  E.  S.  Rice,  agent,  party  of  the  sec- 
ond part,  WITNESSETH : 

''That  whereas,  first  party  has  bought  and  is  pro- 
posing to  buy  explosives  in  considerable  quantities 
from  second  party,  and  desires  some  accommodation 
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in  respect  to  payment  from  first  party,  and  said  ex- 
plosives are  to  be  used  in  the  construction  of  certain 
sections  of  the  Dakota  Pacific  Bailroad,  and  first  party 
desires  to  secure  second  party  any  balance  that  may 
be  due  at  any  time  from  first  party  to  second  party ; 

'  *  Therefore,  said  first  party  has  deposited  with  sec- 
ond party,  first  mortgage  bonds  numbered  from  140 
to  146,  inclusive,  of  said  Railroad  Co.  as  collateral 
security,  to  secure  payment  of  any  balance  at  any 
time  due  from  first  party  to  second  party,  on  account 
of  the  sale  of  explosives,  as  aforesaid,  or  otherwise; 
full  and  complete  authority  is  hereby  given  to  said 
second  party,  his  agents  and  attorneys  to  sell  any  or 
all  of  said  collateral  or  any  additional  collateral  that 
may  at  any  time  be  deposited  with  said  second  party 
at  any  time  said  second  party  may  deem  it  for  his 
best  interests  so  to  do  at  either  public  or  private  sale, 
without  notice  of  the  time,  place  or  intention  of  sec- 
ond party  to  make  such  sale ;  such  notice  being  hereby 
expressly  waived,  and  to  apply  the  proceeds  of  such 
sale  or  sales  to  the  payment  of  any  indebtedness  re- 
maining due  from  first  party  to  second  party  including 
expenses  of  such  sale,  and  the  balance,  if  any,  to  remit 
to  the  party  of  the  first  part. 

**  Given  under  our  hands  and  seals  the  day  and  year 
first  above  written. 

Dakota  Pacific  Bailroad  Co., 
By  William  T.  Coad, 

President,     (SbaIj.) 
E.  S.  Rice,  Agent     (Seal.)'' 

Late  in  1899  or  early  in  1900  The  American  Pro- 
moting &  Trust  Co.,  after  remitting  about  $4,000  to 
the  Dakota  Pacific  R.  R.  Co.,  became  financially  em- 
barrassed and  was  unable  to  further  fulfil  its  con- 
tract to  underwrite  the  bond  issue,  and  in  the  spring 
of  1900  further  construction  work  ceased  for  lack  of 
funds.  The  bonds  amounting  to  $150,000,  which  were 
retained  by  the  Dakota  Pacific  R.  R.  Co.,  had  been  then 
exchanged  by  it  for  bonds  of  the  Dakota,  Wyoming  & 
Missouri  River  R.  R.  Co.,  and  issued  to  other  creditors 
of  both  companies  in  payment  of  claims  and  to  secure 
the  payment  of  claims. 
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In  1902  appellee  recovered  judgments  in  the  Circuit 
Court  of  Cook  county,  Illinois,  and  in  the  United 
States  Circuit  Court  for  the  Western  Division  of  South 
Dakota  against  the  Dakota  Pacific  R.  R.  Co.,  for 
$4,177.63  for  explosives  sold  to  it,  upon  which  judg- 
ment executions  were  issued  and  returned  unsatisfied. 

In  August,  1903,  in  a  proceeding  instituted  in  the 
Circuit  Court  of  Pennington  county.  South  Dakota, 
to  establish  and  foreclose  certain  mechanics'  liens, 
wherein  all  persons  having  any  interest  in  or  claim 
against  the  property  of  the  Dakota  Pacific  R.  R.  Co. 
and  the  Dakota,  Wyoming  &  Missouri  River  R.  R. 
Co.  were  made  parties  defendant,  the  said  property 
was  ordered  sold  to  satisfy  said  liens  and  was  there- 
after sold  to  Charles  D.  Crouch  and  Francis  Seiber- 
ling,  trustees,  for  $35,052.29.  On  June  17,  1904,  said 
Crouch  and  Seiberling,  trustees,  conveyed  said  prop- 
erty to  the  Missouri  River  &  Northwestern  R.  R.  Co., 
a  South  Dakota  corporation. 

Of  the  numerous  questions  raised  upon  the  record 
we  deem  it  necessary  to  consider  and  determine  but 
one,  which  is  decisive  of  the  case  against  appellee. 
In  the  view  we  are  impelled  to  take,  it  may  be  con- 
ceded that  the  right  of  way  of  the  two  railroad  corpo- 
rations was  substantially  identical ;  that  the  mortgage 
executed  by  the  Dakota  Pacific  R.  R.  Co.  covered  sub- 
stantially the  same  property  described  in  the  mortgage 
executed  by  the  Dakota,  Wyoming  &  Missouri  River 
R.  R.  Co.;  that  appellant.  Crouch,  acting  with  the 
knowledge  and  approval  of  the  other  appellants,  for 
the  purpose  of  securing  credit,  falsely  represented  to 
Rice,  the  agent  of  appellee,  that  the  bonds  in  question 
were  secured  by  a  first  mortgage  upon  the  property 
described  therein. 

It  is  elementary  that  a  party  seeking  to  recover  in 
an  action  for  fraud  and  deceit  must  allege  and  prove 
that  he  relied  upon  the  alleged  false  and  fraudulent 
representations  to  his  injury.  In  this  case,  it  is  clearly 
established  by  the  evidence  that  Rice  refused  to  rely 
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upon  the  representations  made  by  Crouch  as  to  the 
suJBficiency  of-  the  bonds  as  security,  and  refused  to 
accept  the  bonds  tendered  until  he  had  made  an  inde- 
pendent investigation  as  to  the  value  of  the  bonds  as 
security,  and  obtained  information  from  the  source 
selected  by  himself  that  the  bonds  were  good  security. 
Rice  testified  that  he  would  not  have  accepted  the 
bonds  and  extended  credit  upon  them,  if  he  had  not 
received  a  report  favorable  to  the  bonds  as  security. 
There  is  evidence  tending  to  show  that  at  the  time 
Crouch  sought  to  purchase  explosives  and  was  refused 
credit  by  Eice,  that  he  was  indebted  to  Rice  in  a  con- 
siderable amount  for  explosives  purchased  by  him  and 
used  in  the  construction  of  the  Dakota,  Wyoming  & 
Missouri  River  R.  R.  Co.,  and  that  the  conduct  of  Eice 
in  seeking  independent  information  as  to  the  value  of 
the  bonds  as  security  was  influenced  by  his  want  of 
confidence  in  Crouch  and  in  his  assurances.  In  view 
of  the  somewhat  equivocal  testimony  of  Rice  to  the 
effect  that  he  did  not  think  he  mentioned  the  existence 
of  a  prior  mortgage  in  his  correspondence  relative  to 
the  value  of  the  bonds  as  security,  and  did  not  think  he 
then  knew  there  was  a  prior  mortgage,  it  is  not  without 
significance  that  the  correspondence  itself  was  not  pro- 
duced by  the  witness  or  by  appellee  after  due  notice  to 
produce  the  same. 

We  cannot  escape  the  conclusion  that  in  accepting 
the  bonds  in  question  as  security  Rice  did  not  rely 
upon  the  representations  of  Crouch,  but  that  he  pur- 
sued an  independent  investigation  through  a  corre- 
spondent of  his  own  choosing,  as  to  the  value  of  said 
j3onds  as  security,  and  relied  solely  upon  the  favorable 
report  of  such  correspondent,  and  that,  but  for  such 
report,  he  would  not  have  accepted  said  bonds. 

The  judgment  is  reversed  with  a  finding  of  facts  to 
be  incorporated  in  the  judgment  of  this  court. 

Reversed  with  finding  of  facts.  * 

Finding  of  facts:  We  find  as  ultimate  facts  that 
appellee,  acting  through  its  agent,  E.  S.  Rice,  did 
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not  rely  upon  the  truth  of  the  false  representations 
made  by  the  appellants  or  any  or  either  of  them,  as 
alleged  in  the  declaration,  but  that  appellee,  acting 
through  its  said  agent,  refused  to  rely  upon  the  truth 
of  such  representations  and  conducted  an  independent 
investigation  through  a  correspondent  of  its  own  choos- 
ing as  to  the  value  of  the  bonds  in  question  as  security, 
and  that  appellee,  through  its  said  agent,  accepted  said 
bonds  as  security  upon  the  faith,  solely,  of  the  favor- 
able report  by  its  said  correspondent  of  the  value  of 
said  bonds. 


Biehard  Binder,  a  minor,  by  Mary  J.  Binder  his  next 
friend,  Appellee,  y.  Chieago  City  Bailway  Company, 
Appellant. 

Gen.  No.  16,553. 

1.  Negijoenge — degree  of  care.  A  person  Blightly  more  than  six- 
teen years  of  age  is  chargeable  with  the  same  degree  of  care  for  his 
safety  from  injury  by  being  struck  by  street  cars  as  might  rea- 
sonably be  expected  of  an  adult,  where  such  person  was  born  in 
Chicago,  resided  on  a  street  on  which  cars  were  operated,  was 
graduated  from  grammar  school  and  attended  a  night  high  school. 

2.  Negligence — unexpected  peril.  One  compelled  for  his  own 
safety  to  act  suddenly  in  the  presence  of  unexpected  peril  resulting 
from  the  negligence  of  another  is  not  chargeable  with  contributory 
negligence  if  he  fails  to  exercise  such  prudence  as  men  usually  ex- 
ercise under  ordinary  circumstances. 

3.  Street  railroads — when  no  unexpected  peril  shown.  A  case 
is  not  presented  wherein  a  person  is  compelled  to  act  suddenly  in 
the  presence  of  unexpected  peril  caused  by  another's  negligence 
where  such  person  saw  a  street  car  about  a  block  and  a  half  away 
approaching  a  crossing  and  waited  till  a  car  about  one  hundred  feet 
away  going  in  the  opposite  direction  had  passed  about  twenty  feet 
beyond  him  and  then  attempted  to  cross  the  tracks  without  looking 
again,  but  was  struck  by  the  car  which  he  had  seen  approaching. 

4.  Street  railroads — failure  to  look  for  cars.  In  the  absence  of 
evidence  of  circumstances  which  excuse  looking  for  approaching 
street  cars,  where  looking  would  disclose  the  danger,  a  finding  is 
not  warranted  that  such  failure  to  look  is  not  negligence. 
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5.  STBE]?r  BAILBOAOS — Contributory  negligence.  Plaintiff  was 
guilty  of  negligence  which  proximately  contributed  to  his  Injuries 
where  on  account  of  his  age  and  experience  he  should  be  held  to 
the  same  degree  of  care  as  an  adult  and  where  it  seems  that  he  saw 
a  southbound  street  car  about  a  block  and  a  half  away  and  waited 
near  the  tracks  till  a  northbound  car  which  was  about  one  hundred 
feet  away  had  passed  twenty  feet  beyond  him  and  then  attempted 
to  cross  the  traclu  without  looking  but  was  struck  by  the  south- 
bound car. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Clrcnlt 
Court  of  Cook  county;  the  Hon.  E.  M.  Mangan,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Re- 
yersed  with  finding  of  fact  Opinion  filed  December  11,  1912,  on  re- 
hearing. 

James  Maker  and  C.  Le  Boy  Bbown,  for  appellant. 
George  E.  Gorman,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee,  a  minor,  by  his  next  friend, 
against  appellant  to  recover  damages  for  personal 
injuries  alleged  to  have  been  occasioned  by  the  negli- 
gence of  appellant.  A  trial  by  jury  in  the  Circuit 
Court  resulted  in  a  verdict  and  judgment  against  ap- 
pellant for  $5,000,  to  reverse  which  judgment  this  ap- 
peal is  prosecuted. 

At  about  9  o'clock  on  the  night  of  March  30,  1907, 
appellee,  while  crossing  the  street  railway  tracks  of 
appellant  on  Halsted  street  at  or  near  the  comer  of 
61st  street,  was  struck  and  seriously  injured  by  a 
southbound  electric  car  operated  by  appellant  on  said 
Halsted  street.  The  charges  of  negligence  contained 
in  the  declaration  are  that  appellant  negligently  drove, 
propelled  and  operated  said  south-bound  car;  that  ap- 
pellant so  drove,  propelled  and  operated  said  car  with- 
out ringing  any  bell  or  giving  any  warning  of  its  ap- 
proach; that  appellant  operated  said  car  across  61st 
street  at  a  high  and  dangerous  rate  of  speed,  to-wit, 
20  miles  per  hour ;  that  appellant  drove  and  managed 
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said  car  across  61st  street  without  having  any  head- 
light on  said  car ;  and  that  appellant  negligently  drove, 
propelled  and  operated  said  car  across  61st  street  at  a 
high  and  dangerous  rate  of  speed  without  ringing  any 
bell  or  giving  any  other  means  of  warning  of  the  ap- 
proach of  said  car. 

The  main  contention  of  appellant  is  that  the  evi- 
dence, considered  most  favorable  for  appellee,  shows 
that  appellee  was  guilty  of  negligence  contributing  to 
this  injury. 

In  the  consideration  of  this  case  it  may  be  conceded 
that  there  is  evidence  tending  to  show  the  negligence  of 
appellant  in  one  or  more  of  the  respects  charged  in  the 
declaration. 

At  the  time  of  his  injury  the  appellee,  Eichard 
Binder,  was  slightly  more  than  16  years  of  age  and 
resided  with  his  parents  on  Peoria  street  between  60th 
and  61st  streets.  He  was  bom  in  Chicago  and  resided 
for  a  number  of  years  on  Milwaukee  avenue,  on  which 
street  cars  were  operated.  He  had  graduated  from  the 
grammar  school  and  had  attended  a  manual  training 
high  school  for  one  year.  Since  July,  1906,  he  had 
been  employed  as  an  apprentice  at  the  plumbing  trade 
and  pursued  a  course  of  study  in  a  night  school.  On 
the  night  in  question,  appellee,  accompanied  by  his 
younger  brother,  Harris,  went  to  a  reading  room  of  the 
Public  Library  at  63rd  street  and  Union  avenue,  where 
they  remaine~d  until  about  9  o  'clock,  when  they  started 
for  home.  They  walked  west  on  63rd  street  to  Halsted 
street  and  north  on  the  east  side  of  Halsted  street  to 
or  toward  61st  street  with  the  intention  of  crossing 
Halsted  street  and  going  west  on  61st  street  to  Peoria 
street.  Midway  between  60th  and  61st  streets  was 
61st  Place ;  and  midway  between  61st  and  62nd  streets 
was  62nd  Place. 

Appellee  testified  on  direct  examination  that,  when 
he  reached  the  curbstone  on  the  east  side  of  Halsted 
street  at  the  south  crossing  of  Halsted  and  61st  streets, 
he  stopped  and  looked  to  see  if  any  cars  were  ap- 
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proaching;  that  he  saw  a  north-bound  car  about  100 
feet  south  of  61st  street  and  saw  a  south-bound  car 
about  a  block  or  a  block  and  a  half  away,  but  could  not 
tell  whether  the  south-bound  car  was  moving  or  stand- 
ing ;  that  the  north-bound  car  was  so  near  he  knew  he 
could  not  cross  the  street,  so  he  took  his  brother  by  the 
hand  and  walked^down  within  three  or  four  feet  of 
the  track  and  let  the  north-bound  car  go  by ;  that  after 
it  went  by  he  walked  in  back  of  it  and  the  south-bound 
car  hit  him ;  that  the  last  time  he  saw  the  south-bound 
car  before  it  hit  him  was  when  it  was  about  a  block  or 
a  block  and  a  half  away,  and  at  that  time  he  saw  no 
other  car  between  it  and  the  crossing ;  that  he  did  not 
notice  anything  of  the  south-bound  car  after  he  started 
across  the  crossing  and  before  he  was  struck;  that  at 
the  instant  he  was  struck  he  thought  the  north-bound 
car  was  15  or  20  feet  from  him,  or  about  half  way 
across  61st  street.  On  his  cross-examination  appellee 
testified  that  when  he  saw  the  north-bound  car  coming 
he  looked  the  other  way  and  saw  that  the  south-bound 
car  was  between  100  and  200  feet  north  of  60th  Place ; 
that  he  could  not  say  whether  the  south-bound  car  was 
coming  or  standing  when  he  saw  it,  but  that  it  looked 
as  though  it  was  moving;  that  he  could  tell  from  the 
lights  whether  it  was  standing  or  moving,  but  did  not 
recollect  which  it  was  doing ;  that  he  knew  it  was  com- 
ing towards  61st  street;  that  as  he  walked  from  the 
curb  out  to  the  track  he  looked  toward  the  south-bound 
car  and  saw  it  coming;  that  it  was  then  still  about  a 
block  away ;  that  as  soon  as  the  north-bound  car  went 
by  he  started  ahead  and  never  looked  again  to  see 
where  the  other  car  was;  that  he  just  went  right 
straight  across  and  didn't  see  the  car  until  it  struck 
him;  that  when  he  went  ahead  the  north-bound  car 
had  not  gone  very  far,  perhaps  20  feet — he  did  not  look 
to  see  how  far;  that  he  did  not  look  in  that  direction, 
as  he  stepped  off  the  north-bound  track,  to  see  where 
the  south-bound  car  was;  that  he  paid  no  further  at- 
tention, but  kept  going  right  along,  walking  at  a  regu- 
lar gait — ^not  slow  and  not  fast;  that  he  did  not  have 


Chicago— FiBST  District — December,  1912.    507 

Binder  v.  Chicago  City  Railway  Co.,  175  111.  App.  503. 

any  idea  that  the  south-bound  car  might  be  there ;  that 
he  did  not  think  of  it  at  all.  On  redirect  examination 
he  testified  that  he  did  not  look  to  the  north  for  the 
south-bound  car  after  the  north-bound  car  had  passed, 
because  the  south-bound  car  was  too  far  away  and  he 
thought  it  had  no  chance  of  getting  to  61st  street.  On 
recross-examination  he  testified  that  he  did  not  then 
have  in  mind  the  question  whether  the  south-bound 
car  would  beat  him  to  the  track  or  not ;  that  he  saw  it  so 
far  down  he  thought  it  would  be  safe  to  cross  the  tracks 
without  other  notice  of  the  car ;  that  he  was  not  meas- 
uring whether  the  car  would  get  there  before  he  did; 
that  he  did  not  give  the  matter  that  thought;  that  it 
was  not  in  his  mind  that  it  would  not  get  there  before 
he  did.  The  testimony  of  Harris  Binder,  with  refer- 
ence to  his  observation  of  the  two  cars,  and  the  man- 
ner in  which  the  accident  occurred  was  in  substantial 
accord  with  the  testimony  of  appellee.  Both  appellee 
and  his  brother,  Harris,  testified  that  they  observed  no 
headlight  on  the  south-bound  car  as  it  approached  61st 
street,  and  that  no  gong  was  sounded  or  other  warn- 
ing given  before  appellee  was  struck. 

Before  appellee  left  the  street  curb  and  again  while 
standing  in  the  street  waiting  for  the  north-bound  car 
to  clear  the  crossing,  he  saw  the  south-bound  car  ap- 
proaching the  same  crossing  and  knew  that  the  south- 
bound car  would  continue  to  run  south  without  stop- 
ping, at  least  until  it  had  cleared  said  crossing,  and 
the  presence  of  a  headlight  on  the  car,  or  the  sounding 
of  a  gong  by  the  motorman,  would  have  afforded  him 
no  more  positive  knowledge  that  the  south-bound  car 
was  approaching  the  crossing  than  he  already  had  by 
actual  observation.  The  only  reasonable  deduction  to 
be  drawn  from  the  somewhat  contradictory  and  con- 
fused testimony  of  appellee  is  that  while  the  north- 
bound car  was  passing  the  crossing,  and  after  it  had 
cleared  the  crossing,  he  gave  no  thought  whatever  to 
the  south-bound  car,  which,  he  must  be  held  to  have 
known,  was  then  approaching,  but  attempted  to  cross 
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the  south-bound  track  without  looking  to  the  north  or 
exercising  any  care  whatever  to  avoid  a  known  im- 
pending danger.  The  age,  intelligence,  capacity  and 
experience  of  appellee,  as  disclosed  by  the  evidence, 
were  such  that  upon  the  facts  in  this  case,  he  was 
chargeable  with  the  exercise  of  the  same  degree  of 
care  and  caution  for  his  own  safety  as  might  reason- 
ably be  expected  of  an  adult. 

The  case  presented  by  this  record  is  not  analogous 
to  one  wherein  a  person,  without  his  fault,  is  com- 
pelled for  his  own  safety  to  act  suddenly  in  the  pres- 
ence of  an  unexpected  and  imminent  peril  resulting 
from  the  negligence  of  another.  In  such  case  he  is  not 
chargeable  with  contributory  negligence,  if  in  attempt- 
ing to  avoid  such  peril  he  fails  to  exercise  such  care 
and  prudence  as  men  usually  exercise  under  ordinary 
circumstances.  Nor  is  the  case  of  Chicago  City  E. 
Co.  V.  Fennimore,  199  HI.  9,  relied  upon  by  appellee, 
in  point.  There  the  plaintiif,  having  looked  to  the 
north  and  seeing  no  car  approaching,  was,  while  at- 
tempting to  cross  the  tracks  in  the  rear  of  a  passing 
north-bound  car,  struck  by  a  south-bound  car  which 
was  insufficiently  lighted. 

It  is  insisted  that,  as  appellee  looked  twice  to  the 
north  before  he  attempted  to  cross  the  tracks,  he  was 
not  required  in  the  exercise  of  due  care  for  his  own 
safety  to  look  to  the  north  a  third  time.  If  having 
looked  to  the  north  twice  before  attempting  to  cross 
the  tracks  appellee  had  failed  to  see  a  car  approaching 
the  crossing,  because  of  an  insufficient  headlight  or 
some  intervening  obstruction,  there  would  be  some 
force  in  such  insistence.  Appellee,  however,  had  in 
fact  seen  the  south-bound  car  approaching  before  he 
attempted  to  cros^  the  south-bound  track.  While  the 
north-bound  car  was  passing  appellee,  it  obstructed  his 
further  view  of  the  south-bound  car,  but  as  soon  as 
the  north-bound  car  had  cleared  the  crossing  a  distance 
of  15  or  20  feet,  as  he  testified,  his  view  was  no  longer 
obstructed,  and  if  he  had  looked  to  the  north,  he  must 
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necessarily  have  seen  the  sonth-bound  car,  which  he 
knew  was  approaching,  in  time  to  have  avoided  it. 
He  did  not  fail  to  look,  because  looking  would  not  have 
disclosed  the  presence  of  the  approaching  car,  but  be- 
cause, as  he  testified,  he  ''paid  no  further  attention** 
— ' '  did  not  think  of  it  at  all. '  * 

Without  evidence  of  conditions  or  circumstances 
which  excuse  looking,  where  looking  would  disclose 
the  danger,  a  jury  is  not  warranted  in  finding  that  such 
failure  to  look  is  not  negligence.  Von  Holland  v.  Chicago 
City  E.  Co.,  148  El.  App.  320 ;  Burke  v.  Chicago  City 
R.  Co.,  153  111.  App.  388 ;  Koehler  v.  Chicago  City  R. 
Co.,  166  111.  App.  571. 

Upon  this  record  we  are  compelled  to  the  conclusion 
that  appellee  was  guilty  of  negligence  which  proxi- 
mately contributed  to  his  injuries  and  the  judgment 
will  be  reversed  with  a  finding  of  fact  to  be  incorpo- 
rated in  the  judgment  of  this  court. 

Reversed  with  finding  of  fact. 

Finding  of  fact:  We  find  as  an  ultimate  fact  that 
appellee  was  guilty  of  negligence  which  contributed  to 
occasion  the  injuries  alleged  in  the  declaration. 


City  of  Chicago,  Defendant  in  Error,  y.  Blanche  Hoh- 

man^  Plaintiff  in  Error. 

Gen.  No.  16,800. 

Dbamshops — sales  uHthout  license.  A  finding  against  one  charged 
with  keeping  a  hotel  without  a  license  wherein  Intoxicating  liquor 
was  sold  In  quantities  less  than  one  gallon  without  a  license  in 
violation  of  the  Revised  Municipal  Code  of  Chicago,  §  1348,  cannot 
he  sustained  in  the  absence  of  evidence  that  four  bottles  of  beer 
sold  on  the  premises  and  to  be  drunk  there  was  "lager  beer,"  malt 
liquor,  or  intoxicating,  or  that  it  produced  intoxication  in  any  de- 
gree. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Judbon  F. 
Going,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.  Reversed  and  remanded.  Opinion  filed 
December  11,  1912. 

Stedman  &  SoELKE,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

The  complaint  in  this  case  charges  that  plaintiff  in 
error  '*on  the  31st  of  May,  1910,  at  the  City  of  Chi- 
cago, not  having  a  license  to  keep  a  hotel,  did  keep, 
conduct  and  maintain  a  hotel  at  659  N.  Clark  street, 
Chicago,  Illinois,  wherein  spirituous,  malt,  vinous  and 
intoxicating  liquor  is  sold  in  quantities  less  than  one 
gallon,  without  having  a  license  for  same,  in  violation 
of  **  Section  1348  of  the  Eevised  Municipal  Code  of 
Chicago. ' '  Upon  this  complaint  a  trial  by  jury  in  the 
Municipal  Court  resulted  in  a  verdict  against  plain- 
tiff in  error,  wherein  the  damages  were  assessed  at 
$100,  and  judgment  upon  such  verdict.  There  is  no 
appearance  by  defendant  in  error  in  this  court. 

There  is  proof  that  plaintiff  in  error  on  the  day 
and  at  the  place  named  in  the  complaint  sold  to  one 
John  C.  Caldwell  four  bottles  of  beer  to  be  drunk  and 
which  was  drunk  upon  the  premises,  but  there  is  not 
a  scintilla  of  evidence  that  such  beer  was  ** lager  beer,'* 
or  malt  liquor,  or  intoxicating,  or  that  the  drinking 
of  it  produced  intoxication  in  any  degree. 

Under  the  rule  announced  and  adhered  to  in  this 
state  the  evidence  was  insuflScient  to  warrant  a  ver- 
dict and  judgment  against  plaintiff  in  error.  Hans- 
berg  V.  People,  120  111.  21 ;  Hewitt  v.  People,  186  111. 
336. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Anna  Berniek,  Appellant,  y.  Illinois  Gommereial  Men's 

Association,  Appellee. 

Gen.  No.  16,809. 

1.  Insurance — hurden  of  proof.  In  an  action  on  a  certificate  of 
insurance  against  accidental  death,  if  the  only  question  is  whether 
death  was  accidental,  the  burden  of  proof  is  on  plaintiff  to  show 
that  the  Injury  was  not  self-inflicted. 

2.  Evidence — presumption  that  men  are  sane  and  avoid  death 
rebuttable.  In  an  action  on  a  certiflcate  of  insurance  against  acci- 
dental death  the  presumption  that  all  men  are  sane  and  avoid 
injury  and  death  may  establish,  prima  facie,  in  the  absence  of 
proof  to  the  contrary,  that  the  injury  which  caused  death  was  not 
self-inflicted,  but  such  presumption  is  rebuttable. 

3.  Insurance — when  suicide  shown.  Verdict  is  properly  directed 
for  defendant  in  an  action  on  a  certiflcate  of  insurance  against 
accidental  death  where  the  only  reasonable  conclusion  from  the 
position  of  the  body  on  a  bed  in  a  locked  room  of  a  bath  par- 
lor after  an  attendant  had  thought  he  had  heard  a  shot  from  such 
room,  the  manner  in  which  a  revolver*  one  chamber  of  which  was 
discharged,  was  held,  the  location  and  character  of  the  wound 
and  an  indentation  In  the  wall,  is  that  death  was  self-inflicted. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen 
A.  Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912.  Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Edwin  C.  Crawford  and  John  D.  Sullivan,  for  ap- 
pellant. 

James  Maher,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellant  against  appellee  insti- 
tuted in  the  Municipal  Court  to  recover  $5,000  upon  a 
certificate  of  insurance  against  accidental  death,  issued 
by  appellee  to  John  P.  Bernick,  the  husband  of  appel- 
lant.   At  the  close  of  the  evidence  for  appellant  a 
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peremptory  instruction  tendered  by  appellee  was  re- 
fused by  the  court,  but  at  the  close  of  all  the  evidence 
the  court  gave  to  the  jury  a  peremptory  instruction 
then  tendered  by  appellee,  and  upon  the  directed  ver- 
dict finding  the  issues  for  appellee,  judgment  was  en- 
tered against  appellant  for  costs. 

The  sole  question  involved  is  whether  the  evidence, 
together  with  all  reasonable  inferences  deducible  there- 
from, considered  most  favorably  for  appellant,  war- 
ranted the  court  in  instructing  the  jury  that  appellant 
had  failed  to  show  that  the  death  of  the  insured  re- 
sulted, independently  of  all  other  causes,  from  bodily 
injuries  received  through  external,  violent  and  acci- 
dental means. 

The  facts  are  not  controverted.  At  the  time  of  his 
death  on  May  12,  1909,  John  P.  Bemick  was  36  years 
of  age  and  resided  with  his  wife  and  three  children  in 
St.  Joseph,  Minn.  His  domestic  relations  were  free 
from  trouble.  He  was  and  had  been  for  about  six 
months  a  traveling  salesman  for  a  wholesale  liquor 
dealer  with  headquarters  in  St.  Paul.  He  had  succes- 
sively been  constable  and  village  marshal  in  St.  Jo- 
seph, and  deputy  sheriff  and  sheriff  of  Steams  county. 
On  May  10th  he  stopped  at  his  home  in  St.  Joseph  a 
few  hours,  while  on  his  way  to  St.  Paul,  and  gave  his 
wife  $40.  He  then  had,  as  it  appeared  to  her,  $200  or 
$300  in  bills.  After  leaving  St.  Joseph  for  St.  Paul 
on  May  10th,  the  evidence  does  not  disclose  his  where- 
abouts until  about  11  o  'clock  on  the  night  of  May  11th, 
when  he,  together  with  two  young  men  whom  the  at- 
tendant did  not  know,  appeared  at  Debach  Bros,  bath 
parlors  in  St.  Paul.  Bemick  and  his  companions  then 
had  a  turkish  bath,  after  which  each  retired  to  a  sep- 
arate small  room  or  apartment  in  which  was  a  cot  or 
small  bed,  to  remain  during  the  night.  Bumick  was 
not  observed  again  until  about  7  o'clock  in  the  morn- 
ing, when  he  was  given  an  alcohol  rub  by  the  attend- 
ant, after  which  he  told  the  attendant  he  wanted  to  lie 
down  a  little  longer.    When  Paul  E.  Conley,  the  day 
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attendant,  arrived,  he  noticed  a  call  marked  on  the 
board  for  Bemick  at  10  o^clock,  and  at  that  time  he 
opened  the  door  of  Bernick^s  room  and  saw  him  lying 
on  the  bed  on  his  right  side,  beneath  the  covers,  with 
his  head  exposed  upon  the  pillow  and  his  eyes  open. 
Conley  then  told  Bemick  it  was  10  o^clock,  whereupon 
Bemick  thanked  him,  and  Conley  shut  the  door,  which 
closed  with  a  spring  lock,  and  left  the  room.  About 
half  an  hour  thereafter  Conley  heard  a  shot  which  he 
thought  proceeded  from  the  room  occupied  by  Ber- 
nick,  and  immediately  went  to  the  door  of  the  room 
where  he  listened  and  ''heard  a  trickling  sound  as  if 
liquid  was  running. '*  He  then  unlocked  the  door  and 
saw  Bemick  with  his  underclothes  on  lying  on  his  left 
side  upon  the  bed  wih  his  head  toward  the  foot  of  the 
bed,  the  posterior  part  of  his  body  about  the  center  of 
the  bed,  his  feet  and  legs  below  the  knees  extending 
over  the  side  of  the  bed,  his  right  hand  grasping  the  butt 
of  a  revolver  which  was  resting  on  the  right  side  of  his 
body  with  the  muzzle  turned  upward,  and  the  fingers 
of  his  right  hand  slowly  relaxing.  The  cartridge  in 
one  chamber  of  the  revolver  had  been  discharged  and 
the  other  chambers  were  loaded.  A  bullet  had  entered 
Bernick^s  right  temple  about  midway  between  the 
upper  attachment  of  the  ear  and  the  outer  margin 
of  the  eye  and  emerged  from  the  left  temple  at  a  point 
slightly  above  the  point  where  it  had  entered  the  right 
temple.  The  flesh  on  the  right  temple  was  lacerated, 
seared  and  powder  burned.  In  the  wall  of  the  room, 
at  a  point  about  on  a  liQe  with  the  head  of  Bernick, 
if  he  had  been  sitting  on  the  bed  when  the  shot  was 
fired,  was  a  fresh  indenture  apparently  made  by  a 
bullet,  which  was  found  in  the  room.  Bernick 's  clothes 
were  found  hanging  in  the  room  and  a  search  disclosed 
that  he  had  only  thirty-nine  cents.  He  habitually  car- 
ried, a  revolver  which  upon  retiring  for  the  night  he 
placed  under  his  pillow,  and  which  one  witness  testi- 
fied, he  handled  so  carelessly  that  the  witness  had  fre- 
quently warned  him  of  the  danger  of  so  doing. 

You   GLXXV  83 
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Where,  as  in  the  case  at  bar,  the  only  question  in- 
volved is  whether  the  injury  which  caused  the  death 
of  the  insured  was  aceidenital  or  self-inflicted,  the  bur- 
den of  proof  is  cast  upon  the  plaintiff  to  show  that  such 
injury  was  accidental  and  not  self-inflicted.  Fidel- 
ity &  Casualty  Co.  of  New  York  v.  Weise,  182  111.  496 ; 
Wilkinson  v.  Aetna  Life  Ins.  Co.,  240  111.  205. 

While  the  legal  presumption  that  all .  men  are  sane 
and  are  prompted  by  the  natural  instincts  of  self- 
preservation  to  avoid  injury  and  death,  may,  in  the 
absence  of  proof  to  the  contrary,  establish  prima  facie 
that  the  injury  which  caused  death  was  not  self-in- 
flicted, such  presumption  is  rebuttable  by  proof  and  by 
the  circumstances  in  evidence  surrounding  the  death. 
Wilkinson  v.  Aetna  Life  Ins.  Co.,  supra. 

The  coroner's  certificate  of  his  official  investigation 
of  the  cause  of  the  death  of  the  insured  states  that 
the  insured  *^met  his  death  by  gunshot  wound  (sui- 
cide).'' 

Upon  the  uncontroverted  evidence  and  circumstances 
appearing  in  evidence  the  only  reasonable  conclusion 
to  be  deduced  is  that  the  injury  which  caused  the  death 
of  the  insured  was  self-inflicted  and  not  accidental. 

The  position  in  which  the  body  of  the  insured  was 
found  upon  the  bed,  the  manner  in  which  the  revolver 
was  held  by  the  insured  and  its  position  upon  and 
against  his  body,  the  location  and  character  of  the 
wound,  the  course  taken  by  the  bullet  and  the  location 
in  the  wall  of  the  indenture  made  by  the  bullet,  all  un- 
mistakably tend  to  show  that,  while  sitting  upright 
upon  the  bed  with  his  legs  projecting  over  the  side  of 
the  bed,  he  directed  the  muzzle  of  his  revolver  hori- 
zontally towards  and  nearly  against  his  right  temple 
and  so  fired  said  revolver,  and  that  the  wound  or  injury 
made  by  the  bullet  was  self-inflicted  and  not  accidental. 

A  supposition  is  indulged  in  by  counsel  for  appellant 
that  the  insured  on  May  11th  turned  over  to  his  em- 
ployer in  settlement  of  the  collections  made  by  him, 
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the  money  shown  to  have  been  in  his  possession  on 
May  10th,  but  such  supposition  is  not  substantiated  by 
proof  which  must  have  been  available  to  appellant,  if 
it  existed. 

The   peremptory   instruction   was   not  improperly 
given  to  the  jury  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


C.  H.  Blakeslee  for  nse  of  Charles  Tnrgrimson,  De- 
fendant in  Error^  y.  Make-Man  Tablet  Company, 
Plaintiff  in  Error. 

fien.  No.  16,810. 

1.  Assignment  of  wages — when  invalid.  An  assignment  of  wages 
Is  not  operative  or  valid  when  made  with  reference  to  a  new  or 
different  contract  of  employment  not  then  in  existence. 

2.  Assignment  of  wages — not  made  valid  hy  power  of  attorney, 
A  power  of  attorney  with  an  assignment  of  wages,  made  previous 
to  the  existence  of  a  contract  of  employment,  cannot  give  the 
authority  to  make  such  an  assignment  valid. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  D.  Tubn- 
BAiTGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed.  Opinion  filed  December  11, 
1912. 

Morse  Ives,  for  plaintiif  in  error. 

Charles  E.  Napier  and  Charles  S.  McIlvaine,  for 
defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

The  defendant  in  error,  for  the  use  of  Charles  Tur- 
grimson,  brought  suit  in  the  Municipal  Court  against 
plaintiff  in  error  to  recover  an  amount  claimed  to  be 
due  from  plaintiff  in  error  to  defendant  in  error  for 
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wages,  and  upon  a  trial  by  the  court  without  a  jury- 
there  was  a  finding  and  judgment  against  plaintiff  in 
error  for  $121.50,  to  reverse  which  judgment  this  writ 
of  error  is  prosecuted. 

The  claim  is  based  solely  upon  a  written  assign- 
ment to  said  Turgrimson  of  wages  earned  and  to  be 
earned  by  defendant  in  error,  together  with  an  in- 
strument designated  *' Powers  of  Attorney  and  Agree- 
ments.'* These  instruments  were  in  fact  executed  and 
delivered  by  defendant  in  error  on  August  30,  1905, 
but  the  date  of  execution  of  the  assignment  was  then 
left  blank,  as  was,  also  the  name  of  the  person,  firm 
or  corporation  to  be  designated  as  the  employer  of 
defendant  in  error.  The  instrument  constituting  the 
assignment,  powers  of  attorney  and  agreements  are 
too  voluminous  to  be  transcribed  in  this  opinion.  It 
is  suflScient  to  say  of  them  that  they  are  ''fearfully 
and  wonderfully '*  devised.  Nothing  less  than  their 
exact  reproduction  can  convey  an  adequate  conception 
of  the  thraldom  they  seek  to  impose  upon  a  hapless 
victim. 

Defendant  in  error  was  not  in  the  employ  of  plain- 
tiff in  error  when  said  instruments  were  executed  and 
delivered,  and  did  not  enter  its  employ  until  June, 
1909,  nearly  four  years  thereafter,  and  continued  in 
such  employment  under  a  commission  contract  until 
May,  1910. 

Assuming  to  act  under  and  by  virtue  of  said  powers 
of  attorney,  Turgrimson,  on  January  5,  1910,  inserted 
in  the  instrument  of  assignment  the  name  of  plain- 
tiff in  error  as  the  employer  of  defendant  in  error, 
and  the  date  of  its  execution  as  the  * '  5th  day  of  Janu- 
ary, A.  D.  1910. '  *  On  the  same  day  Turgrimson  noti- 
fied plaintiff  in  error  that  he  held  an  assignment  of 
the  wages  of  defendant  in  error  and  requested  plain- 
tiff in  error  to  protect  him  in  the  matter. 

There  is  one  sufficient  bar  to  a  recovery  in  this 
case. 

An  assignment  of  wages,  if  enforceable  at  all,  is  only 
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enforceable  when  made  with  reference  to  a  then  existing 
contract  of  employment,  but  is  not  operative  or  valid 
when  made  with  reference  to  a  new  or  different  con- 
tract of  employment  not  then  in  existence.  Mallin  v. 
Wenham,  209  111.  252 ;  National  Biscuit  Co.  v.  Consol- 
idated Agencies  Co.,  153  HI.  App.  214;  Stromberg, 
Allen  &  Co.  v.  Hill,  170  111.  App.  323. 

The  assignment  here  involved  was  executed  and  de- 
livered on  August  30, 1905,  and  was  clearly  inoperative 
to  assign  wages  accruing  under  a  contract  of  employ- 
ment not  then  in  existence,  and  which  had  no  exist- 
ence until  June,  1909.  What  defendant  in  error  could 
not  do  directly,  Turgrimson  could  not  do  for  him  or  in 
his  name  indirectly  by  virtue  of  the  instrument  ex- 
ecuted August  30,  1905,  purporting  to  be  a  power  of 
attorney. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Judgment  reversed. 


Bosa  Boos  et  aL,  Trustees,  and  Mrs.  Bosa  Boos,  Indi- 
yldually,  Defendants  in  Error,  y.  Christian  Muth 
et  al.,  Trustees,  Plaintiffs  in  Error. 

Gen.  No.  16,819. 

1.  Fbatebnal  benefit  societies — hy'law8  as  to  notice  of  sickness. 
A  by-law  of  a  subordinate  lodge  requiring  notice  of  sickness  does 
not  prevent  the  heirs  of  an  insane  member  from  recovering  sick 
benefits  where  there  is  a  by-law  passed  by  the  grand  lodge  of  the 
order  making  notice  unnecessary  in  cases  of  insanity. 

2.  Administration  of  estates — misjoinder  of  parties.  Where  the 
executors  are  also  trustees  for  the  benefit  of  the  widow  and  have 
made  their  final  report,  it  is  not  a  misjoinder  for  them,  acting  in 
execution  of  the  trust,  to  sue  on  a  claim  of  the  estate,  when  JoineCk 
with  the  widow. 

Ehrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie 
Cleland,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912.    Rehearing  denied  December  26,  1912. 
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James  Ewing  Davis  and  William  BL  A.  Bust,  for 
plaintiffs  in  error. 

GoLDziEB,  BoDGEBS  &  Fboelich,  f ot  defendants  in  er- 
ror. 

Mb.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

In  a  suit  brought  in  the  Municipal  Court  by  Bosa 
Boos,  Otto  A.  Boos,  and  Ida  Boos,  trustees  under  the 
last  will  and  testament  of  Edward  Boos,  deceased, 
and  Bosa  Boos,  against  certain  persons  as  trustees 
of  Lily  of  the  West  Lodge,  No.  407,  Independent  Or- 
der of  Odd  Fellows,  a  corporation,  to  recover  sick 
benefits  alleged  to  have  accrued  to  Edward  Boos,  a 
member  of  said  order,  in  his  lifetime,  a  trial  by  the 
court  without  a  jury  resulted  in  a  finding  and  judg- 
ment against  said  defendants  for  $669,  to  reverse 
which  judgment  they  prosecute  this  writ  of  error. 

It  is  conceded  that  at  the  time  of  his  death  Edward 
Boos  was  and  had  been  for  many  years  a  member  in 
good  standing  of  said  order;  that  he  was  sick  from 
September  5,  1904,  until  his  death  on  October  21, 
1907,  and  entitled  to  sick  benefits,  save  for  his  fail- 
ure to  comply  with  the  provisions  of  the  by-laws  of 
the  order  relating  to  notice  to  the  lodge  of  his  illness ; 
that  if  a  recovery  may  be  had  in  this  case  the  judg- 
ment is  not  excessive. 

The  by-laws  provide  that ' '  a  sick  brother  has  either 
to  report  himself  sick  at  the  open  lodge  or  by  a  brother 
of  the  sick  committee ; ' '  that ' '  at  the  time  of  his  sick  re- 
port, the  sick  brother  shall  furnish  to  the  lodge  a  phy- 
sician's certificate  stating  the  cause  and  nature  of  the 
disability ;''  that  ''members  residing  outside  of  the 
city  *  *  *  have  to  report  their  sick  circumstances, 
in  full  detail,  and  have  said  report  certified  by  the 
Noble  Grand  of  the  next  lodge  and  acknowledged  by  a 
notary  public;"  that  the  ''visiting  card  must  also  be 
pent  to  the  lodge;"  that  "a  brother  who  is  ill  out- 
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side  of  the  jurisdiction  of  this  lodge,  in  order  to  re- 
ceive benefits,  shall  furnish  to  this  lodge  a  certificate 
of  a  regular  practicing  physician/'  prescribing  the 
form  of  such  certificate. 

On  September  4,  1904,  Edward  Roos,  while  tempo- 
rarily at  Fond  du  Lac,  Wisconsin,  was  stricken  with 
paresis,  and  on  the  following  day  was  removed  to  a 
sanitarium  at  Wauwatoosa,  Wisconsin,  where  he  re- 
mained until  his  death,  on  October  21,  1907,  during 
all  of  which  time  he  was  insane.  On  November  16, 
1904,  he  was  adjudged  by  the  Probate  Court  of  Cook 
County  to  be  a  distracted  person.  He  gave  no  notice 
to  the  lodge  of  his  disability  in  the  manner  prescribed 
by  the  by-laws. 

It  is  insisted  on  behalf  of  plaintiflFs  in  error  that 
the  failure  of  the  deceased  to  give  such  notice  pre- 
cludes a  recovery.  Whether  or  not  an  insane  person 
is,  by  reason  of  his  insanity,  relieved  or  excused  from 
performing  certain  provisions  in  a  contract  of  insur- 
ance relating  to  notice  or  the  like,  is  a  somewhat 
mooted  question,  but  upon  this  record  the  question  is 
purely  academic  and  need  not,  therefore,  be  deter- 
mined. 

Section  2114  of  the  "By-Laws,  Code  1906, 1. 0. 0.  F., 
adopted  and  authorized  by  the  Grand  Lodge  of  the 
State  of  Illinois  of  the  Independent  Order  of  Odd  Fel- 
lows,** provides  as  follows: 

**A  Lodge  by-law,  requiring  certified  notice  of  sick- 
ness or  disability  to  be  sent  to  the  lodge  once  a  week 
or  once  in  two  weeks,  may  not  be  enforced  against  a 
brother  who  is  insane.  Such  a  brother  is  incapacitated 
from  complying  with  it.  * ' 

This  constitutes  an  express  declaration  by  the  grand 
lodge  of  the  order,  binding  upon  the  subordinate  lodge 
of  which  the  deceased  was  a  member,  that  the  pro- 
visions of  the  by-laws  of  the  subordinate  lodge  relat- 
ing to  the  notice  here  involved  may  not  be  enforced 
against  a  brother  who  is  insane,  and  that  such. brother 
is  incapacitated  from  complying  therewith.    The  order 
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itself  has  thus  construed  the  provisioiis  of  its  by-laws 
relating  to  notice  adversely  to  the  contention  of  plain- 
tiffs in  error.  It  is  needless  to  say  that  plaintiffs  in 
error  are  bound  by  such  authoritative  declaration  and 
construction. 

It  is  said  that  there  can  be  no  recovery  because  in 
his  application  for  membership  the  deceased  agreed 
**to  seek  all  remedies  and  redress  in  the  tribunals  of 
the  order  before  resorting  to  a  court  of  law,  *  *  and  that 
the  deceased  or  defendants  in  error  failed  so  to  do. 
If  any  such  application  for  membership  exists,  it  does 
not  appear  to  have  been  offered  or  introduced  in  evi- 
dence. What  purports  to  be  a  copy  of  a  form  of  ap- 
plication for  membership,  appears  embodied  in  an  af- 
fidavit filed  in  support  of  a  motion  interposed  by  plain- 
tiffs in  error  in  the  trial  court  to  dismiss  the  suit,  but 
neither  the  aflSdavit  nor  application  for  membership 
appears  in  the  stenographic  report  of  the  proceedings. 

It  is  also  insisted  that  there  is  a  misjoinder  of  par- 
ties plaintiff,  and  that  there  is  no  right  of  recovery 
in  defendants  in  error  as  trustees  under  the  will  of 
Edward  Boos.  By  the  third  paragraph  of  the  will  the 
testator  gave  to  his  widow,  Bosa,  such  amounts  as 
might  be  due  from  any  policies  of  insurance  on  his 
life  from  any  life  insurance  company  or  beneficiary 
order.  The  fourth  paragraph  of  the  will  is  as  fol- 
lows: 

*'A11  the  rest  of  the  residue  and  remainder  of  my 
estate,  whether  real  or  personal  or  mixed,  and  where- 
soever situated,  I  give,  bequeath  and  devise  to  my 
wife,  Bosa  Boos,  my  son.  Otto  A.  Boos,  and  my  daugh- 
ter, Ida  Boos,  as  trustees  for  the  benefit  of  my  wife, 
Bosa  Boos,  and  my  children  me  surviving.  ^^ 

The  estate  of  the  deceased  was  finally  settled  in  the 
Probate  Court  of  Cook  county  on  November  25,  1908, 
and  from  the  record  thereof  it  appears  that  the  execu- 
tors named  in  said  will,  who  were  also  named  as  trus- 
tees therein,  turned  over  to  themselves  as  trustees 
the  claim  here  involved.    Plaintiffs  in  error  insisted 


Chicago — ^Fibst  District — December,  1912.    521 

Kolb  V.   Staunton,   175   111.  App.  621. 

in  the  trial  court  that  the  suit  should  have  been  brought 
jointly  by  the  widow  and  all  the  surviving  children 
of  the  deceased,  and  not  by  the  trustees.  The  trial 
court  held  otherwise  and  thereafter  the  widow  who  is 
also  a  trustee  was  made  a  party  paintiff.  It  is  now 
insisted  that  the  suit  can  only  be  maintained  by  the 
executors.  The  executors  having  made  their  final  re- 
port, which  was  approved,  and  the  same  persons,  act- 
ing as  trustees,  having  taken  over  the  remaining  per- 
sonal property  of  the  estate  in  the  ekecution  of  the 
trust  under  the  will,  there  can  be  no  impropriety  in 
permitting  such  trustees  to  maintain  the  action. 
Clearly  a  recovery  by  such  trustees  would  preclude  an- 
other recovery  on  the  same  cause  of  action.  The  fact 
that  the  widow,  Bosa  Roos,  was  also  permitted  to  be 
joined  as  a  party  plaintiff  does  not  require  a  reversal 
of  the  judgment. 

We  perceive  no  substantial  error  in  the  record,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Robert  F.  Kolb^  Defendant  in  Error,  y.  Gray  Staunton, 

Plaintiff  in  Error. 

Gen.  No.  16,827. 

Verdict — when  passion  and  prejudice  negatived.  That  a  verdict 
in  favor  of  an  attorney  for  services  rendered  was  influenced  by 
passion  and  prejudice  is  negatived  by  the  subject-matter  of  the 
litigation. 

"Ettot  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912. 

GbanvuxiB  W.  Bbowning  and  Chaeles  J.  Bubgess, 
for  plaintiff  in  error. 

Edwaed  Mahbb^  for  defendant  in  error. 
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Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Prior  to  December  3,  1903,  plaintiff  in  error,  Gray 
Staunton,  and  one  W.  S.  Potwin,  had  been  associated 
in  an  effort  to  perfect,  manufacture  and  market  a  pro- 
duct invented  by  plaintiff  in  error,  commonly  known 
as  artificial  rubber,  and  designated  '  *  Insulatus, "  for 
trade  purposes.  The  parties  had  entered  into  several 
written  contracts  relative  to  the  services  to  be  per- 
formed by  plaintiff  in  error,  his  compensation  therefor 
to  be  paid  by  Potwin,  and  the  respective  interests  of 
the  parties  in  the  proposed  enterprise.  Thereafter, 
some  differences  arose  between  plaintiff  in  error  and 
Potwin  growing  out  of  a  claim  by  plaintiff  in  error 
that  Potwin  was  not  prosecuting  the  work  of  affecting 
the  necessary  organization  for  the  conduct  of  the  busi- 
ness with  sufficient  vigor.  Potwin,  being  unable  to 
give  his  personal  attention  to  the  matters,  had  desig- 
nated one,  Carll,  as  his  representative,  and  the  latter 
was  personally  so  obnoxious  to  plaintiff  in  error  that 
he  refused  to  work  or  meet  with  him.  We  have  no 
doubt  under  the  evidence  that  plaintiff  in  error  also 
became  suspicious  of  Potwin  and  entertained  the 
thought  that  Potwin  had  secured  an  undue  advantage 
of  him  in  the  contemplated  enterprise.  About  the  date 
first  named,  plaintiff  in  error  and  one  Ralph  J.  Golson 
became  associated  in  an  effort  to  organize  a  corpora- 
tion to  undertake  the  manufacture  and  sale  of  the  pro- 
duct. The  scope  of  the  contract  relations  existing  be- 
tween plaintiff  in  error  and  Potwin  necessarily  became 
the  subject  of  a  preliminary  investigation,  and  defend- 
ant in  error,  Robert  F.  Kolb,  a  practicing  attorney, 
who  had  served  Golson  professionally,  was  introduced 
by  him  to  plaintiff  in  error.  The  professional  serv- 
ices thereafter  rendered  by  defendant  in  error  for 
plaintiff  in  error  and  Golson,  jointly  and  severally,  as 
he  claims,  constitutes  the  subject-matter  of  this  liti- 
gation, instituted  in  Municipal  Court,  wherein  defend- 
ant in  error  was  awarded  a  verdict  against  plaintiff 
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in  error  for  $892.79,  and  upon  a  remittitur  by  defend- 
ant in  error  of  $258.68,  judgment  was  entered  against 
plaintiff  in  error  for  $634.11. 

There  is  no  contention  by  plaintiff  in  error  that 
the  services  were  not  performed  or  that  the  amount 
charged  therefor  was  not  fair  and  reasonable.  The 
sole  contention  of  plaintiff  in  error  is  that  such  serv-  • 
ices  were  not  performed  for  his  benefit,  or  at  his  in- 
stance and  request,  but  were  performed  for  the  benefit 
and  at  the  instance  and  request  of  Golson. 

The  evidence  discloses  that  plaintiff  in  error  was 
lacking  in  business  experience  and  capacity.  When  he 
was  called  upon  by  defendant  in  error  to  state  the 
terms  of  his  several  contracts  with  Potwin,  he  was 
unable  to  do  so.  The  contracts  were  in  the  possession 
of  Potwin  and  plaintiff  in  error  had  no  copy  of  the 
same  or  any  note  or  memorandum  of  their  provisions. 
To  etiable  defendant  in  error  to  interview  Potwin  with 
authority  plaintiff  in  error  gave  defendant  in  error 
the  following  letter: 

''Chicago,  December  5,  1903. 
''Mb,  W.  S.  Potwin, 
City. 
"Dear  Sib:    This  will  introduce  to  you  Mr.  Robert 
F.  Kolb,  my  attorney,  who  desires  to  consult  with  you 
regarding  my  business  with  you.     Any  information 
you  may  give  to  him  will  be  greatly  appreciated. 

Yours  very  truly, 

Gbay  Staunton.'' 
The  abstract  of  the  record  contains  no  intelligible 
reference  to  this  letter. 

The  statement  of  claim  filed  by  defendant  in  error 
covefs  the  period  from  December  3,  1903,  to  May  27, 
1905,  and  contains  twenty-nine  separate  items  of 
charges  for  services  in  relation  to  matters  in  which 
plaintiff  in  error  had  a  personal  financial  interest.  To 
review  the  evidence  bearing  upon  each  item  would  un- 
duly extend  this  opinion.  We  have  examined  and  con- 
sidered the  evidence  as  abstracted,  and  as  it  appears 
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in  the  record,  and  find  that  it  amply  supports  the  ver- 
dict of  the  jury  upon  the  merits  of  the  controversy. 

Golson  was  adjudged  a  bankrupt  prior  to  the  com- 
mencement of  the  suit  in  the  Municipal  Court,  and 
defendant  in  error  filed  a  claim  against  his  estate  for 
the  same  services  here  involved,  and  realized  a  divi- 
dend on  such  claim  of  29  per  cent.  The  jury,  through 
inadverta^ce  or  misunderstanding,  failed  to  credit  the 
amount  of  such  dividend  upon  the  claim  filed  herein 
and  returned  a  verdict  for  the  f uU  amount.  This  error 
was  cured  by  the  remittitur,  heretofore  mentioned,  en- 
tered by  defendant  in  error. 

The  subject-matter  of  the  litigation  negatives  a  sug- 
gestion that  the  jury  might  have  been  influenced  by 
passion  and  prejudice  in  arriving  at  their  verdict,  and 
we  perceive  no  incident  in  the  record  that  was  calcu- 
lated to  support  such  suggestion. 

The  five  year  statute  of  limitations  had  almost  run 
when  the  suit  was  instituted.  Defendant  in  error  tes- 
tified that  plaintiff  in  error  had  repeatedly  promised 
to  pay  the  claim  and  the  jury  were  warranted  in  so 
finding,  notwithstanding  the  denial  of  plaintiff  in 
error.  The  jury  were  instructed  that  if  they  believed 
from  the  evidence  that  payment  had  been  unreason- 
ably and  vexatiously  delayed,  they  might  allow  5  per 
cent,  interest  from  the  time  said  payment  was  so  de- 
layed to  the  present  time,  and  no  objection  was  or  is 
made  to  such  instruction.  Whether  or  not  the  delay 
in  payment  was  unreasonable  and  vexatious  was  a 
question  of  fact  for  the  jury,  and  we  are  not  disposed 
to  disturb  the  finding  upon  that  issue. 

Other  objections  urged  are  not  of  suflBcient  merit 
to  require  discussion. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Henry  J.  Macfarland^  Complainant^  y.  William  T.  Utz 

et  aL,  Defendants. 

Bumah  A.  Grouse,  (Cross-Complainant),  Defendant  in 
Error,  y.  Archibald  W.  McCandless  et  aL,  (Cross- 
Defendants),  Plaintiffs  in  Error. 

Gen.  No.  16,831. 

1.  MoBTOAGES — When  barred.  The  mortgage  is  a  mere  incident 
to  the  debt  and  is  barred  only  when  the  debt  is  barred. 

2.  Statute  of  limitations — construction.  Sections  11  and  16 
of  the  statute  of  limitations  are  to  be  construed  together. 

3.  MoBTOAQES — when  payment  of  note  not  assumed.  By  accept- 
ing a  conveyance  of  property  subject  to  a  trust  deed  one  does  not 
assume  the  payment  of  the  note  secured  by  such  deed. 

4.  MoBTOAOES — when  payment  of  principal  not  assumed.  Where 
a  person  who  accepts  a  conveyance  of  property  subject  to  a  trust 
deed  to  secure  a  note  enters  into  extension  agreements  with  the 
holder  of  such  note  and  agrees  to  pay  interest  and  does  so  pay, 
no  personal  liability  on  the  part  of  such  person  to  pay  the  prin- 
cipal of  the  note  is  created. 

5.  MoBTGAOES — statute  of  limitations.  ^Where  conveyance  of  prop- 
erty is  made  subject  to  a  trust  deed  to  secure  a  note»  the  running 
of  the  statute  of  limitations  in  favor  of  the  grantor  against 
the  holder  of  the  note  is  prevented  by  payments  of  interest  by  the 
grantee. 

6.  Mortgages — when  statute  of  limitations  cannot  he  interposed. 
If  the  grantor  of  property  subject  to  a  trust  deed  to  secure  a  note 
pays  the  interest  thereon  the  grantee  cannot  interpose  the  stat- 
ute of  limitations  to  defeat  foreclosure. 

7.  Mortgages — when  foreclosure  decree  is  in  rem.  A  foreclo- 
sure decree  involved  is  in  rem  where  the  suit  is  brought  against  the 
maker  of  the  note -secured  by  a  trust  deed  after  such  maker  con- 
veyed the  property  subject  to  such  deed  and  reconveyance  has  been 
decreed. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  .11^ 
1912. 
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AsHORAFT  &  AsHCRAFT,  toT  plaintiflf  in  error ;  E.  M. 
AsHCBAFT,  of  counsel. 

Lacknbb,  Butz  &  Miller,  for  defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
conrt. 

This  writ  of  error  is  prosecuted  by  Archib^iJ  W. 
McCandless,  and  Kate  C.  McCandless,  his  wife,  to  re- 
view the  record  of  a  proceeding  in  equity  in  the  Cir- 
cuit Court,  wherein  a  decree  was  entered  foreclosing 
a  certain  trust  deed. 

In  March,  1896,  McCandless  purchased  ^  partner- 
ship interest  for  the  term  of  five  years  in  an  estab- 
lished business  conducted  by  John  N.  Crouse,  and  in 
consideration  therefor  conveyed  to  said  Crouse  certain 
real  estate  in  the  city  of  Chicago,  subject  to  the  trust 
deed  incumbrance  here  involved,  given  to  secure  the 
note  of  McCandless  for  $4,500,  bearing  date  April  18, 
1893,  payable  in  five  years  to  Nony  Williams.  Said 
deed  recites  a  consideration  of  $15,000,  but  it  is  agreed 
that  the  actual  consideration  was  $10,350.  In  further 
consideration  of  said  purchase  by  McCandless  he  gave 
to  Crouse  his  note  for  $4,650,  payable  out  of  his  share 
of  the  profits  of  the  business  in  excess  of  $5,000  per 
annum.  October  15,  1897,  the  partnership  was  dis- 
solved as  of  October  1,  1897,  the  terms  of  dissolution 
and  settlement  to  be  thereafter  agreed  upon.  Feb- 
ruary 3,  1898,  McCandless  filed  his  bill  in  equity  in  the 
Superior  Court  against  Crouse,  charging  that  he  was 
induced  to  enter  into  said  partnership  contract  by  the 
fraudulent  representations  of  Crouse  and  praying  that 
said  contract  be  rescinded  and  the  consideration  (the 
property  conveyed  and  the  note  for  $4,650)  be  restored 
to  him.  The  owner  and  holder  of  the  note  and  trust 
deed  here  involved  was  not  made  a  party  to  said  bill 
and  said  note  and  trust  deed  were  not  mentioned  in  said 
bill.  On  April-  18,  1908,  while  said  proceeding  was 
pending  said  note  matured  by  its  terms  and  Crouse 
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procured  from  its  owner  and  holder,  Nony  Williams, 
an  extension  of  two  years  for  its  payment,  and  on 
April  18,  1900,  Grouse  procured  a  like  extension  of 
three  years,  or  until  April  18,  1903.  In  neither  of  the 
said  extension  agreements  did  Crouse  agree  to  pay 
the  principal  of  said  note.  On  March  19,  1904,  a  de- 
cree was  entered  in  the  Superior  Court  adjudging  that 
McCandless  was  entitled  to  recover  from  Crouse  seven- 
teiiths  of  the  bonus  of  $15,000  paid  by  him  for  a  one- 
half  interest  in  the  partnership  and  requiring  Crouse 
to  pay  to  McCandless  $9,000,  and  to  surrender  to  him 
the  note  for  $4,650.  Upon  the  appeal  of  Crouse  from 
said  decree  to  this  court  said  decree  was  reversed  and 
the  cause  remanded  to  the  Superior  Court.  By  the 
judgment  of  this  court  McCandless  was  held  to  be 
entitled  to  a  reconveyance  from  Crouse  of  the  real 
estate,  upon  which  the  trust  deed  here  involved  was  a 
lien,  and  to  a  decree  against  Crouse  for  $2,189.31,  and 
for  the  cancellation  and  surrender  by  Crouse  of  the 
note  for  $4,650.  Crouse  v.  McCandless,  121  111.  App. 
237.  From  the  judgment  of  this  court  McCandless 
prosecuted  his  appeal  to  the  Supreme  Court,  where 
said  judgment  was  affirmed.  McCandless  v.  Crouse, 
220  111.  344.  In  the  Supreme  Court  Mr.  Justice  Wil- 
kin, after  stating  the  views  of  the  court  upon  the 
proper  accounting  to  be  had  between  the  parties,  said  : 

** These  views  are  in  harmony  with  the  decision  of. 
the  Appellate  Court,  and  are  based  upon  the  presump- 
tion that  the  condition  and  value  of  the  real  estate  to 
be  reconveyed  have  not  been  deteriorated  by  any  act 
of  the  appellee  (Crouse)  or  through  any  neglect  of 
legal  duty  on  his  part.  Should  the  contrary  be  shown 
the  court  below  can  adjust  the  equities  between  the 
parties  in  that  regard." 

On  March  19, 1907,  said  cause  was  re-docketed  in  the 
Superior  Court  and  on  June  25,  1907,  it  was  found 
by  said  court  that  on  June  12th  preceding  Crouse  had 
tendered  to  McCandless  $2,189.31  in  legal  tender,  also 
a  deed,  being  the  reconveyance  of  the  real  estate  di- 
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rected  to  be  made  by  the  Appellate  Court,  also  the 
note  for  $4,650,  and  that  McCandless  then  accepted 
said  $2,189.31,  but  did  not  accept  said  deed  and  note, 
claiming  that  the  condition  and  value  of  said  real  es- 
tate had  been  deteriorated  by  the  act  and  neglect  of 
legal  duty  on  the  part  of  Grouse.  The  court  also  then 
found  that  a  like  tender  of  said  amount  and  of  said 
deed  and  note  had  been  made  on  behalf  of  Grouse  to 
McGandless  on  August  2,  1906.  Thereafter,  on  Jan- 
uary 13, 1908,  while  the  suit  at  bar  was  pending  in  the 
Gircuit  Gourt,  an  order  was  entered  in  the  Superior 
Gourt  referring  the  said  cause  for  an  accounting,  etc., 
to  a  master  to  take  and  report  the  evidence  witii  his 
conclusions,  as  to  whether  or  not  the  condition  and 
value  of  the  real  estate  there  involved  had  or  had  not 
been  deteriorated  by  an  act  of  Grouse,  or  through  the 
neglect  of  any  legal  duty  on  his  part,  and  if  so,  in 
what  amount.  Said  cause  is  still  pending  in  the  Su- 
perior Gourt  upon  such  reference.  On  July  2,  1904, 
defendant  in  error,  Rumah  A.  Grouse,  wife  of  John 
N.  Grouse,  purchased  from  Nony  Williams  the  note 
for  $4,500  secured  by  the  deed  of  trust  here  involved, 
and  has  since  remained  the  legal  holder  and  owner 
of  said  note.  Subsequent  to  the  conveyance  on  April 
26,  1896,  of  the  real  estate  by  McGandless  to  Grouse, 
subject  to  the  trust  deed,  McGandless  made  no  pay- 
jnents  of  principal  or  interest  on  the  note  which  said 
trust  deed  was  given  to  secure,  but  the  interest  accru- 
ing on  said  note  up  to  January  2,  1905,  was  paid  by 
Grouse. 

On  September  5,  1907,  Henry  J.  Macfarland  filed 
his  original  bill  in  the  Gircuit  Court  to  foreclose  the 
trust  deed  given  to  secure  said  note  for  $4,500,  then 
owned  by  Eumah  A.  Grouse.  The  bill  appears  to 
have  been  filed  by  Macfarland  at  the  request  of  John 
N.  Grouse,  upon  the  assumption  that  the  foreclosure 
of  the  trust  deed  would  not  be  contested.  Plaintiffs 
in  error  answered  the  bill,  admitting  the  execution  of 
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the  note  and  trust  deed,  but  denying  that  Macfarland 
was  the  owner  thereof,  and  alleging  that  said  note 
was  paid  by  the  owner  of  the  premises  or  by  some 
one  for  him  or  on  his  account.  Eumah  A.  Grouse  and 
John  N.  Grouse  also  answered  said  bill  admitting  the 
making  of  said  note  and  trust  deed,  but  denying  that 
Macfarland  was  the  legal  or  equitable  owner  of  the 
same.  Kumah  A.  Grouse,  as  the  legal  holder  and 
owner  of  said  note  and  trust  deed,  then  filed  her  cross- 
bill to  foreclose  said  trust  deed,  and  the  original  bill 
filed  by  Macfarland  was  thereafter  dismissed  for  want 
of  equity.  In  their  answer  to  said  cross-bill  plain- 
tiffs in  error  admitted  the  execution  of  the  note  and 
trust  deed;  denied  that  cross-complainant  was  the 
owner  and  legal  holder  of  the  same ;  alleged  that  said 
note  had  been  paid;  and  set  up  the  ten  year  statute 
of  limitations  and  laches  in  bar  of  the  action.  The 
issues  made  by  said  cross-bill  and  answer,  and  the 
replication  to  said  answer,  were  referred  to  the  mas- 
ter to  take  the  proofs  and  report  the  same,  together 
with  his  conclusions.  Upon  the  issues  of  fact  involved 
the  report  of  the  master  was  favorable  to  the  cross- 
complainant,  and  the  master  further  reported  that, 
while  personal  liability  on  the  note  as  against  Archi- 
bald W.  McCandless  was  barred  by  the  statute  of 
limitations,  the  right  of  cross-complainant  to  fore- 
close the  trust  deed  still  existed.  In  accordance  with 
the  recommendation  of  the  master  a  decree  foreclosing 
said  trust  deed  was  entered. 

Upon  the  issues  of  fact  involved  the  evidence  sup- 
ports the  findings  of  the  master  incorporated  in  the 
decree. 

Plaintiffs  in  error  say  the  vital  question  is  whether 
or  not  the  act  of  John  N.  Grouse,  to  whom  plaintiffs  in 
error  conveyed  the  property  in  1896,  subject  to  the 
trust  deed,  in  making  the  extension  agreements  with 
the  then  holder  of  the  note  secured  by  said  trust  deed 
and  by  his  payment  of  interest  on  said  note  after  its 
maturity,  extended  the  obligation  and  stopped  the  run- 
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ning  of  the  statute  of  limitations  as  against  plaintiff 
in  error,  Archibald  W.  McCandless,  who  paid  nothing 
on  the  note  after  conveying  the  property  to  Grouse, 
and  was  never  asked  to  do  so  by  anyone.  The  posi- 
tion assumed  by  plaintiffs  in  error  is  predicated  upon 
the  theory  that  no  foreclosure  can  be  had  under  the 
trust  deed  apart  from  the  existence  of  a  personal  lia- 
bility, upon  the  note  against  the  maker  or  against  one 
who  may  have  assumed  its  payment. 

It  has  been  repeatedly  held  that  sections  11  and  16 
of  the  act  in  regard  to  limitations  are  to  be  construed 
together;  that  the  mortgage  is  a  mere  incident  of  the 
debt  and  is  barred  only  when  thfe  debt  is  barred;  and 
that  a  suit  to  foreclose  a  mortgage  may  be  commenced 
at  any  time  after  the  last  payment  of  interest  upon 
the  note  which  said  mortgage  was  given  to  secure. 
Schifferstein  v.  Allison,  123  111.  662;  Eichey  v.  Sin- 
clair, 167  111.  184 ;  Murray  v.  Emery,  187  111.  408 ;  Stein 
V.  Kaun,  244  111.  32. 

By  accepting  a  conveyance  of  the  property  subject 
to  the  trust  deed  Grouse  did  not  assume  the  payment 
of  the  note  secured  by  said  trust  deed,  nor  did  the 
extension  agreements  entered  into  between  Grouse 
and  Nony  Williams,  the  then  holder  of  said  note,  on 
April  18,  1898,  and  April  18,  1900,  whereby  Grouse 
agreed  to  pay  the  interest  on  said  note,  or  the  act  of 
Grouse  in  thereafter  paying  such  interest,  create  a 
personal  liability  upon  the  part  of  Grouse  to  pay  the 
principal  of  said  note.  Eay  v.  Lobdell,  213  111.  389; 
Scholten  v.  Barber,  217  111.  148. 

The  payments  of  interest  upon  the  note  from  1897 
to  1905  inclusive  by  Grouse  as  the  owner  of  the  equity 
of  redemption  in  the  mortgaged  property  was  made 
both  for  the  benefit  of  himself  and  for  the  benefit  of 
plaintiffs  in  error,  his  grantors,  and  such  payment  of 
interest  served  to  toll  the  statute  of  limitations  and 
to  keep  alive  the  debt  for  the  payment  of  which  the 
mortgaged  property  was  primarily  liable. 
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The  decree  of  foreclosure  here  involved  is  in  rem, 
not  in  personam. 

In  Pinkney  v.  Weaver,  216  HI.  185,  Joseph  Verkler 
and  wife,  on  Nov.  24,  1884,  conveyed  to  Ada  Boggy 
certain  land  for  life  with  reversion  over  to  the  heirs  ' 
of  her  body  surviving  to  their  majority,  and  in  the 
event  of  their  death  prior  thereto,  to  the  grantors  and 
their  heirs.  Said  conveyance  was  made  subject  to  a 
trust  deed  executed  by  the  grantors  to  secure  the  pay- 
ment of  their  note  maturing  April  1,  1889,  the  interest 
upon  which  note  was  thereafter,  in  1890  and  1891,  paid 
by  the  grantee,  who  had  then  procured  a  conveyance 
from  the  heirs  of  the  grantors  of  their  contingent  re- 
mainder. On  September  14,  1899,  being  more  than 
ten  years  after  the  maturity  of  the  note,  the  holder 
thereof  filed  a  bill  to  foreclose  the  trust  deed,  and  it 
was  held  that  the  payments  of  interest  by  the  grantee 
operated  to  arrest  the  running  of  the  statute  of  limi- 
tations as  against  both  her  life  estate  and  the  rever- 
sionary estate.  Keferring  to  the  payment  of  interest 
by  said  grantee  it  was  there  said :  *  *  She  had  full  right 
to  protect  her  estate,  and  all  possible  interests,  from 
foreclosure  and  sale  under  the  trust  deed  by  paying 
the  annual  interest  as  it  fell  due  on  the  note  secured 
by  the  trust  deed. '  * 

By  the  terms  of  the  trust  deed  the  land  was  pri- 
marily liable  for  the  payment  of  the  debt,  and  Grouse, 
as  the  grantee  of  plaintiflfs  in  error,  having  acquired 
the  title  to  said  land  subject  to  said  trust  deed,  was 
burdened  with  the  obligation  to  pay  the  debt  or  suf- 
fer the  loss  of  the  land  by  foreclosure  and  sale.  Apart 
from  the  payment  of  interest  the  extension  agree- 
ments entered  into  between  Grouse  and  the  holder  of 
the  note  are  without  special  significance.  The  pay- 
ment of  interest  upon  the  note  is  the  vital  thing.  If 
such  interest  had  been  paid  by  McGandless,  the  stat- 
ute of  limitations  could  not  have  been  interposed  by 
his  grantee.  Grouse,  to  defeat  a  foreclosure  of  the 
trust  deed  (Emory  v,  Keighan,  88  111.  482),  and  we 
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perceive  no  reason  why  the  payment  of  interest  by 
Cronse  should  not  preclude  plaintiffs  in  error  from 
successfully  invoking  the  statute  of  limitations  in  bar 
of  the  action. 

The  conclusion  at  which  we  have  arrived  is  decisive 
of  the  case  against  plaintiffs  in  error  and  renders  it 
unnecessary  to  consider  the  other  questions  sought  to 
be  raised. 

There  is  no  error  in  the  record  and  the  decree  is 
affirmed. 

Decree  affirmed. 


George  J.  Cooke  Company,  Defendant  in  Error,  v. 

Peter  Hell,  Plaintiff  in  Error. 

Oen.  No.  16,833. 

1.  Damages — breach  of  contract  for  sale  of  heer.  Where  de- 
fendant saloon  keeper  broke  a  contract  to  buy  beer  from  plaintiff 
brewing  company  at  the  market  price,  and  the  contract  shows  the 
beer  was  to  be  manufactured  by  plaintiff,  the  measure  of  dam- 
ages is  the  difference  between  cost  of  manufacture  and  contract 
price. 

2.  Damages — tohere  contract  is  for  sale  and  not  for  manuf€ictwre. 
Where  there  is  a  contract  merely  for  the  sale  and  not  for  its  manu* 
facture,  the  measure  of  damages  for  a  breach  thereof  is  the  dif- 
ference between  the  contract  price  and  the  market  price. 

3.  Sales — construction  of  contract.  A  contract  will  be  construed 
to  be  for  the  sale  of  beer  to  be  manufactured  by  the  seller  where  the 
seller  is  a  brewer  and  the  contract  stipulates  that  it  may  be  sus- 
pended if  the  seller  is  "prevented  or  hindered  in  carrying  out  its 
provisions  by  the  partial  or  total  destruction  of  its  plant" 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hbnkt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11» 
1912. 

Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in 
error;  John  C.  Slack,  of  counsel. 

Harry  A.  Daugherty,  for  defendant  in  error. 
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Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  the  Municipal  Court  by  the 
George  J.  Cooke  Company,  a  corporation,  defendant 
in  error,  against  Peter  Hell,  plaintiff  in  error,  to  re- 
cover damages  for  the  alleged  breach  by  plaintiff  in 
error  of  the  following  contract: 

**FoR  AND  IN  Consideration  of  One  Dollar  ($1.00) 
in  hand  paid  by  each  of  the  parties  hereto  to  the  other, 
the  receipt  of  which  is  hereby  mutually  confessed,  the 
Geo.  J.  Cooke'  Co.,  a  legal  Illinois  corporation,  party 
of  the  first  part,  sells  and  Peter  Hell,  of  Chicago,  Cook 
County,  Illinois,  party  of  the  second  part,  buys  One 
Thousand  barrels  of  beer,  to-wit : 

*  *  1st.  All  of  said  beer  shall  be  delivered  by  said  first 
party  to  the  place  of  business  of  said  second  party  at 
2384,  115th  St.  (Kensington),  Chicago,  Illinois,  and 
to  no  other  place,  and  none  of  said  beer  shall  be  sold 
or  otherwise  disposed  of  by  said  second  party  in  the 
original  packages. 

*  *  2nd.  All  beer  delivered  hereunder  shall  be  of  good 
and  merchantable  quality  and  shall  be  delivered  as 
said  second  party  may  from  time  to  time  direct,  ex- 
cept that  no  deliveries  shall  be  made  on  Sundays  or 
legal  holidays,  and  that  all  of  said  beer  shall  be  de- 
livered and  taken  within  and  during  the  period  of 
time  becrinning  July  23rd,  1907,  and  ending  July  23rd, 
1909.    Time  is  of  the  essence  of  this  Contract. 

**It  is  agreed  and  understood  by  and  between  the 
parties  hereto  that  no  less  than  8  barrels  and  no  more 
than  25  barrels  of  the  said  beer  shall  be  delivered  and 
taken  during  each  week  of  the  period  of  time  herein- 
before mentioned. 

**3rd.  Said  second  party  agrees  to  pay  said  first 
party  for  all  beer  delivered  hereunder  at  the  rate  of 
market  price,  per  barrel,  net  cash  on  delivery,  except- 
ing that  said  second  party  agrees  to  pay  as  much 
more  for  each  barrel  delivered  hereunder,  over  and 
above  the  price  herein  mentioned,  as  the  United  States 
Government  tax  may  be  increased  over  and  above  $1.00 
per  barrel. 

**4th.    It  is  agreed  and  understood  by  and  between 
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the  parties  hereto  that  the  performance  of  this  Con- 
tract may  be  suspended  if  the  said  first  party  is  pre- 
vented or  hindered  in  carrying  out  its  provisions  by 
the  partial  or  total  destruction  of  its  plant,  machinery 
or  equipment  by  fire,  action  of  the  elements  or  acci- 
dent, or  by  strikes  or  lockouts,  or  if  said  second  party 
is  prevented  or  hindered  in  disposing  of  said  beer,  by 
fire  or  other  damage  to  the  premises  used  by  him  for 
that  purpose ;  it  being  understood,  however,  that  such 
suspension  shall  continue  only  during  the  existence  of 
such  disability  or  hindrance,  and  provided  that  either 
party  may  declare  the  Contract  annulled  if  any  such 
disability  or  hindrance  continues  for  a  period  of  six 
months  or  more. 

.  *'5th.  It  is  further  and  especially  agreed  by  and  be- 
tween the  parties  hereto,  that  in  the  event  that  either 
party  fails  to  perform  any  and  all  of  the  provisions 
of  this  Contract,  the  party  so  failing  will  pay  to  the 
other  party,  as  agreed  and  liquidated  damages  for 
such  failure,  the  sum  of  $2.00  for  each  and  every  barrel 
of  beer  herein  contracted  for,  which  at  the  time  of  such 
failure  has  not  been  delivered. 

* '  6th.  This  Contract  may  be  assigned  by  said  second 
party  only  with  the  conisent  of  said  first  party,  en- 
dorsed in  writing  hereon. 

**For  the  faithful  performance  of  this  Contract  by 
tlie  second  party,  first  party  agrees  to  allow  second 
party  about  the  first  day  of  each  month,  fifty  cents 
(50c)  per  barrel  for  each  and  every  barrel  sold  as 
above  provided  by  second  party  during  the  previous 
month. 

* '  In  witness  whereof,  said  first  party  had  caused  these 
presents  to  be  executed  on  its  behalf  by  its  duly  au- 
thorized agent,  and  said  second  party  has  hereunto 
set  our  hand  and  seal  this  17th  day  of  July,  1907. 

George  J.  Cooke,  Co., 

By  Geo.  J.  Cooke,  Pres. 
Peter  Hell     (Seal.) 

*' Signed,  sealed  and  delivered 
in  the  presence  of 
J.  A.  Flanigan.'' 
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A  trial  by  jury  resulted  in  a  verdict  and  judgment 
against  plaintiff  in  error  for  $971.25. 

During  the  month  of  August,  1907,  and  up  to  Sep- 
tember 17  following,  defendant  in  error  delivered  to 
plaintiff  in  error  75  barrels  of  beer  which  was  paid 
for  by  plaintiff  in  error  according  to  the  terms  of  the 
contract.  Thereafter  plaintiff  in  error  refused  to  or- 
der or  to  accept  the  delivery  of  any  more  beer  from 
defendant  in  error  under  claim  of  a  right  to  rescind 
and  repudiate  the  contract. 

The  rule  as  to  the  measure  of  damages  adopted  by 
the  court  below  was  the  difference  between  the  cost 
per  barrel  of  manufacturing  and  delivering  the  beer 
and  the  contract  price,  whiob  was  market  price. 

It  is  urged  on  behalf  of  plaintiff  in  error  that  the 
contract  in  question  should  properly  be  construed  as  a 
contract  for  the  sale  of  beer  merely  and  not  as  a  con- 
tract for  the  sale  of  beer  to  be  manufactured  by  de- 
fendant in  error,  and  that  the  rule  which  should  have 
been  adopted  as  to  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  the  market 
price,  and  that  as  the  price  stipulated  in  the  contract 
was  the  market  price  defendant  in  error  was  not  in 
any  event  entitled  to  recover  more  than  merely  nomi- 
nal damages. 

In  Wolf  V.  George  J.  Cooke  Co.,  No.  13,464,  opinion 
ffled  in  this  court,  Nov.  22, 1907,  not  reported,  wherein 
the  contract  involved  was  precisely  like  the  contract 
in  the  case  at  bar  in  the  particular  in  question,  it  was 
said :  *  *  The  contract  shows  by  its  terms  that  the  beer 
was  to  be  manufactured  by  the  plaintiff,  and  the  plain- 
tiff was  entitled  to  recover  the  difference  between  the 
cost  of  manufacture  and  the  contract  price. ' '  We  are 
in  accord  with  the  conclusion  announced  in  the  Wolf 
ease. 

The  fourth  clause  of  the  contract,  whereby  it  is 
provided  that  the  contract  may  be  suspended  if  de- 
fendant in  error  is  *' prevented  or  hindered  in  carry- 
ing out  its  provisions  by  the  partial  or  total  destruo- 
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tion  of  its  plant,''  etc.,  taken  in  connection  with  the 
fact  that  defendant  in  error  was  known  to  be  engaged 
in  the  manufacture  of  beer,  unmistakably  implies  that 
the  beer  contracted  to  be  sold  was  to  be  manufactured 
by  it.  The  contract  in  effect  provides  for  the  sus- 
pension of  its  performance  in  the  event  that  defend- 
ant in  error  ''  is  prevented  or  hindered''  from  manu- 
facturing the  beer,  it  thereby  agrees  to  sell.  If  the 
contract  had  been  merely  for  the  sale  of  beer  gener- 
ally of  good  and  merchantable  quality  the  parties 
would  doubtless  have  incorporated  in  the  contract  a 
provision  for  its  suspension  in  the  event,  also,  that 
defendant  in  error  was  unable  to  procure  such  beer. 

If  it  be  conceded  that  some  of  the  beer  delivered 
by  defendant  in  error  to  plaintiff  in  error  was  not  of 
the  quality  contracted  for,  and  that  plaintiff  in  error 
would  have  had  the  right  to  return  such  portion  of 
said  beer  and  to  have  rescinded  the  contract,  if  it  ap- 
peared that  defendant  in  error  delivered  an  inferior 
quality  of  beer  under  circumstances  indicating  an  in- 
tention on  its  part  to  avoid  the  contract,  the  evidence 
discloses  that  plaintiff  in  error  did  not  return  any 
beer  to  defendant  in  error,  and  further  discloses  a 
purpose  on  the  part  of  plaintiff  in  error  to  repudiate 
the  contract  at  the  instigation  of  a  competitor  of  de- 
fendant in  error,  even  though  defendant  in  error  had 
delivered  beer  of  the  quality  required  by  the  contract. 

Upon  the  issues  of  fact  involved  the  verdict  of  the 
jury  is  not  contrary  to  the  manifest  weight  of  the  evi- 
dence, and  the  record  is  free  from  any  prejudicial 
errors  of  law. 

The  judgment  is  aflSrmed. 

Judgment  affirmed. 
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6.  C.  Bent,  Befendant  In  Error,  y,  J«  E«  Sexsmlth, 

Plaintiff  in  Error. 

Gen.  No.  16,840. 

Damages — ttreach  of  huilding  contract.  Where  defendant  repu- 
diates a  building  contract  by  the  terms  of  which  he  was  to  pay 
plaintiff  upon  presentation  of  an  architect's  certificate,  plaintiff 
may  treat  the  contract  as  rescinded  and  recover  reasonable  value 
of  Work  and  material  without  such  certificate. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Mancha  Bano- 
OKMEYEK,  Judge,  presiding.  Heard  li^  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912. 

Elmeb  H.  Adams,  Dwioht  S.  Bobb  and  Asa  G. 
Adams,  for  plaintiflf  in  error. 

Stedman  &  SoELKE,  f or  defendant  in  error. 

Mb.  Justice  Batjme  delivered  the  opinion  of  the 
conrt. 

On  December  6,  1909,  defendant  in  error,  a  build- 
ing contractor,  entered  into  a  written  contract  with 
plaintiff  in  error,  the  owner  of  certain  premises  in 
Chicago,  for  the  construction  of  an  apartment  bnild- 
ing  for  $4,288.00.  The  contract  provided  that  the  work 
should  be  started  at  once  and  pushed  to  completion 
as  rapidly  as  the  weather  conditions  would  permit. 
In  other  respects,  the  provisions  of  the  contract  con- 
formed with  the  provisions  ordinarily  contained  in 
building  contracts.  Immediately  after  the  making  of 
the  contract,  defendant  in  error  did  all  or  nearly  all 
the  excavating  for  the  walls,  and  contracted  for  ma- 
terial, some  of  which  was  delivered  at  the  premises. 
About  the  middle  of  December  defendant  in  error  was 
obliged  to  quit  work,  because  of  the  inclemency  of  the 
weather,  and  thereafter  did  no  further  work  under  the 
contract.  Based  upon  his  claim  that  plaintiflf  in  error 
had  refused  to  permit  him  to  do  any  further  work  and 
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had  repudiated  the  contract,  defendant  in  error 
brought  suit  in  the  Municipal  Court  to  recover  for 
labor  and  material  performed  and  furnished  under 
the  contract,  for  necessary  expenses  incurred  by  rea- 
son of  the  alleged  repudiation  by  plaintiff  in  error  of 
the  contract,  and  for  loss  of  profits  occasioned  thereby. 
A  trial  by  the  court  resulted  in  a  finding  and  judgment 
against  plaintiff  in  error  for  $185.  No  recovery  was 
allowed  defendant  in  error  for  loss  of  profits,  because 
he  had  neglected  to  procure  a  permit  from  the  munic- 
ipal authorities  for  the  construction  of  the  building. 

The  evidence  bearing  upon  the  question  whether  or 
not  defendant  in  error  ceased  further  work  for  some 
reason  personal  to  himself  or  was  directed  by  plaintiff 
in  error  to  do  no  further  work  under  the  contract  is 
conflicting,  but  a  consideration  of  such  evidence  im- 
pels us  to  the  conclusion  that  the  claim  of  defendant 
in  error  in  that  regard  was  substantially  established 
and  that  the  conduct  of  plaintiff  in  error  amounted  to 
a  repudiation  by  him  of  the  contract.  The  attendant 
facts  and  circumstances,  which  are  not  necessary  to  be 
here  detailed,  are  strongly  corroborative  of  the  claim 
of  defendant  in  error  in  that  regard. 

It  is  not  seriously  urged  that  if  a  recovery  may  be 
had  the  damages  awarded  are  excessive,  but  it  is  in- 
sisted that  the  procurement  by  defendant  in  error  of 
the  architect's  certificate  was  a  condition  precedent 
to  his  right  to  recover.  By  the  terms  of  the  contract 
payment  for  work  and  material  was  only  required  to 
be  made  by  plaintiff  in  error  upon  presentation  of  the 
architect's  certificate,  but  as  such  contract  was  abro- 
gated and  repudiated  by  plaintiff  in  error  without 
fault  of  defendant  in  error,  the  latter  may  treat  the 
contract  as  rescinded,  and  recover  the  reasonable  value 
of  the  work  and  material  and  the  money  necessarily 
expended  by  him  without  such  architect's  certificate. 
Bonnet  v.  Glattfeldt,  120  111.  166. 

There  is  no  error  in  the  record  and  the  judgment  is 
afiBrmed. 

Judgment  affirmed. 
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Claim  of  Barbara  Lennartz,  y.  Estate  of  Peter  Fopp, 

deceased. 

On  Appeal  of  Barbara  Lennartz,  Appellant,  y.  Estate 
of  Peter  Popp,  deceased,  Appellee. 

Gen.  No.  16,848. 

1.  AoKNOWLBDouENT — evidence  insufficient  to  impeach.  In  a  pro- 
ceeding against  the  estate  of  a  deceased  trustee  to  obtain  damages 
for  a  wrongful  release  of  a  trust  deed,  on  an  issue  whether  the 
release  was  forged,  a  son  of  the  decedent  identified  a  photograph 
as  that  of  his  father  but  did  not  testify  that  it  was  a  correct  like- 
ness at  the  time  an  acknowledgment  of  the  release  was  made. 
It  was  a  custom  of  the  decedent  in  regard  to  acknowledgments  to 
go  to  a  certain  notary  at  the  place  where  the*  notary  in  question 
was  employed.  Such  notary  testified  in  the  probate  court,  six 
years  after  the  transaction,  that  he  was  employed  at  such  place 
and  that  he  was  not  acquainted  with  the  releasor,  but  had  a  recol- 
lection of  meeting  with  a  man  by  that  name,  that  he  could  not 
identify  him  from  the  photograph,  that  he  had  no  independent  recol- 
.lection  of  the  transaction  and  that  it  was  his  name  signed  to  the 
acknowledgment.  Held,  the  evidence  was  insufficient  to  impeach  the 
certificate  of  acknowledgment. 

2.  CouBTS — when  former  decision  uHU  control.  Where  on  a  for- 
mer appeal  the  same  evidence  as  to  the  liability  of  a  trustee  in  a 
deed  of  trust,  who  is  alleged  to  have  wrongfully  released  the 
deed,  was  considered  as  is  offered  in  the  case  at  bar,  together  with 
evidence  as  to  the  insolvency  of  the  makers  of  the  secured  note, 
the  decision  on  such  appeal  will  control,  even  though  there  is  no 
evidence  in  the  case  at  bar  tending  to  show  the  insolvency  of  the 
makers  of  the  note. 

3.  MoBjGAGES — lorongful  release  ty  trustee.  In  a  proceeding 
by  the  holder  of  a  secured  note  to  obtain  damages  from  a  trustee 
alleged  to  have  wrongfully  released  a  deed  of  trust,  evidence  tend- 
ing to  show  the  insolvency  of  the  makers  of  the  note  is  not  nee* 
essary  to  establish  a  prima  facie  right  of  recovery,  but  is  relevant 
and  material  merely  upon  the  question  of  the  measure  of  dam- 
ages. 

4.  MoBTOAGEs — evidence  inadmissible  to  show  absence  of  release. 
In  a  proceeding  by  the  holder  of  a  secured  note  to  obtain  damages 
from  a  trustee  in  a  deed  of  trust  alleged  to  have  wrongfully  re- 
leased the  deed,  on  an  issue  that  the  release  was  a  forgery,  evi- 
dence of  the  deceased  trustee's  son  as  to  his  father's  custom  in 
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going  to  a  certain  notary  with  regard  to  acknowledgments  is  not 
admissible. 

5.  MoBTOAGES7~&iir(i6n  of  proving  wrongful  release.  In  an  action 
by  the  holder  of  a  secured  note  for  damages  for  an  alleged  wrong- 
ful release  of  the  deed  of  trust,  on  proof  of  a  prima  fade  case 
the  burden  does  not  shift  and  an  instruction  that  the  plaintiff 
must  prove  his  case  by  a  preponderance  of  evidence  is  proper. 

6.  MoBTOAGES — when  instruction  assuming  consent  to  release  is 
improper.  Where  a  holder  of  a  secured  note  sues  for  damages  for 
a  wrongful  release  of  the  deed  of  trust  and  there  Is  no  evidence 
that  plaintiff  consented  to  a  release  of  the  deed,  an  instruction  that 
if  the  Jury  find  that  plaintiff  consented  to  the  execution  of  the  re- 
lease there  can  be  no  recovery  assumes  evidence  of  such  fact  and  is 
improper. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  BiEBBrrr 
W.  PiNCKNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Reversed  and  remanded.  Opin- 
ion filed  December  11,  1912. 

F.  P.  Read  and  Charles  F.  Vogel,  for  appellant. 
LaceneB;  Butz  &  Miller,  for  appellee. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

In  1898  the  appellant,  Barbara  Lennartz,  filed  her 
claim  in  the  Probate  Court  of  Cook  county  against  the 
Estate  of  Peter  Popp,  deceased,  appellee,  for  dam- 
ages sustained  by  reason  of  the  alleged  wrongful  exe- 
cution and  delivery  by  said  deceased  of  a  certain  re- 
lease of  a  certain  deed  of  trust  from  Nora  and 
Bernhard  Behrend  to  said  deceased,  as  trustee,  se- 
curing a  note  for  $3,500,  owned  and  possessed  by 
said  appellant,  which  note  was  alleged  to  be  due 
and  unpaid.  From  the  judgment  of  the  Probate 
Court  allowing  said  claim  against  said  estate  in  the 
sum  of  $2,990,  as  of  the  7th  class,  appellee  prayed  an 
.appeal  to  the  Circuit  Court  where  the  third  trial  had 
before  a  jury  in  February,  1910,  resulted  in  a  verdict 
in  favor  of  appellee  and  judgment  against  appellant 
for  costs,  to  reverse  which  judgment  this  appeal  is 
prosecuted. 
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Upon  a  former  appeal  from  a  like  judgment  entered 
by  the  Circuit  Court  upon  a  directed  verdict  for  appel- 
lee, such  judgment  was  reversed  and  the  cause  re- 
manded. Lennartz  v^  Estate  of  Peter  Popp,  118  HI. 
App.  31. 

The  following  documentary  evidence  was  offered  by 
appellant  and  admitted : 

1.  A  note  for  $3,500,  executed  by  Nora  and  Bern- 
hard  Behrend,  bearing  date  May  2, 1892,  payable  on  or 
before  five  years  after  date  to  the  order  of  appellant 
with  interest  at  6%,  payable  semi-annually.  Which 
note  bore  indorsements  showing  payment  of  interest  to 
May  2,  1893,  May  2,  1894,  and  May  2,  1895,  and  a 
further  indorsement  as  follows :    ' '  $135.  Pd. ' ' 

2.  A  trust  deed  bearing  date  May  2,  1892,  executed 
and  acknowledged  by  Nora  and  Bemhard  Behrend, 
conveying  certain  described  premises  to  Peter  Popp, 
trustee,  to  secure  the  payment  of  said  note  for  $3,500. 
Said  trust  deed  was  duly  recorded  and  contains  a  pro- 
vision as  follows: 

'  *  When  note  and  all  expenses  under  trust  deed  shall 
be  fully  paid,  grantee,  his  successor  or  legal  repre- 
sentative, shall  re-convey  premises  remaining  unsold 
to  grantors,  their  heirs  or  assigns.'^ 

3.  A  certified  copy,  in  lieu  of  the  original,  of  a  re- 
lease bearing  date  May  9,  1893,  signed  ''Peter  Popp, 
(Seal),  Trustee, *'  purporting  to  be  acknowledged  be- 
fore William  D.  Palmer,  a  notary  public,  on  July  20, 
1893,  recorded  August  21,  1893,  releasing  to  said  Nora 
and  Bemhard  Behrend  all  right,  title,  etc.,  he,  Peter 
Popp,  had  acquired  by  and  through  the  said  trust  deed 
to  the  therein  described  premises. 

4.  A  warranty  deed  duly  executed  and  acknowl- 
edged by  Nora  and  Bernhard  Behrend  on  December 
23,  1893,  recorded  December  26,  1893,  conveying  the 
same  premises  to  Johanna  Quilty  for  $5,600,  subject 
to  a  prior  incumbrance  of  $3,000,  which  said  grantee 
thereby  assumed  and  agreed  to  pay  as  part  of  the  con- 
sideration. 
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Appellant  sought  to  recover  as  damages  the  dif- 
ference between  $5,600,  the  selling  price  of  the  land, 
and  $3,000,  the  amount  of  the  incumbrance  assumed 
by  the  purchaser,  being  $2,600,  together  with  interest 
thereon  at  5%  from  January  1,  1896. 

On  behalf  of  appellee  the  executors  filed  their  veri- 
fied plea  denying  the  execution  by  Peter  Popp  of  the 
release  in  question. 

Three  defenses  to  the  claim  of  appellant  are  inter- 
posed by  appellee :  First,  that  the  alleged  release  was 
a  forger}^ ;  second,  that  if  it  was  not  a  forgery,  it  was 
executed  with  appellant's  consent;  third,  that  even  if 
it  was  not  executed  with  appellant 's  consent,  appellant 
on  this  record  has  proved  no  damages. 

The  evidence  in  support  of  the  defense  that  the  re- 
lease was  a  forgery  is,  in  substance,  as  follows :  Will- 
iam A.  Popp,  a  son  of  Peter  Popp,  testified  that  his 
father  died  December  5, 1896 ;  that  for  thirty-five  years 
prior  to  his  death  his  father  was  engaged  in  the  grocery 
business  at  No.  543  S.  Halsted  street;  that  the  pho- 
tograph shown  him  was  a  photograph  of  his  father 
taken  about  three  years  before  his  death ;  that  Palmer, 
the  notary  public,  had  died  since  the  hearing  on  the 
claim  in  the  Probate  Court;  that  the  photograph  was 
shown  to  Palmer  when  he  then  testified  as  a  witness ; 
that  his  father's  custom  in  regard  to  acknowledgments 
was  to  go  to  a  notary  by  the  name  of  Novak  and  have 
his  papers  fixed  up;  that  Palmer  was  a  salesman  at 
Atwood's  clothing  store  on  the  comer  of  Madison  and 
Clark  streets ;  that  so  far  as  he  knew  his  father  never 
went  to  Atwoods  to  trade,  but  traded  with  customers 
who  traded  with  him. 

There  was  read  at  the  trial  a  transcript  of  the  tes- 
timony of  William  D.  Palmer  upon  the  hearing  in  the 
Probate  Court.  He  then  testified  that  he  was  and  had 
been  for  sixteen  years  employed  by  Atwood  as  a  cloth- 
ing salesman;  that  he  was  a  notary  public;  that  he  was 
not  acquainted  with  Peter  Popp,  but  had  an  indistinct 
recollection  of  meeting  with  a  man  who  gave  his  name 
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as  Popp ;  that  it  was  a  new  name  to  him.  Upon  being 
shown  the  photograph  of  Peter  Popp  and  being  asked, 
''Did  you  ever  see  that  manf  the  witness  replied,  '*I 
do  not  think  I  ever  saw  that  man.  I  think  that  was 
another  man  that  made  the  acknowledgment.'^  He 
further  testified :  "I  cannot  say  that  I  have  any  recol- 
lection of  it.  I  am  pretty  clear  about  the  face,  and  I 
am  pretty  sure  I  never  saw  the  man.  Don't  remember 
of  having  seen  him.  I  acknowledged  deeds  at  that  time 
on  an  average  of  once  a  month.  Did  not  know  Popp. 
My  custom  as  to  taking  acknowledgments  of  people 
that  I  did  not  know  was  that  they  were  to  bring  some- 
body I  knew,  or  sometimes  I  would  ask  them,  'Have 
you  any  bank  book  with  you  or  any  letters  in  your 
pocket.'  I  have  no  recollection  about  this  incident, 
whether  he  brought  an  acquaintance  with  him.  Have 
been  a  notary  public  about  twenty-five,  perhaps  thirty 
years.  I  think  I  know  Mr.  Behrend.  I  do  not  doubt 
the  signing.    My  name  on  it,  I  guess,- is  correct." 

It  is  insisted  by  appellant  that  the  foregoing  evi- 
dence is  insufficient  to  warrant  a  finding  that  the  in- 
strument in  question  was  not  signed  by  Peter  Popp, 
and  to  impeach  the  notary 's  certificate  of  acknowledg- 
ment. 

The  original  instrument  having  been  lost  or  de- 
stroyed the  signature  thereon  purporting  to  be  the 
signature  of  Peter  Popp  is  not  in  evidence,  and  the 
testimony  of  witnesses  usually  available  in  such  cases 
as  to  the  genuineness  of  the  original  signature  is  ab- 
sent from  the  record. 

It  is  the  established  rule  that  the  certificate  of  the 
acknowledgment  of  a  deed  cannot  be  impeached  except 
for  fraud;  that  to  justify  such  impeachment  the  evi- 
dence must  be  clear  and  convincing — some  of  the  cases 
say  beyond  a  reasonable  doubt ;  and  it  has  also  been  held 
that  such  certificate  cannot  be  impeached  by  the  testi- 
mony of  a  party  purporting  to  have  been  made  the 
acknowledgment,  even  though  such  testimony  be 
slightly  corroborated.    Russell  v.  Baptist  Theological 
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Union,  73  111.  337;  Brady  v.  Cole,  164  111.  116;  Sassen- 
berg  V.  Huseman,  182  111.  341;  Gritten  v.  Dickerson, 
202  111.  372 ;  Spencer  v.  Razor,  251  111.  278. 

The  evidence  of  William  D.  Popp  is  of  little,  if  any, 
probative  value  in  determining  the  issue  involved. 
He  identifies  the  photograph  in  evidence  as  being  a 
photograph  of  his  father,  but  does  not  testify  that  the 
photograph  was  a  correct  likeness  of  his  father  at  the 
time  the  acknowledgment  in  question  purports  to  have 
been  made. 

It  will  be  observed  that  the  testimony  of  Wm.  D. 
Palmer,  the  notary  public,  was  given  nearly  six  years 
after  the  acknowledgment  in  question  purports  to  have 
been  made,  during  all  of  which  time  his  attention  does 
not  appear  to  have  been  called  to  the  transaction.  He 
did  not  deny  that  he  did  not  sign  and  affix  his  seal  to 
the  certificate  of  acknowledgment.  While  he  stated 
that  he  was  not  acquainted  with  Peter  Popp,  he  fur- 
ther stated  that  he  had  an  indistinct  recollection  of 
meeting  a  man  who  gave  his  name  as  Popp.  His  ex- 
amination of  the  photograph  merely  failed  to  refresh 
his  recollection  that  he  had  ever  seen  Popp,  or  rather 
operated  to  raise  a  doubt  in  his  mind  upon  that  ques- 
tion. He  appears  to  have  had  no  recollection  concern- 
ing the  transaction  itself. 

The  evidence  is  wholly  insuflScient  to  warrant  a  ver- 
dict impeaching  the  certificate  of  acknowledgment  for 
fraud. 

There  is  no  evidence  whatever  bearing  upon  the 
second  ground  of  defense,  viz.,  that  appellant  con- 
sented to  the  execution  of  the  release  by  the  trustee. 

The  decision  of  this  court  upon  the  former  appeal^ 
(118  111.  App.  31),  wherein  the  same  evidence,  together 
with  some  additional  evidence  tending  to  show  the  in- 
solvency of  the  makers  of  the  note,  was  considered  by 
the  court,  must  be  held  to  be  the  law  of  the  case. 
ZeruUa  v.  Supreme  Lodge,  223  111.  518.  It  was  held 
upon  the  former  appeal  that  the  evidence  in  the  case 
prima  facie  entitled  appellant  to  recover ;  that  the  trus- 
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tee  at  his  peril  was  bound  to  know  that  the  indebted- 
ness to  appellant  was  paid  before  he  executed  a  release 
of  her  security;  and  a  trustee  who  unwarrantably 
releases  the  lien  of  his  trust  deed  is  liable  to  his  prin- 
cipal for  the  damages  which  necessarily  flow  from  his 
wrongful  act. 

Appellee  insists  that  the  decision  upon  the  former 
appeal  is  not  controlling  upon  the  present  appeal,  be- 
cause the  record  now  before  the  court  contains  no  evi- 
d^iee  tending  to  show  the  insolvency  of  the  makers  of 
the  note.  Such  evidence  was  and  is  not  necessary  to 
establish  a  prima  facie  right  of  recovery  in  appellant, 
but  is  relevant  and  material  merely  upon  the  question 
of  the  measure  of  damages. 

In  a  former  proceeding  to  foreclose  the  trust  deed, 
instituted  by  appellant  against  Mrs.  Quilty,  who  pur- 
chased the  premises  after  the  release  in  question  had 
been  recorded,  the  bill  filed  by  appellant  was  dismissed 
by  the  Circuit  Court  for  want  of  equity  and  the  decree 
so  dismissing  said  bill  was  aflSrmed  by  this  court  in 
Lennartz  v.  Quilty,  92  111.  App.  182.  From  such  judg- 
ment of  this  court  appellant  prosecuted  her  appeal  to 
the  Supreme  Court,  where  such  judgment  was  affirmed. 
Lennartz  v.  Quilty,  191  111.  174.  It  was  there  said: 
"The  release  of  the  trust  deed  securing  the  note  of 
appellant  by  Popp,  the  trustee,  was  unauthorized,  for 
the  reason  that  the  note  was  not  paid.'* 

Counsel  for  appellee  asked  the  witness,  William  A. 
Popp,  "What  was  your  father's  custom,  if  you  know, 
in  regard  to  acknowledgments  of  such  instruments  as 
he  acknowledged ! ' '  and  over  the  objection  of  appellant 
the  witness  answered,  "There  was  a  notary  by  the 
name  of  Novak,  and  he  used  to  go  to  him  and  have  his 
papers  fixed  up. "  It  is  insisted  by  appellant  that  this 
evidence  did  not  tend  to  prove  that  Peter  Popp  did  not 
execute  and  acknowledge  the  release  before  the  no- 
tary. Palmer,  and  was  improperly  admitted.  As  sup- 
porting the  competency  of  the  evidence,  appellee  cites 
Travers  v.  Snyder,  38  HI.  App.  379,  where  it  was  held 
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competent  to  show  the  habits  of  Snyder  in  regard  to 
giving  his  notes,  but  it  was  further  said  that  the  in- 
quiry should  have  been  confined  to  the  general  reputa- 
tion of  Snyder  in  that  regard.  The  case  is  an  author- 
ity in  favor  of  the  admissibility  of  the  evidence  here 
involved.  That  Popp  may  have  usually  gone  to  Novak 
to  take  his  acknowledgments  and  have  his  papers  fixed 
up  did  not  tend  to  show  that  the  trust  deed  in  question 
was  not  acknowledged  by  him  before  Palmer.  Appel- 
lant's objection  to  the  question  should  have  been  sus- 
tained. 

It  is  urged  that  by  several  instructions  given  at  the 
instance  of  appellee  the  jury  were  improperly  in- 
formed that  it  was  incumbent  upon  appellant  to  prove 
her  case  by  a  preponderance  of  the  evidence.  Appel- 
lant says,  in  substance,  that  having  made  a  prima 
fade  case  by  making  proof  of  the  execution  and  deliv- 
ery by  Peter  Popp  of  the  release,  and  of  the  nonpay- 
ment of  the  note  secured  thereby,  the  burden  of  proof 
was  shifted  to  appellee  to  prove  its  case  by  a  prepon- 
derance of  the  evidence.  This  is  not  an  accurate  state- 
ment of  the  law  proper  to  be  embodied  in  an  instruction 
relative  to  the  burden  of  proof.  The  true  rule  is  an- 
nounced in  Egbers  v.  Egbers,  177  HI.  82,  as  follows: 
* '  Generally  speaking,  the  burden  of  proof,  in  the  sense 
of  the  duty  of  producing  evidence,  passes  from  party 
to  party  as  the  case  progresses,  while  the  burden  of 
proof,  meaning  the  obligation  to  establish  the  truth 
of  the  claim  by  a  preponderance  of  evidence,  rests 
throughout  upon  the  party  asserting  the  affirmative  of 
the  issue,  and  unless  he  meets  this  obligation  upon  the 
whole  case  he  fails.  This  burden  of  proof  never  shifts 
during  the  course  of  a  trial,  but  remains  with  him  to 
the  end.''  See  also  Chicago  Union  Traction  Co.  v. 
Mee,  218  HI.  9. 

In  this  case,  the  burden  was  upon  appellant  to  show 
by  a  preponderance  of  the  evidence  that  the  release  in 
question  was  wrongfully  executed  and  delivered  by  the 
trustee. 
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At  the  instance  of  appellee  the  court  gave  to  the 
jury  the  following  instruction : 

'*Even  though  you  should  find  from  the  evidence 
that  the  deceased,  Peter  Popp,  executed  and  delivered 
the  release  in  question,  yet  if  you  should  also  find  that 
said  release  was  executed  with  the  consent  of  the  claim- 
ant, Barbara  Lennartz,  then  your  verdict  should  be  in 
favor  of  Peter  Popp,  deceased/^ 

This  instruction  necessarily  assumes  that  there  is 
some  evidence  in  the  record  tending  to  show  that  the 
release  was  executed  with  the  consent  of  appellant. 
There  is  not  a  scintilla  of  evidence  tending  so  to  show 
and  the  instruction  was,  therefore,  improper  and 
should  have  been  refused. 

If  we  were  persuaded  by  a  consideration  of  the  com- 
petent evidence  in  the  record  that  the  judgment  of  the 
Circuit  Court  accomplished  substantial  justice  between 
the  litigants,  we,  should  be  disposed  to  affirm  such  judg- 
ment, notwithstanding  the  errors  of  law  upon  the  trial, 
but  we  are  not  so  persuaded,  and  it  becomes  our  duty 
to  reverse  the  judgment  and  remand  the  case  for  an- 
other trial. 

Accordingly,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


City  of  Chicago,  Defendant  In  Error,  y.  J.  W.  Shreffler, 

Plaintiff  in  Error. 

Gen.  No.  16,866. 

1.  Municipal  cobporations — nature  of  action  on  ordinance.  An 
action  by  a  city  to  recover  a  penalty  for  the  violation  of  an  ordi- 
nance is  a  civil  suit. 

2.  Municipal  corporations — compJainta  in  action  on  ordinance 
may  te  amended.  An  action  by  a  city  to  recover  a  penalty  for  re- 
sisting a  police  officer,  in  violation  of  Municipal  Code  of  Chicago, 
§  1772,  being  a  civil  action,  the  complaint  may  be  amended  while 
a  motion  for  a  new  trial  la  pending  and  being  heard. 
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3.  Municipal  corporations — sufflciency  of  complaint  for  violat- 
ing ordinance,  A  complaint  for  resisting  a  police  officer  la  viola- 
tion of  Municipal  Code  of  Chicago,  §  1772,  Is  sufficient  if  the  of- 
fense la  set  forth  substantially  In  the  language  of  the  ordinance;  it 
Is  neither  necessary  nor  proper  to  plead  the  evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sbwiir  K. 
Walker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912. 

E.  E.  Cantwell,  for  plaintiff  in  error. 

George  H.  White,  for  defendant  in  error;  Henby 
M.  Seligmakt,  of  counsel. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment of  the  Municipal  Court  against  plaintiflF  in  error 
for  $50,  debt,  for  the  violation  by  him  of  section  1772 
of  the  Revised  Municipal  Code  of  Chicago,  which  judg- 
ment was  predicated  upon  the  verdict  of  a  jury. 

The  original  complaint  filed  July  5,  1910,  and  veri- 
fied by  John  Tracy,  a  police  officer,  charged  plaintiff 
in  error  with  the  entire  catalogue  of  offenses  enumer- 
ated in  said  section  1772,  including  the  offense  of  re- 
sisting an  officer  in  the  discharge  of  his  duty.  When 
the  case  came  on  for  trial  on  August  4,  1910,  the  com- 
plaint was  amended  by  leave  of  court,  and  as  so 
amended  charged  that  plaintiff  in  error  at  the  City  of 
Chicago  did  resist  an  officer  of  said  city,  while  in  the 
discharge  of  his  duty,  in  violation,  etc.  On  August 
13,  1910,  after  verdict  and  while  a  motion  for  a  new 
trial  was  pending  and  on  hearing  leave  was  given  de- 
fendant in  error  to  file  an  amended  complaint  charging 
that  plaintiff  in  error  on  July  5,  1910,  did  resist  John 
Tracy,  who  was  then  a  police  officer  of  the  City  of  Chi- 
cago, while  he  was  in  the  act  of  arresting  plaintiff  in 
error  for  disorderly  conduct,  etc. 

It  is  insisted  that  the  complaint,  as  originally  filed 
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and  as  first  amended  at  the  hearing,  was  fatally  de- 
fective and  insuflSeient,  and  that  defendant  in  error  was 
improperly  permitted  to  file  an  amended  complaint 
after  verdict  and  before  judgment.  The  argument  of 
plaintiff  in  error  proceeds  upon  the  erroneous  theory 
that  this  was  a  criminal  proceeding.  An  action  by  a 
city  to  recover  a  penalty  for  the  violation  of  an  ordi- 
nance is  a  civil  suit  and  not  a  criminal  proceeding. 
City  of  Chicago  v.  Knobel,  232  El.  112 ;  City  of  Chi- 
cago V.  Streeter,  152  111.  App.  463. 

In  the  exercise  of  its  sound  judicial  discretion  a 
court  is  authorized  to  allow  amendments  to  be  made  in 
a  civil  suit  at  any  time  before  final  judgment.  Rev. 
Stat.  1911,  Chap.  7,  sec.  2,  and  Chap.  110,  sec.  39.;  Har- 
rison V.  People,  81  111.  App.  93.  There  was  no  abuse 
of  such  judicial  discretion  in  this  case. 

The  offense  charged  was  set  forth  in  the  complaint 
substantially  in  the  language  of  the  ordinance.  It  was 
neither  necessary  nor  proper  to  plead  the  evidence. 

There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


City  of  Chicago,  Defendant  In  Error,  v.  Dimham  Tow- 
ing &  Wrecking  Company,  Plaintiff  in  Error. 

Oen.  No.  16,861. 

1.  Municipal  corporations — action  to  recover  penalty.  An  ac- 
tion by  a  city  to  recover  penalty  for  the  violation  of  a  smoke  or- 
dinance is  a  civil  and  not  a  criminal  proceeding. 

2.  Municipal  corporatioxs — smoke  ordinance  exercise  of  police 
power.  Section  17  of  an  ordinance  entitled  "An  ordinance  pro- 
viding for  smoke  inspection  and  abatement  in  the  City  of  Chicago," 
Is  a  valid  exercise  by  the  city  of  Its  police  powers. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  EjBer- 
HARDT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.    Affirmed.    Opinion  filed  December  11,  19ia 
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M.  F.  Sullivan  and  Albert  M.  Cross,  for  plaintiff 
in  error. 

George  H.  White,  for  defendant  in  error ;  Hbnby  M, 
Seligman,  of  counsel. 

Mr.  Justice  Baumb  delivered  the  opinion  of  the 
court. 

This  was  a  suit  instituted  by  defendant  in  error 
against  plaintiff  in  error  in  the  Municipal  Court  to  re- 
cover a  penalty  for  the  alleged  violation  by  plaintiff 
in  error  of  section  17  of  an  ordinance  of  the  City  of 
Chicago  entitled,  **An  Ordinance  providing  for  smoke 
inspection  and  abatement  in  the  City  of  Chicago.'*  A 
trial  by  jury  resulted  in  a  verdict  and  judgment 
against  plaintiff  in  error  for  $25,  to  reverse  which 
judgment  this  writ  of  error  is  prosecuted. 

Most  of  the  errors  assigned  are  predicated  upon  the 
insistence  that  this  is  a  criminal  proceeding.  It,  there- 
fore, becomes  necessary  to  again  say  that  a  suit  to 
recover  a  penalty  for  the  violation  of  an  ordinance  is 
a  civil  and  not  a  criminal  proceeding.  City  of  Chicago 
V.  Knobel,  232  HI.  112.  The  last  expression  of  the 
court  upon  that  subject  in  City  of  Chicago  v.  Williams, 
254  111.  360,  is  as  follows :  ** A  suit  by  a  city  or  village 
to  recover  a  penalty  for  the  violation  of  an  ordinance 
is  a  civil  suit  and  the  rules  applicable  to  criminal  pro- 
cedure have  no  application  thereto.*' 

It  is  further  urged  that  the  section  of  the  ordinance 
here  involved  is  unreasonable  and  therefore  invalid. 
The  enactment  of  a  somewhat  similar  ordinance  was 
held,  in  Harmon  v.  City  of  Chicago,  110  HI.  400,  to  be 
a  valid  exercise  by  the  city  of  its  police  powers,  and 
the  precise  ordinance  here  involved  was  held  to  be 
valid  in  City  of  Chicago  v.  Dunham  Towing  &  Wreck- 
ing Co.,  161  111.  App.  307. 

It  would  serve  no  useful  purpose  to  restate  the 
grounds  upon  which  the  validity  of  the  ordinance  in 
question  may  be  sustained.  The  judgment  of  the  Mu- 
nicipal Court  is  affirmed. 

Judgment  affirmed. 
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William  A.  Budleston^  Appellee^  t.  City  of  Ghieago 

Heights,  Appellant. 

Gen.  No.  16,869. 

1.  Municipal  oospobations — use  of  defective  aidewalk.  The  fact 
that  plaintiff  knows  of  the  defective  condition* of  a  sidewalk  does 
not  constitute  his  walking  thereon  negligence  as  a  matter  of  law. 

2.  Municipal  corporations — notice  to  city  of  injury  may  he  read 
to  jury.  In  an  action  for  injuries  from  defective  sidewalk,  it  is  not 
error  to  permit  a  statutory  notice  given  to  the  city  to  be  read 
to  the  Jury. 

3.  Evidence — expert  testimony  as  to  cause  of  injury.  In  an  ac- 
tion for  injuries  from  a  defective  sidewalk,  it  is  not  error  to  ask 
a  physician  if  the  injury  could  have  resulted  from  turning  an 
ankle  on  a  bad  sidewalk,  where  the  manifest  purpose  of  the  ques- 
tion is  to  ascertain  from  the  witness,  as  an  expert,  whether  or 
not  the  injury  complained  of  might  or  could  have  so  resulted. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City 
Court  of  Chicago  Heights;  the  Hon.  Homer  Abbott,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1910.    Affirmed.    Opinion  filed  December  11,  1912.' 

Gboege  a.  Bbinemak,  for  appellant 
Cbaio  a.  Hood,  for  appellee. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  verdict  and  judgment  against 
appellant  in  the  City  Court  of  Chicago  Heights  for 
$300  as  damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  failure  of  appellant  to  exercise 
reasonable  care  to  maintain  a  certain  board  sidewalk 
in  reasonably  safe  condition  for  travel  thereon. 

The  declaration  charges  that  appellant  negligently 
permitted  said  sidewalk  to  be  and  remain  in  bad  and 
unsafe  repair  and  condition,  and  divers  of  the  planks 
wherewith  the  said  sidewalk  was  laid  to  be  loose  and 
insecurely  fastened,  and  the  stringers  upon  which  said 
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planks  were  so  laid  to  be  left  without  their  coverings 
of  planks  and  to  be  and  remain  rotten,  by  means 
whereof  appellee,  ^ho  was  then  and  there  passing  along 
and  upon  the  said  sidewalk  in  the  exercise  of  ordinary 
care  for  his  own  safety,  then  and  there  necessarily 
slipped  and  stumbled  upon  one  of  the  said  rotten 
stringers  and  w^s  thereby  caused  to  fall  to  the  ground, 
etc. 

The  evidence  introduced  on  behalf  of  appellee  tends 
to  show  that  one  of  the  planks  which  rested  upon  the 
stringers  at  or  near  the  end  of  the  sidewalk  in  question 
was  loose  and  detached  from  the  stringers;  that  the 
stringers  were  decayed;  that  such  condition  of  the 
sidewalk  had  existed  about  a  month  prior  to  the  time 
appellee  was  injured ;  that  while  appellee  was  walking 
on  that  portion  of  the  sidewalk  early  on  the  morning 
of  December  2,  1909,  when  it  was  dark,  he  stepped  on 
the  loose  plank  and  his  foot  went  ^ '  through ' '  and  upon 
the  stringer,  whereby  he  was  caused  to  fall  and  sprain 
his  ankle  and  injure  and  bruise  his  leg ;  that  by  reason 
of  the  injuries  so  sustained  by  him  be  was  unable  to 
work  for  three  weeks,  during  which  time  and  up  to 
the  time  of  the  trial  in  March,  1910,  he  suffered  con- 
siderable pain  and  inconvenience.  Upon  these  issues 
of  fact  it  cannot  be  said  the  verdict  of  the  juiy  is 
manifestly  against  the  weight  of  the  evidence. 

No  alleged  variance  between  the  declaration  and  the 
proof,  as  to  the  precise  manner  in  which  the  injury  was 
occasioned,  was  pointed  out  by  appellant  in  the  court 
below,  and  the  question  of  a  variance,  if  any,  cannot  be 
raised  for  the  first  time  in  this  court. 

The  mere  fact  that  appellee  knew  of  the  defective 
*  condition  of  the  sidewalk  did  not  constitute  his  walking 
thereon  negligence  on  his  part  as  a  matter  of  law,  as 
seems  to  be  contended  on  behalf  of  appellant.  City 
of  Mattoon  v.  Faller,  217  111.  273 ;  Wallace  v.  City  of 
Farmington,  231  111.  232 ;  Horaburda  v.  City  of  Chi- 
cago,  154  111.  App.  627;  Czemiak  v.  City  of  Chicago, 
161  111.  App.  360. 
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It  was  not  error  to  permit  to  be  read  to  the  jury  the 
notice  required  by  section  2  of  An  Act  Concerning  suits 
for  personal  injuries  against  cities,  villages  and  towns. 
It  was  incumbeiit  upon  appellee  to  both  aver  and  prove 
the  giving  of  such  notice.  Ouimette  v.  City  of  Chicago, 
242  111.  501.  The  notice  is  in  substantial  accord  with 
the  requirements  of  the  statute,  and  was  proper  to  go 
to  the  jury.  If  appellant  conceived  that  it  might  be 
prejudiced  by  the  statement  appearing  in  the  notice, 
it  could  have  obviated  the  necessity  on  the  part  of 
appellee  of  making  the  proof  by  stipulating  that  the 
required  statutory  notice  had  been  given  in  apt  time. 

Dr.  Cord  was  asked  whether  the  injury  to  appellee 
could  have  resulted  from  turning  his  ankle  on  a  bad 
sidewalk,  and  answered,  *^It  could.'*  It  is  said  that 
this  was  equivalent  to  permitting  the  witness  to  say 
that  the  sprain  which  the  plaintiff  suffered  in  his 
ankle  was  caused  by  the  bad  condition  of  the  sidewalk. 
The  reference  in  the  question  to  a  **bad  sidewalk'*  was 
improper,  but  we  do  not  interpret  the  question  and 
answer  as  amounting  to  a  statement  by  the  witness 
that  the  sprain  was  in  fact  caused  by  the  bad  condi- 
tion of  the  sidewalk.  The  manner  in  which  the  injury 
was  occasioned  is  not  directly  controverted,  and  it  is 
clearly  established  that  the  sidewalk  was  in  bad  con- 
dition. The  manifest  purpose  of  the  question  was  to 
ascertain  from  the  witness  as  an  expert  whether  or  not 
the  injury  complained  of  might  or  could  have  resulted 
from  the  act  of  appellee  in  turning  his  ankle  on  the 
sidewalk  in  the  manner  testified  to  by  him,  and  as  so 
understood  the  question  was  not  improper.  Chicago 
City  Ry.  Co.  v.  Foster,  226  HI.  288.  Appellant  was  not 
prejudiced  by  the  form  of  the  question. 

Four  instructions  were  given  at  the  instance  of  ap- 
pellee and  appellant  tendered  thirty  instructions,  of 
which  the  court  gave  eleven  and  refused  nineteen. 
The  questions  of  law  involved  were  few  and  simple  and 
there  was  no  occasion  for  the  tendering  by  appellant 
of  such  a  multitude  of  instructions.    Taken  as  a  whole, 
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the  instructions  given  by  the  court  cover  every  possible 
phase  of  the  questions  properly  involved,  and  are  not 
prejudicially  erroneous. 

While  the  amount  awarded  as  damages  is  liberal,  it 
is  not  so  excessive  as  to  warrant  interference  by  us. 

There  is  no  reversible  error  in  the  record  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 


Mamie  Johnson,  Appellee,  v.  The  Supreme  Court  of 
the  Independent  Order  of  Foresters,  Appellant. 

Gen.  No.  16,897. 

Fbatbbnal  I17SUBA.N0E — turdcfi  of  proof.  In  an  action  on  a  benefit 
certificate,  where  the  defense  is  that  the  insured  in  his  applica- 
tion untruthfully  stated  that  he  had  never  had  inflammation  of  the 
lungs,  the  burden  of  proof  is  on  defendant  to  establish  its  defense 
by  a  preponderance  of  the  evidence. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  A. 
Wall,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912. 

Chables  J.  Kavanagh  for  appellant ;  G.  A.  Habpeb, 

of  counsel. 

Thtjbman,  Stafford,  Hume  &  Bubbas,  for  appellee. 

Mb.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  is  a  suit  instituted  in  the  County  Court  hy  ap- 
pellee against  appellant  to  recover  the  amount  of  a 
benefit  certificate  issued  by  appellant  to  Qeorge  John- 
son, the  father  of  appellee,  wherein  a  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  appellant 
for  $500. 
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The  application  of  the  insured  for  membership  in 
the  appellant  order  bears  date  June  14,  1907,  and  the 
benefit  certificate  issued  to  the  insured  by  appellant 
bears  date  July  4,  1907.  The  insured  died  April  25, 
1908. 

The  main  defense  interposed  by  appellant  is  that 
the  insured  in  his  application  for  the  benefit  certificate 
untruthfully  answered  **No''  to  the  question  whether 
he  had  ever  had  inflammation  of  the  lungs. 

Appellant  sought  to  show  by  Dr.  Maguy,  a  physi- 
cian who  attended  the  insured  in  1900,  that  the  insured 
was  then  ill  with  pneumonia,  and  the  witness  so  testi- 
fied on  his  direct  examination,  but  on  cross-examina- 
tion, when  his  recollection  had  been  refreshed  by  ref- 
erence to  a  paper  signed  by  him,  he  testified  that  when 
the  insured  '*was  first  taken  sick  it  started  with  grippe 
like,  and  it  got  settled  on  his  lungs ;  he  started  to  cough 
and  so  on,  and  he  was  sick  about  a  week  and  a  half 
or  two;*'  that  he  did  not  think  the  insured  was  af- 
fected with  anything  more  than  grippe. 

Bessie  Connors,  the  stepdaughter  of  the  insured, 
testified  that  upon  the  occasion  of  the  insured's  illness 
in  1900,  she  heard  his  attending  physician  tell  him  he 
had  penumonia,  and  that  she  heard  the  insured  say  on 
one  occasion  that  he  had  pneumonia. 

Upon  a  consideration  of  the  testimony  of  Dr.  Maguy, 
taken  in  its  entirety,  the  jury  were  not  unwarranted 
in  concluding  that  the  illness  with  which  the  insured 
was  affected  in  1900  was  grippe  and  not  pneumonia. 
The  testimony  of  the  witness,  Bessie  Connors,  was  not 
calculated  to  strengthen  appellant's  case.  She  was 
only  ten  years  of  age  at  the  time  the  insured  was  ill 
and  when  she  claims  to  have  heard  the  insured  and  his 
attending  physician  make  certain  statements  to  the 
effect  that  the  insured  had  pneumonia.  Thereafter, 
and  prior  to  the  death  of  the  insured,  the  mother  of 
the  witness  and  the  insured  had  ceased  to  live  together 
as  husband  and  wife,  and  the  witness  was  evidently  not 
friendly  to  the  insured,  or  to  his  daughter,  the  ap- 
pellee. 
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The  burden  was  upon  appellant  to  establish  its  de- 
fense by  a  preponderance  of  the  evidence  and  this  it 
failed  to  do. 

The  record  is  not  free  from  errors  of  law,  but  as 
appellee  is  clearly  entitled  to  recover  upon  the  com- 
petent evidence  in  the  record,  the  judgment  should  not 
be  reversed  for  such  errors  of  law,  which  could  not 
have  appreciably  operated  to  the  prejudice  of  appel- 
lant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Mary  E.  Keenan^  Defendant  in  Error^  y.  Jtax  Goodman, 

Plaintiff  In  Error. 

Gen.  No.  17,346. 

1.  FoBciBLE  ENTRY  AND  DETAINER — must  tc  reosonahle  demand  for 
specific  anfiount.  Wbete  premises  were  leai^d  tinder  a  written  agree- 
ment acknowledging  receipt  of  rent  for  the  full  term  and  pro- 
viding that  if  plaintiff  should  convey  the  premises  to  defendant 
before  the  expiration  of  the  lease  under  a  contract  of  sale  then 
existing,  defendant  should  receive  credit  on  the  purchase  price  for 
the  amount  paid  for  rent,  taxes,  repairs,  etc.,  plaintiff,  having  made 
demand  between  9  and  10  o'clock  p.  m.  for  immediate  poesesston. 
defendant  having  refused  to  accept  a  warranty  deed  and  complete 
the  purchase,  plaintiff  cannot  maintain  forcible  entry  and  de- 
tainer, since  such  demand  was  unfair  and  not  for  a  specific  amount 
then   ascertained. 

2.  PoRciBLE  ENTBY  AND  DETAINER — whcre  time  is  ftct  of  the  essence 
of  the  contract,  vendor  must  place  purchaser  in  st(Uu  ^uo.  Where 
a  purchaser  refuses  to  complete  the  terms  of  a  contract  of  sale 
on  demand,  time  not  being  of  the  essence  of  the  contract  and  there 
being  no  provision  that  the  money  paid  shouM  be  forfeited,  the 
vendor  cannot  rescind  and  maintain  an  action  in  forcible  entry 
and  retainer  without  first  placing  defendant  in  statu  ^uo, 

3.  PoEciBLE  ENTRY  AND  DETAINER — ichcn  defendant  refuses  to 
complete  contract  of  purchase.  An  action  In  forcible  entry  and 
detainer  cannot  foe  maintained  upon  defendant's  refusal  to  com- 
plete a  contract  of  purchase  where  he  is  in  possession  of  the  prem- 
ises under  an  unexpired  lease  from  plaintiff  with  rent  fully  paid. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chabiles  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed.  Opinion  filed  December  11, 
1912. 

J.  G.  Gbossbbbg  and  Gbobgb  M.  Wbichblt,  for  plain- 
tiff in  error. 

Patrick  J.  O'Shba,  for  defendant  in  error. 

Mr.  Justice  Baume  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  prosecuted  by  Max  Goodman  to 
review  the  record  of  a  proceeding  in  forcible  entry 
and  detainer  instituted  against  him  in  the  Municipal 
Court  by  Mary  E.  Keenan,  wherein,  upon  a  trial  by 
the  court  without  a  jury,  plaintiff  in  error  was  found 
guilty  of  unlawfully  withholding  the  possession  of  the 
premises  involved  from  defendant  in  error  and  judg- 
ment was  entered  on  such  finding  and  for  costs  against 
plaintiff  in  error. 

On  March  9, 1909,  a  written  agreement  was  executed 
by  Saul  G.  Lurie  and  George  J.  Keenan;  the  husband 
of  defendant  in  error.  This  agreement  recites  that 
Lurie  agrees  to  purchase,  and  George  J.  and  Mary 
E.  Keenan  agree  to  sell  and  convey  certain  described 
premises  in  Cook  County,  Illinois,  for  $7,000;  that 
Lurie  has  paid  $200  as  earnest  money  to  be  applied 
on  the  purchase  when  consummated,  and  agrees  to  pay 
within  five  days  after  title  has  been  examined  and 
found  good,  or  accepted  by  him,  the  further  sum  of 
$800  at  the  ofl5ce  of  Max  Goodman,  Chicago,  provided 
a  good  and  sufficient  general  warranty  deed  conveying 
to  said  Lurie  a  good  and  merchantable  title  to  the 
premises  shall  then  be  ready  for  delivery;  that  '*The 
balance  shall  be  paid  as  follows:  Subject  to  a  first 
mortgage  of  $3,000.00  due  in  4  years  with  interest  at 
5%  per  annum;  to  a  second  mortgage  of  $3,000.00  pay- 
able $600.00  in  one,  $600.00  in  two  and  $600.00  in  three 
years  respectively  and  $1,200.00  in  four  years  with  in- 
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terest  at  the  rate  of  5^4%  per  annum  payable  semi- 
annually. * ' 

It  is  apparent  from  what  subsequently  develops  in 
the  course  of  the  transaction  that  the  incumbrance 
referred  to  as  **a  first  mortgage  of  $3,000/'  was  one 
then  existing  upon  the  premises,  and  that  the  incmn- 
brance  referred  to  as  '*a  second  mortgage  of  $3,000,*' 
was  one  to  be  executed  by  Lurie.  The  agreement  con- 
tains certain  other  recitals  and  provisions  not  neces- 
sary to  be  here  noticed. 

Subsequent  to  the  making  of  said  agreement  some 
question  was  raised  as  to  the  authority  of  Qeorge  J. 
Keenan  to  act  for  his  wife,  who  was  the  owner  of  the 
premises  and  who,  as  we  understand  from  the  record, 
was  then  and  for  sometime  thereafter  absent  in  Ire- 
land, where  she  had  refused  to  execute  a  deed  which 
had  been  sent  to  her. 

Lurie  was  the  son-in-law  of  Goodman,  the  plaintiff 
in  error,  and  the  agreement  above  mentioned  was  made 
for  the  benefit  of  Goodman  to  whom  the  premises  were 
to  be  conveyed  by  Lurie.  After  Mrs.  Keenan  had  re- 
fused to  execute  a  deed  of  the  premises  George  J.  Kee- 
nan, as  agent  for  his  wife,  on  April  14,  1909,  executed 
an  instrument,  whereby  he  agreed  to  lease  the  same 
premises  to  Goodman  at  a  rental  of  $25  per  month  for 
an  ^  *  indefinite  period, ' '  or  until  such  time  as  he  should 
be  able  to  deliver  a  deed  properly  executed,  by  himself 
and  his  wife  to  Lurie.  This  instrument  further  pro- 
vided that,  on  delivery  of  such  deed,  the  lease  should 
become  null  and  void,  and  the  agreement  with  Lurie 
should  become  operative  in  all  its  terms  with  the  ex- 
ception that  the  three  $600  instalments  payable  an- 
nually should  be  changed  to  monthly  notes  of  $50  each; 
that  Goodman  should  be  allowed  to  make  such  altera- 
tions and  improvements  on  the  property  as  he  might 
require  at  a  cost  of  not  to  exceed  $500;  that  in  the 
event  of  Keenan's  inability  to  deliver  the  deed  to 
Goodman,  he  should  reimburse  Goodman  the  amount 
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expended  for  improvements,  but  in  the  event  of  a 
properly  executed  deed  being  tendered  to  Goodman, 
the  cost  of  such  improvements  should  be  borne  by 
him;  that  Goodman  should  advance  to  Keenan  $300 
for  one  yearns  rent,  any  unearned  balance  of  which 
amount  should,  upon  the  tender  of  a  deed,  be  credited 
to  Goodman  pn  the  purchase  money  provided  for  in 
the  contract  with  Lurie.  Upon  the  execution  of  this 
instrument,  Goodman  went  into  possession  of  the 
premises  and  paid  to  Keenan  the  $300  for  rent  in  ad- 
vance. Goodman  thereafter  paid  the  taxes  for  1909, 
amounting  to  $68.18,  and  also  made  three  semi-annual 
payments  of  interest  of  $75  on  the  first  mortgage  in- 
cumbrance. 

On  October  7,  1909,  having  become  dissatisfied  with 
the  then  existing  arrangements,  the  parties  entered 
into  another  and  final  agreement  which  was  acqui- 
esced  in  and  ratified  by  Mrs.  Keenan,  as  follows: 

**This  agreement,  made  by  and  between  George  J. 
Keenan  and  Mary  E.  Keenan,  by  George  J.  Keenan 
her  agent  and  attorney  in  fact,  parties  of  the  first 
part,  and  Max  Goodman,  party  of  the  second  part, 
all  of  the  City  of  Chicago,  County  of  Cook  and  State 
of  Illinois,  is  as  follows: 

*^ First:  The  premises  known  as  No.  3145  W.  14th 
Place,  Chicago,  Illinois,  otherwise  known  and  described 
as  Lot  Thirty-eight  (38),  and  the  West  Third  (1/3) 
of  Lot  Thirty-nine  (39)  in  Block  Three  (3),  in  Doug- 
las Park  Addition  to  Chicago,  situated  in  Cook  County, 
Illinois,  are  hereby  leased  by  said  first  parties  to  the 
said  second  party  for  a  period  beginning  May  1st, 
1909,  to  and  including  the  30th  day  of  April,  1911, 
for  and  in  consideration  of  the  sum  of  Six  Hundred 
Dollars  ($600.00),  payable  in  monthly  instalments  of 
Twenty-five  Dollars  ($25.00)  during  each  and  every 
month. 

'  *  Second :  If  by  or  before  the  last  named  date  said 
first  parties  shall  procure  and  deliver,  or  tender,  to 
the  said  second  party  a  good  and  sufficient  warranty 
deed  conveying  to  said  second  party  a  merchantable 
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title  to  the  said  premises,  and  otherwise  carry  out  the 
terms  of  the  contract  dated  March  9th,  1909,  signed 
by  said  George  J.  Keenan  and  one  Sanl  Gr.  Lurie,  here- 
inafter referred  to  as  the  Lurie  contract,  (by  the  lat- 
ter assigned  to  the  said  Max  Qoodman),  then  the  said 
leasing  shall  become  and  be  null  and  void,  and  the 
payments  of  rent  heretofore  made  on  said  leasing  shall 
apply  on  account  of  the  purchase  price  named  in  said 
Lurie  contract. 

*'It  is  understood  that  the  said  Lurie  contract  is 
h^leby  modified  to  the  extent  of  the  terms  hereof,  and 
also  to  the  effect  that  in  place  of  three  (3)  installments 
of  Six  Hundred  Dollars  ($600)  each,  the  payments 
shall  be  in  thirty-six  (36)  monthly  installments  of 
Fifty  Dollars  ($50.00)  each,  evidenced  by  promissory 
notes. 

*' Third:  It  is  understood  and  hereby  agreed  that 
said  Qoodman  has  heretofore  expended  on  repairs  and 
improvements  on  said  premises,  the  total  sum  of  Four 
Hundred  sixty-three  Dollars  and  eighty-two  cents 
($463.82),  and  has  advanced  to  said  first  parties  in 
cash  the  sum  of  Three  Hundred  and  Seventy-five  Dol- 
lars ($375.00),  making  a  total  advanced  and  expended 
to  the  date  hereof  on  the  part  of  the  said  second  party 
in  and  about  the  foregoing  of  Eight  Hundred  Thirtv- 
eight  and  82/100  Dollars  ($838.82),  of  which  said 
amount  the  sum  of  Six  Hundred  Dollars  ($600.00)  is 
hereby  applied  in  full  payment  of  rents  payable  in 
said  lease  to  the  end  of  the^  term  thereof,  and  the 
payment  of  such  rents  in  full  is  hereby  acknowledged. 

** Fourth:  Should  the  said  second  party  be  dispos- 
sessed of  the  said  premises  prior  to  the  expiration  of 
the  term  of  said  leasing,  without  fault  or  connivance 
on  his  part,  then  the  unearned  portion  of  said  Six 
Hundred  Dollars  ($600.00)  corresponding  to  the  then 
unexpired  term  of  said  leasing  shall,  by  the  said  party 
of  the  second  part,  be  paid  and  refunded  to  the  said 
first  parties,  together  with  the  sum  of  Two  Hundred 
Thirty-eight  and  82/100  Dollars  ($238.82),  and  such 
additional  sum  or  sums  as  the  said  second  party  may 
hereafter  pay  on  account  of  the  interest,  taxes  and 
other  carrying  charges  required  for  the  maintenance 
of  said  premises^  and  to  prevent  default  on  the  trust 
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deed  indebtedness  now  a  lien  on  said  property,  and  re- 
ferred to  in  said  Lurie  contract,  and  also,  amounts 
which  he  may  hereafter  advance  for  repairs  on  said 
premises  not  to  exceed  the  sum  of  Thirty-six  and 
18/100  Dollars  ($36.18). 

*  *  Fifth :  Said  party  of  the  second  part  hereby  binds 
himself  to  advance  and  pay  all  such  interests,  taxes, 
carrying  charges  and  repairs  as  are  named  in  the 
preceding  paragraph. 

*' Sixth:  The  said  George  J.  Keenan  has  contem- 
poraneously herewith  made  and  executed  his  promis- 
sory note  in  the  principal  sum  of  Five  Hundred  Dol- 
lars ($500.00),  payable  without  interest,  on  May  1st, 
1911,  to  the  order  of  said  Max  Goodman,  and  it  is  un- 
derstood and  hereby  agreed  that  if  title  to  the  said 
property  shall  be,  within  the  term  herein  named,  con- 
veyed or  tendered  to  the  said  second  party  under  the 
conditions  hereinabove  named,  then  the  said  note  shall 
become  and  be  null  and  void,  and  shall  be  cancelled  and 
surrendered  to  the  said  George  J.  Keenan.  Other- 
wise, the  said  note  shall  be  paid  according  to  its  terms, 
deducting  therefrom,  however,  such  credits  as  the  said 
George  J.  Keenan  may  then  be  rightfully  entitled  to ; 
and  until  so  paid,  said  second  party  shall  be  entitled 
to  retain  possession  of  said  premises  at  same  rate  of 
rental,  which  may  be  credited  on  said  note. 

Dated  at  Chicago,  Illinois,  this  7th  day  of  October, 
A.  D.  1909. 

George  J.  Keenan  (Seal) 

Mary  E.  Keenan,  by 
George  J.  Keenan,  her 

Atty.  in  fact  and  Agent.  (Seal) 
Max  Goodman.  (Seal)'' 

In  December,  1910,  after  Mrs.  Keenan  had  returned 
from  Ireland,  Goodman  was  notified  that  the  parties 
were  ready  to  execute  and  deliver  a  conveyance  of  the 
premises  and  close  the  transaction.  Defendant  in  er- 
ror procured  an  abstract  of  title  to  the  premises  and 
submitted  it  to  Goodman's  attorney,  who  made  some 
objections,  which  were  sought  to  be  remedied.  On  De- 
cember 24,  1910,  the  parties  met  in  the  ofl5ce  of  Good- 
man's attorney,  where  a  deed,  mortgage  and  notes 
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were  drawn,  and  the  deed  executed  and  acknowledged 
by  defendant  in  error  and  her  husband,  and  it  was 
then  understood  that  the  transaction  would  be  finally 
consummated  on  December  31st  following.  There- 
after, on  several  occasions  defendant  in  error  and  her 
husband,  sought  an  interview  with  Qoodman  with  a 
view  to  closing  the  transaction,  but  for  some  reason 
not  clearly  apparent  from  the  record  were  unsuccess- 
ful. On  the  night  of  January  17,  1910,  defendant  in 
error  and  her  husband  called  at  the  residence  of  Good- 
man between  9  and  10  o'clock  and  tendered  to  Good- 
man a  warranty  deed  of  the  premises  and  demanded 
from  him  his  check  for  the  amount  due  them.  In  re- 
sponse to  such  tender  and  demand  Keenan  testifies  that, 
**  Goodman  only  laughed  and  said  he  had  bought  a 
lemon,  that  I  could  not  bluff  him  and  told  me  to  see  his 
lawyer.'*  Immediately  thereafter  upon  the  same  occa- 
sion defendant  in  error  and  her  husband  delivered  to 
Goodman  a  previously  prepared  written  notice  signed 
by  them,  declaring  the  contract  of  sale  ''null  and  void 
by  reason  of  the  failure  and  refusal''  of  Goodman  to 
comply  with  its  terms,  demanding  immediate  posses- 
sion of  the  premises.  Based  upon  this  notice  suit 
in  forcible  entry  and  detainer  was  instituted  by  de- 
fendant in  error  against  plaintiff  in  error  two  days 
later. 

This  judgment  must  be  reversed  for  several  reasons. 

First.  There  was  no  demand  by  defendant  in  er- 
ror upon  plaintiff  in  error  for  the  payment  of  any 
specific  amount  as  due  under  the  contract.  While 
some  inconsiderable  amount  may  have  been  due,  it 
was  then  unascertained  and  no  attempt  appears  to 
have  been  made  to  ascertain  the  correct  amount. 

Second.  The  demand  and  notice  was  served  upon 
plaintiff  in  error  at  an  unseemly  hour,  when  he  had 
no  reasonable  opportunity  to  comply  therewith.  There 
was  thus  an  attempt  on  the  part  of  defendant  in 
error  to  exercise  the  power  of  forfeiture  unfairly  and 
oppressively,  and  the  mere  failure  of  plaintiff  in  er- 
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ror  to  comply  with  the  demand  as  made  did  not  con- 
stitute a  breach  on  his  part. 

Third.  Strictly  speaking,  time  is  not  of  the  essence 
of  the  contract.  The  contract  contains  no  provision 
for  the  forfeiture  by  plaintiff  in  error  of  the  money 
paid  and  advanced  by  him,  as  liquidated  damages  or 
as  penalty,  and  defendant  in  error  was  not  entitled 
to  rescind  without  placing  plaintiff  in  error  in  statu 
quo. 

Fourth.  The  attempted  rescission  by  defendant  in 
error  of  the  contract  of  sale  having  failed  plaintiff  in 
error  continued  to  hold  thereunder  as  a  lessee  with 
rent  fully  paid  to  the  end  of  the  term. 

The  judgment  is  reversed. 

Judgment  reversed. 


The  People  of  the  State  of  Illinois  ex  rel.  Henry  F. 
Good  (Relator),  Defendant  in  Error,  y.  Mary  J. 
Hoxie  (Bespondent)^  Plaintiff  in  Error. 

Gen.  No.  16,556. 

1.  GuABDiANSHiP — custody  of  ward.  R.  S.  c.  64,  §  4,  providing 
that  the  guardian  of  a  minor  shall  have,  under  court  direction, 
custody,  etc.,  of  his  ward,  but  that  the  parents,  if  competent  to 
transact  their  own  business,  and  .fit  persons,  are  entitled  to  the 
custody  of  the  person  of  the  minor,  \b  declaratory  of  the  common 
law  concerning  the  right  to  the  custody  of  a  child  as  between  a 
parent  and  guardian. 

2.  GUABDIAI78H2P — whcn  fltness  of  father  to  have  custody  of  child 
cannot  te  tried.  The  fltness  of  a  father  to  have  custody  of  his 
child  cannot  be  tried  in  a  proceeding  for  the  guardianship  of 
such  child  where  the  father  was  not  in  court  or  served  with  pro- 
cess or  notice  of  the  pendency  of  the  petition. 

3.  Habeas  oorptjs — Iturden  of  proof.  In  habeas  corpus  by  a 
father  against  a  guardian  for  the  custody  of  a  child,  the  burden 
of  proving  the  unfitness  of  the  father  to  have  such  custody  is  on 
the  guardian. 

4.  Parent  and  child — presumption  of  fitness  to  have  custody. 
Fitness  of  a  parent  to  have  custody  of  his  child  will  be  presumed 
unless  unfitness  is  established  by  clear  evidence. 
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5.  Habeas  corpus — motion  to  amend  return.  In  habeas  corpus 
proceedings  by  the  father  against  the  guardian  for  the  custody  of 
the  child,  motion  by  the  guardian  to  amend  the  return  is  properly 
denied  where  such  amendments  would  Introduce  no  new  issues. 

6.  DivoBCB — custody  of  children.  .A  father  against  whom  the 
mother  has  secured  a  divorce  Is  not  precluded,  after  death  of  the 
mother,  from  asserting  the  right  to  custody  of  a  minor  child  as 
against  the  maternal  grandmother  who  has  procured  herself  to 
be  appointed  guardian,  where  the  divorce  decree  does  not  award 
absolute  custody  of  the  child  to  the  mother,  but  awards  the  cus- 
tody to  each  parent  for  definite  parts  of  the  year. 

7.  Habeas  gobpus — contest  hettoeen  parent  and  guardian  for  cus- 
tody of  child  is  private  suit.  Where  habeas  corpus  proceedings  are 
brought  by  the  father  against  the  regularly  appointed  guardian 
for  the  custody  of  the  child,  It  is  to  be  regarded  as  a  private  suit 
and  not  as  if  the  child  were  contending  for  release  from  unlaw- 
ful restraint. 

8.  GuABDiAN  AND  wAJto — whcn  custody  of  ward  not  unlawful  re- 
straint. Though  the  father  Is  entitled  to  the  custody  of  his  child, 
custody  by  a  regularly  appointed  guardian  of  its  person  and  es- 
tate is  not  such  an  unlawful  restraint  of  the  child's  liberty  as  to 
warrant  the  Interference  of  the  court  by  a  common-law  writ  of 
habeas  corpus. 

9.  Pabent  AND  CHILD — When  parent  entitled  to  custody.  A  de- 
termination is  correct  that  the  father  is  entitled  to  the  custody  of 
his  child  as  against  a  regularly  appointed  guardian  of  its  person 
and  estate,  where  there  is  no  showing  that  the  father  is  unfit  to 
have  such  custody. 

10.  Pabent  and  child — when  testimony  of  child  as  to  prefer- 
ence will  not  reverse  award  of  custody.  In  habeas  corpus  by  a 
father-  for  the  custody  of  his  child  against  its  guardian,  testi- 
mony by  the  child  as  to  its  preference,  though  not  necessarily 
pertinent,  if  error,  will  not  reverse  where  it  could  not  have  infia- 
enced  the  determination  of  the  Issues. 

Habeas  corpus.  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  KicKHAM  ScANLAN,  Judgc,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1910.  AfiSrmed.  Opinion 
filed  December  11,  1912. 

Tenney,  Coffben,  Harding  &  Shebman,  for  plaintiff 
in  error. 

S.  S.  Page  and  Cecil  Page,  for  defendant  in  error; 
John  S.  Lord,  of  counsel. 
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Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Kathryn  Good  is  the  daughter  of  Henry  F.  Good 
and  Annie  Hoxie  Good.  Her  parents  were  divorced 
on  the  complaint  of  her  mother.  Her  mother  having 
died,  plaintiff  in  error,  her  maternal  grandmother, 
procured  letters  of  guardianship  of  the  person  and 
estate  of  Kathryn  to  be  issued  to  her  from  the  Pro- 
bate Court  of  Cook  county.  Shortly  thereafter  de- 
fendant in  error  instituted  this  proceeding  in  habeas 
corpus.  The  trial  court  awarded  the  custody  of  Kath- 
ryn to  her  father,  defendant  in  error.  This  writ  of 
error  is  prosecuted  by  the  grandmother. 

Plaintiff  in  error  contends  that  by  the  decree  of 
divorce  the  rights  of  defendant  in  error  to  the  cus- 
tody of  Kathryn  were  forever  cut  off,  and  that  plain- 
tiff in  error,  as  guardian,  is  the  successor  and  rep- 
resentative of  Annie  Hoxie  Good,  the  mother  of  Kath- 
ryn, and  as  such  is  entitled  to  her  custody  and  tuition. 

In  support  of  her  first  contention  plaintiff  in  error 
relies  on  the  rules  announced  by  the  Supreme  Court 
in  the  cases  of  Wilkinson  v.  Deming,  80  111.  342,  and 
People  V.  Small,  237  111.  169.  Both  of  these  cases  differ 
on  the  facts  from  the  case  at  bar  on  both  points  upon 
which  they  were  determined.  In  those  cases  the  de- 
cree of  divorce  gave  to  the  mother  the  absolute  cus- 
tody and  control  of  the  child,  and  having  that  abso- 
lute custody  the  mother  exercised  her  statutory  right 
to  designate  and  appoint  a  testamentary  guardian, 
and  the  contest  was  between  the  father  and  the  testa- 
mentary guardian.  In  the  case  at  bar,  the  custody 
and  control  of  Kathryn  was  by  the  decree  of  divorce 
awarded  to  each  parent  for  definite  parts  of  each  year, 
so  divided  as  not  to  interefere  with  or  divide  up  her 
school  year,  and  while  the  mother  left  a  will,  there  was 
no  testamentary  guardian  appointed  and  no  attempt 
made  in  the  will  to  control  or  direct  who  should  have 
the  custody  or  tuition  of  the  child.  The  contest  in 
this  case  is  between  the  father  and  the  guardian  ap- 
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pointed  by  the  Probate  Court  under  Chapter  64,  R.  S. 
The  cases  cited  are,  therefore,  in  no  way  controlling 
of  the  case  at  bar.  Some  questions  have  been  raised 
as  to  whether  Kathryn  at  the  time  plaintiff  in  error 
was  appointed  her  guardian  was  a  resident  of  Cook 
county  or  not,  and  as  to  whether  the  appointment  was 
in  other  respects  regular.  In  the  view  we  take  of 
this  case  it  may  be  conceded  that  the  appointment  of 
plaintiff  in  error  as  guardian  was  regular.  It  does 
not  follow,  however,  that  such  appointment,  though 
regular,  entitled  the  guardian  to  the  custody  of  the 
ward  as  against  the  father.  Section  4  of  Chapter  64, 
R.  S.,  provides,  in  part,  as  follows : 

''The  guardian  of  a  minor  shall  have,  under  the 
direction  of  the  court,  the  custody,  nurture  and  tuition 
of  his  ward,  and  the  care  and  management  of  his  es- 
tate ;  but  the  parents  of  the  minor,  if  living,  and  in  case 
of  the  death  of  either  of  the  parents,  the  surviving 
parent,  they  being  respectively  competent  to  trans- 
act their  own  business,  and  fit  persons,  shall  be  en- 
titled to  the  custody  of  the  person  of  the  minor  and  the 
direction  of  his  education.'' 

This  statute  is  declaratory  of  the  common  law  so  far 
as  the  right  to  the  custody  of  a  child  as  between  a 
parent  and  guardian  is  concerned.  Berkshire  v.  Ca- 
ley,  157  Ind.  1;  Brooke  v.  Logan,  112  Ind.  183;  In  re 
Thomsen,  1  Neb.  (Unoff.)  751;  Clarke  v.  Lyon,  82 
Neb.  625;  Smidt  v.  Benenga,  140  Iowa  399;  Bowles 
V.  Dixon,  32  Ark.  92 ;  Peacock  v.  Peacock,  61  Me.  211 ; 
Ex  parte  Davidge,  72  S.  C.  16;  Gilmore  v.  Kitson, 
165  Ind.  402.  There  is  no  finding  by  any  court,  dis- 
closed by  this  record,  that  defendant  in  error  is  not 
competent  to  transact  his  own  business,  or  is  not  a 
fit  person  to  have  the  custody  of  his  child  and  to  di- 
rect her  education.  Nor  was  there  any  evidence  of- 
fered, so  far  as  this  record  shows,  in  either  the  di- 
vorce case,  the  guardianship  matter,  or  this  habeas 
corpus  proceeding,  upon  which  such  a  finding  could  be 
predicated.    In  the  divorce  proceeding  the  court  ree- 
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ognized  the  fitness  of  the  father  to  have  the  custody 
of  the  child  by  decreeing  that  he  should  have  it  part 
of  the  time.  In  the  guardianship  proceeding  the  fa- 
ther was  not  in  court,  neither  was  he  served  with  pro- 
cess or  notice  of  the  pendency  of  the  petition,  and  the 
court  was,  therefore,  powerless  in  that  proceeding  to 
try  the  question  of  his  fitness  or  want  of  fitness  to  have 
her  custody.  In  this  habeas  corpus  proceeding,  while 
the  petition  of  defendant  in  error  and  the  return  of 
plaintiff  in  error  were  full  enough  to  permit  of  proof 
of  the  want  of  fitness  of  defendant  in  error  to  have 
the  custody  of  Kathryn,  no  such  proof  was  offered, 
and  the  court  expressly  fotmd  that  defendant  in  er- 
ror was  competent  to  transact  his  own  business,  and^ 
was  a  fit  person  to  have  such  custody.  The  burden  of 
proving  unfitness  was  on  plaintiff  in  error,  and  the 
rule  is  that,  unless  such  unfitness  is  established  by 
clear  evidence,  fitness  will  be  presumed  and  the  cus- 
tody of  the  child  will  be  awarded  to  the  parent.  Cor- 
mack  V.  Marshall,  211  111.  519-523 ;  Wohlf ord  v.  Burck- 
hardt,  141  111.  App.  321;  In  re  Thomsen,  1  Neb.  (Un- 
off.)  751;  State  v.  Martin,  95  Minn.  121;  Giffin  v. 
Gascoigne,  60  N.  J.  Eq.  256.  The  finding  of  the  court 
was  undoubtedly  right  on  the  record  in  this  case. 

During  the  taking  of  the  testimony,  plaintiff  in 
error  made  an  oral  motion  for  leave  to  amend  her  re- 
turn, so  as  to  show  **that  Kathym  Good  is  now  in  a 
good  home  and  that  her  chances  with  her  grandmother 
would  be  better  than  with  her  father,  and  that  she  is 
being  furnished  a  better  home  than  her  father  could 
give  her."  She  also  moved  the  court  for  leave  to 
amend  her  return  so  as  to  show  that  she  had  no 
specific  information  as  to  whether  defendant  in  error 
had  notice  of  the  presentation  of  the  petition  for  letters 
of  guardianship,  and  so  as  to  pray  for  strict  proof 
that  no  notice  was  given  him.  These  proposed  amend- 
ments, if  they  had  been  made,  would  have  brought  no 
new  issues  into  the  case,  and  the  motions  were  prop- 
erly denied. 
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It  is  lastly  urged  that  Kathryn  Good  was  improp- 
erly allowed  to  testify  as  to  whether  she  would  pre- 
fer to  go  with  her  father  or  her  grandmother;  that 
the  only  issue  to  be  tried  under  the  pleadings  was 
as  to  whether  Kathryn  was  illegally  restrained  of 
her  liberty  by  plaintiff  in  error ;  that  as  to  that  issue 
the  desires  of  Kathryn  were  unimportant;  and  that 
the  only  order  the  court  could  properly  enter  was 
one  to  discharge  Kathryn,  if  the  court  held  she  was 
illegally  restrained  by  plaintiff  in  error.  The  point 
is  not  well  taken.  As  already  stated,  the  controversy 
in  this  case  is  over  the  question  whether  defendant 
in  error  or  plaintiff  in  error  is  entitled  to  the  cus- 
tody of  the  child.  It  is,  therefore,  to  be  regarded 
as  a  private  suit  between  the  parties,  and  not  as  if  the 
child  was  contending  for  its  release  from  an  unlawful 
restraint.  Mahon  v.  People,  119  HI.  App.  497;  Cor- 
mack  V.  Marshall,  211  111.  519.  The  custody  of  the 
child  by  plaintiff  in  error  was  not  unlawful  in  the 
sense  that  she  was  being  restrained  of  her  liberty  in 
such  a  way  as  would  warrant  interference  by  the  court 
by  a  common-law  writ  of  habeas  corpuSj  where,  if  the 
court  found  she  was  unlawfully  restrained,  the  order 
would  be  for  her  discharge  from  such  unlawful  re- 
straint. The  controversy  was  between  the  father  and 
the  guardian,  and  the  court  found  the  right  of  the 
guardian  to  the  custody  of  the  child  was  subordinate 
to  the  right  of  the  father  to  such  custody.  The  court 
was  bound  to  determine  that  question  and  would  have 
failed  in  its  duty,  if,  after  finding  that  the  father  *s 
right  was  paramount,  it  had  not  awarded  the  custody 
of  the  child  to  him.  The  testimony  of  Kathryn  was 
not  necessarily  pertinent  to  the  issue,  at  least  not 
until  plaintiff  in  error  had  by  some  evidence  chal- 
lenged the  fitness  of  the  father  to  have  the  custody  of 
the  child,  which,  as  we  have  seen,  was  not  done  in 
this  case,  but  it  could  have  had  no  influence  with  the 
court  in  the  determination  of  the  issues  and  the  con- 
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elusion  and  final  order  of  the  court  could  not  have  been 
different,  if  it  had  not  been  introduced.  Its  introduc- 
tion, therefore,  even  if  erroneous,  was  not  reversible 
error. 

The  judgment  of  the  Circuit  Court  is,  therefore, 
affirmed. 

Judgment  affirmed. 


Frederick  W.  McKinney,  Plaintiff  In  Error^  t.  James 
A.  Brady  Foundry  Company  and  Guy  S.  Burtls^ 
Defendants  In  Error. 

Gen.  No.  16,614. 

1.  Landlobd  and  tenant — forfeiture  of  lease.  Forfeiture  of 
a  lease  by  a  landlord  is  permitted  only  upon  strict  compliance  with 
the  law,  or  with  a  contract  whereby  compliance  therewith  is 
waived. 

2.  Landlobd  and  tenant — demand  for  rent,  A  demand  for  im- 
mediate payment  of  rent,  not  made  on  the  date  it  was  due,  does 
not  comply  with  the  common-law  requirement  that  demand  be 
made  on  such  date,  or  with  R.  S.  c.  80,  §  8,  providing  for  a  demand 
for  payment  at  a  time  mentioned  In  the  notice  not  less  than  five 
days  after  service  thereof. 

3.  Landlobd  and  tenant — notice  to  quit.  Notice  of  the  land- 
lord's election  to  terminate  the  tenancy  for  nonpayment  of  rent 
and  demand  for  immediate  possession  are  insufficient  under  R.  S. 
c.  80,  §  9,  which  provides  for  not  more  than  ten  days'  notice. 

4.  Landlobd  and  tenant — dernand  for  rent  and  possession.  Where 
a  landlord  seeks  to  terminate  the  tenancy  by  notice  and  demand 
for  rent  and  possession  and  does  not  undertake  to  regain  posses- 
sion under  the  terms  of  the  lease,  which  it  is  alleged  waive  notice 
of  election  to  terminate  the  tenancy  and  provide  for  immediate 
entry,  such  notice  and  demand  must  conform  to  R.  S.  c.  80,  SS  8,  9, 
in  order  to  support  forcible  entry  and  detainer. 

5.  Landlord  and  tenant — forciJile  entry  and  detainer.  No  right 
of  action  in  forcible  entry  and  detainer  accrues  where  the  land- 
lord makes  demand  for  immediate  payment  of  rent  and  demands 
Immediate  possession,  since  R.  S.  c.  80,  §§  8,  9  provide  for  demand 
for  payment  at  a  time  mentioned  in  the  notice  not  less  than  five 
days  after  service  thereof  and  for  not  more  than  ten  days'  notice 
to  quit 
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Forcible  entry  and  detainer.  Error  to  the  Municipal  Court  of 
Chicago;  the  Hon.  Michakl  F.  Qibten,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1910.  Affirmed* 
Opinion  filed  December  11,  1912. 

Ohables  Scbibneb  Eaton,  for  plaintiff  in  error. 

Geoboe  D.  Welukoton  and  Francis  A.  Habpeb,  for 
defendants  in  error. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

This  is  a  proceeding  in  forcible  entry  and  detainer. 
The  judgment  in  the  Municipal  Court  was  against  the 
plaintiff  for  costs.  The  evidence  tends  to  show  that 
at  the  time  this  suit  was  begun,  i.  e.,  December  15, 
1909,  defendants  in  error  were  in  arrears  for  rent  due 
December  1,  1909.  Sections  8  and  9  of  chapter  80,  E. 
S.,  provide  two  ways  in  which  the  landlord  may  pro- 
ceed to  forfeit  the  lease  and  regain  possession  of 
leased  premises  when  the  tenant  is  in  default  in  the 
payment  of  rent,  viz: 

'  *  Section  8.  That  a  landlord  or  his  agent  may,  any 
time  after  rent  is  due,  demand  payment  thereof  and 
notify  the  tenant,  in  writing,  that  unless  payment  is 
made  within  a  time  mentioned  in  such  notice,  not  less 
than  five  days  after  service  thereof,  the  lease  will  be 
terminated.  If  the  tenant  shall  not  within  the  time 
mentioned  in  such  notice,  pay  the  rent  due,  the  land- 
lord may  consider  the  lease  ended,  and  sue  for  the 
possession  under  the  statute  in  relation  to  forcible 
entry  and  detainer,  or  maintain  ejectment  without 
further  notice  or  demand. ' ' 

**  Section  9.  When  default  is  made  in  any  of  the 
terms  of  a  lease,  it  shall  not  be  necessary  to  give  more 
than  ten  days'  notice  to  quit,  or  of  the  termination  of 
siich  tenancy,  and  the  same  may  be  terminated  on  giv- 
ing such  notice  to  quit  at  any  time  after  such  default 
in  any  of  the  terms  of  such  lease ;  which  notice  may  be 
substantially  in  the  following  form,  viz : 

**  'To  A.  B. :    You  are  hereby  notified  that  in  conse- 
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quence  of  your  default  in  (here  insert  the  character 
of  the  default)  of  the  premises  now  occupied  by  you, 
being,  etc.,  (here  describe  the  premises)  I  have 
elected  to  determine  your  lease,  and  you  are  hereby 
notified  to  quit  and  deliver  up  possession  of  the  same 
to  me  within  ten  days  of  this  date,  (dated,  etc.)' 
To  be  signed  by  the  lessor  or  his  agent ;  and  no  other 

notice  or  demand  of  possession  or  termination  of  such 
tenancy  shall  be  necessary. '^ 

Courts  never  permit  a  forfeiture  except  upon  strict 
compliance  with  the  law,  or  with  the  contract  of  the 
parties,  by  which  a  compliance  with  the  law  is  waived. 
Lane  v.  Brooks,  120  111.  App.  501. 

The  evidence  in  this  case  discloses  that  at  9  o'clock, 
December  15,  1909,  plaintiff  in  error  made  a  written 
demand  on  defendants  in  error  for  the  payment 
** forthwith"  of  the  rent  in  arrears;  that  defendants  in 
error  refused  to  pay;  that  thirty  minutes  later  plain- 
tiff in  error  served  defendants  in  error  with  a  written 
notice  of  his  election  to  declare  the  lease  at  an  end, 
and  made  a  written  demand  for  immediate  possession 
of  the  premises;  that  later,  on  the  same  day  this  suit 
was  begun;  that  later,  and  still  on  the  same  day  de- 
fendants in  error,  through  their  attorney,  tendered  to 
plaintiff  in  error  a  certified  check  for  the  rent  due, 
which  plaintiff  in  error  refused  to  accept,  unless  upon 
condition  that  the  receipt  of  the  same  should  not  be  a 
waiver  of  his  right  to  forfeit  the  lease,  and  to  prose- 
cute the  suit  already  begun;  that  these  conditions  were 
not  agreed  to  by  defendants  in  error  and  the  check 
was  not  left  with  plaintiff  in  error. 

The  demand  for  rent  made  in  this  case  was  not  in 
accord  with  section  8  of  chapter  80,  because  it  was 
for  immediate  payment,  while  that  section  provides 
for  a  demand  for  payment  to  be  made  at  a  time  men- 
tioned in  the  notice  not  less  than  five  days  after  the 
service  of  notice.  Neither  was  it  a  sufficient  demand 
at  common  law,  because  it  was  not  made  on  the  date 
the  rent  became  due.     The  notice  of  the  landlord's 
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election  to  terminate  the  tenancy  and  the  demand  for 
possession  is  not  sufficient  under  section  9  of  Chapter 
80,  because  it  called  for  immediate  possession,  while 
that  section  provides  for  not  more  than  ten  days*  no- 
tice, and  it  has  been  held  that  the  tenant  has  the  full 
ten  days  in  which  he  may  pay  the  rent  and  avoid  the 
forfeiture.  Chadwick  v.  Parker,  44  HI.  326 ;  Chapman 
V.  Kirby,  49  HI.  211 ;  Woodward  v.  Cone,  73  111.  241. 
It  is,  however,  contended  that  a  compliance  with  sec- 
tions 8  and  9  of  chapter  80,  E.  S.,  was  waived  by  the 
following  terms  of  the  lease,  viz : 

*^It  is  expressly  agreed,  Between  the  parties  hereto 
that  if  default  be  made  in  the  payment  of  the  rent 
above  reserved  or  any  part  thereof,  or  in  any  of  the 
covenants  and  agreements  herein  contained,  to  be  kept 
by  the  parties  of  the  second  part,  it  shall  be  lawful 
for  the  party  of  the  first  part  or  the  legal  representa- 
tives of  said  party,  at  any  time  thereafter,  at  the  elec- 
tion of  the  said  first  party,  or  the  legal  representatives 
thereof,  without  notice,  to  declare  said  term  ended,  and 
to  re-enter  said  demised  premises,  or  any  part  thereof, 
either  with  or  without  process  of  law,  and  the  said 
parties  of  the  second  part,  or  any  person  or  persons 
occupying  the  same,  to  expel,  remove,  and  put  out, 
using  such  force  as  may  be  necessary  so  to  do,  and  the 
said  premises  again  to  repossess  and  enjoy  as  before 
this  demise,  without  prejudice  to  any  remedies  which 
might  otherwise  be  used  for  arrears  of  rent  or  pre-* 
ceding  breach  of  covenants.'* 

Whatever  might  be  said  of  the  sufficiency  of  this 
provision  of  the  lease  as  a  waiver  of  notice  of  the  elec- 
tion of  the  landlord  to  declare  the  tenancy  at  an  end, 
the  landlord  did  not  undertake  to  regain  possession 
under  the  terms  of  the  lease  without  notice,  but  did 
elect  to  terminate  the  tenancy  by  notice  and  demands 
for  rent  and  possession.  Having  undertaken  to  termi- 
nate the  tenancy  by  notice  and  demand  for  rent  and 
possession,  such  notice  and  such  demands  must  con- 
form to  the  provisions  of  the  statute  above  quoted, 
before  right  of  action  by  forcible  entry  and  detainer 
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accrues.    This  he  did  not  do.    The  suit  was,  therefore, 
properly  dismissed. 

The  judgment  of  the  court  below  is,  therefore,  af- 
firmed. 

Judgment  affirmed. 


David  H.  Boblln,  Defendant  In  Error,  t.  Athenaeum 
Business  College,  Plaintiff  in  Error. 

Gen.  No.  16,647. 

Bills  and  notes — when  indorsement  in  corporate  name  is  not  that 
of  corporation.  A  business  college  not  incorporated  occupied  cer- 
tain rooms  and  its  business  was  taken  over  by  a  corporation  whicb 
executed  a  promissory  note,  payment  being  guarantied  by  an  In- 
dorsement in  the  name  of  the  college,  by  its  president,  who  was 
the  president  of  the  corporation.  Subsequently  a  corporation  in 
the  name  of  the  college  was  formed,  but  its  business  address  was 
different  and  it  was  in  no  way  connected  with  the  old  college  or 
the  corporation  executing  the  note.  There  was  no  evidence  that 
the  president  indorsing  the  note  was  authorized  to  act,  that  he 
was  the  president,  that  the  Indorsement  was-  written  with  the 
knowledge  or  acquiescence  of  the  incorporated  college  or  its  officers 
or  stockholders,  or  that  the  corporate  college  received  any  of  the 
proceeds.  Heldf  the  indorsement  was  not  that  of  the  Incorporated 
business  college  and  it  was  not  liable  on  the  note. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chaeles  N. 
GooDNow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.  Reversed  with  finding  of  fact.  Opinion 
filed  December  11,  1912.    Rehearing  denied  December  26,  1912. 

Daniel  W.  Soanlan,  for  plaintiff  in  error ;  Chables 
S.  Fbank  and  Don  P.  Pbnnywitt,  of  counsel. 

L.  L.  Smith,  for  defendant  in  error. 
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Mr.  Justice  Graves  delivered  the  opinioii^of  the 
court. 

This  suit  was  begun  to  recover  on  two  promissory 
notes  for  the  total  amount  of  $1,000,  signed  **  Illinois 
College  of  Commerce,  Samuel  B.  Willey,  Supt.,''  and 
endorsed  *'The  payment  of  the  within  note  according 
to  its  terms  is  hereby  guaranteed.  Athenaeum  Busi- 
ness College,  By- Samuel  B.  Willey,  President.''  One 
of  these  notes  was  dated  June  21,  1909,  and  the  other 
was  dated  June  25,  1909.  The  Athenaeum  Business 
College,  a  corporation,  The  Illinois  College  of  Com- 
merce, a  corporation,  and  Samuel  B.  Willey,  Charles 
A.  Brillow,  Frank  F.  Robinson,  James  W.  Howell, 
James  H.  Tymeson  and  George  H.  Haberer  individ- 
ually and  as  partners,  doing  business  as  Athenaeum 
Business  College,  and  Rev.  Frank  C.  Bruner,  were  all 
made  parties  defendant  and  were  each  in  court  either 
by  service  of  summons  or  by  appearance  or  both.  The 
case  was  dismissed  as  to  all  of  the  defendants,  except 
the  Athenaeum  Business  College  and  the  Illinois  Col- 
lege of  Commerce,  and  judgment  was  rendered  against 
those  two  defendants  for  $1,039.  To  reverse  this  judg- 
ment the  Athenaeum  Business  College  alone  prose- 
cutes this  writ  of  error. 

The  contention  of  plaintiff  in  error  is  that  the  evi- 
dence fails  entirely  to  show  any  liability  on  its  part, 
while  defendant  in  error  insists  that  the  evidence 
fairly  tends  to  show  that  plaintiff  in  error  was  a  de 
facto  corporation,  and  as  such  guaranteed  the  notes 
in  question;  that  a  de  facto  corporation  has  the  right 
and  power  to  make  contracts  and  that  when  such  an 
existence  is  shown  suits  will  lie  against  such  associa- 
tions, as  corporations,  to  enforce  their  contracts.  As- 
suming the  contention  of  defendant  in  error  as  to  the 
law  to  be  correct,  his  right  to  recover  is  not  thereby  es- 
tablished. The  only  way  in  which  plaintiff  in  error 
can  be  held  liable  is  on  the  contract  of  endorsement. 
By  its  appropriate  plea  it  denied  that  the  endorsement 


Chicaoo— FiBST  District — Dscembeb^  1912.    575 

Roblln  ▼.  Athenaeum  Business  College,  175  111.  App.  57S. 

on  the  note  was  made  by  it  or  by  any  of  its  officers 
or  agents.  The  evidence  discloses  that  at  one  time  a 
business  college,  known  as  the  Athenaeum  Business 
College,  was  conducted  at  26  Van  Buren  Street,  Chi- 
cago. Subsequently,  a  corporation  was  formed  under 
the  corporate  name  of  the  Illinois  College  of  Com- 
merce. Whether  this  corporation  was  formed  or  con- 
trolled by  the  owners  of  the  Athenaeum  Business  Col- 
lege, the  record  does  not  disclose,  but  however  that 
may  be,  after  the  Illinois  College  of  Commerce  be- 
came incorporated,  it  conducted  a  business  college  in 
the  rooms  formerly  used  by  the  Athenaeum  Business 
College  and  under  that  name,  and  advertised  that,  by 
that  name,  it  had  been  established  thirty-eight  years 
and  that  it  had  kept  pace  with  the  growth,  progress 
and  enterprise  of  the  city  in  its  various  lines  of  activ- 
ity in  behalf  of  young  people  and  had  40,000  grad- 
uates. These  facts  were  known  to  defendants  in  error. 
One  Samuel  B.  Willey  was  the  active  head  of  the  Illi- 
nois College  of  Commerce.  He  testified  that  he  was 
the  president  of  that  corporation,  although  he  signed 
his  name  as  '  *  Supt. '  *  Who,  if  anyone  besides  Willey, 
owned  any  stock  in  the  Illinois  College  of  Commerce, 
or  was  in  any  business  way  interested  therein  the 
record  does  not  disclose. 

On  November  25,  1908,  a  license  to  open  books  for 
subscription  for  capital  stock  in  a  corporation  to  be 
known  as  '* Athenaeum  Business  College'^  was  issued 
by  the  Secretary  of  State  to  Charles  A.  Brillow,  Robert 
F.  Robinson  and  James  W.  Howell,  as  commissioners. 
A  certificate  of  complete  organization  of  the  '*  Athe- 
naeum Business  College''  was  issued  August  6,  1909, 
by  the  Secretary  of  State  and  plaintiff  in  error  then 
first  came  into  existence.  The  report  of  the  commis- 
sioners, on  which  this  certificate  was  issued,  shows 
that  the  capital  stock  was  subscribed  for  by  John  H. 
Tymeson,  Charles  A.  Brillow,  George  Haberer  and 
James  W.  Howell,  and  that  at  a  meeting  held  in  Room 
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512,  131  LaSalle  street,  Chicago,  on  August  3,  1909, 
Tymeson,  Howell  and  Brillow  were  elected  directors, 
and  that  the  post  office  address  and  business  address 
of  the  corporation  was  at  Eoom  512,  131  LaSalle 
street,  Chicago.  None  of  the  persons  commissioned  to 
incorporate  plaintiff  in  error,  or  the  directors  of  this 
new  corporation,  or  the  subscribers  for  its  stock,  had 
ever  been  in  any  way  connected  with  the  Illinois  Col- 
lege of  Commerce,  or  the  original  Athenaeum  Busi- 
ness College,  in  whose  name  the  Illinois  College  of 
Commerce  was  doing  business.  Neither  had  Willey 
been  in  any  way  connected  with  or  instrumental  in 
securing  the  incorporation  of  plaintiff  in  error,  so  far 
as  is  disclosed  by  the  evidence  in  this  record.  Prior  to 
the  incorporation  of  plaintiff  in  error  and  in  fact  prior 
to  July  1,  1909,  and  while  the  Illinois  College  of  Com- 
merce was  advertising  and  conducting  a  business 
school  or  college  in  the  name  of  the  bid  Athenaeum 
Business  College,  Willey  borrowed  of  defendant  in 
error  various  sums  of  money,  aggregating  $1,000, 
which  loans  were  evidenced  by  the  two  promissory 
notes  sued  on.  There  is  no  evidence  in  this  record  that 
Willey  by  this  endorsement  undertook  to  bind  plain- 
tiff in  error,  or  that  he  had  any  authority  to  bind  it, 
or  that  he  ever  was  its  president  or  acted  as  such,  or 
that  the  endorsement  was  written  by  him  with  the  knowl- 
edge, authority  or  acquiescence  of  plaintiff  in  error 
or  any  of  its  officers  or  stockholders,  or  that  any  of  the 
money  for  which  the  notes  were  given  ever  came  into 
the  hands  of  plaintiff  in  error  or  was  used  in  any  way  by 
it  or  for  its  benefit,  or  that  at  the  time  Willey  made 
the  endorsement  either  he  or  defendant  in  error  had 
plaintiff  in  error  in  mind,  or  that  plaintiff  in  error 
then  had  or  pretended  to  have  an  existence  either  de 
jure  or  de  facto.  On  the  contrary,  the  evidence  fairly 
tends  to  show  that  by  the  use  of  the  name  Athenaeum 
Business  College  Willey  meant  and  was  understood  by 
defendant  in  error  to  mean  the  old  business  college 
by  that  name  that  had  formerly  occupied  the  rooms 
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then  occupied  by  the  Illinois  College  of  Commerce  and 
whose  business  the  Illinois  College  of  Commerce  had 
taken  over.  The  name  of  which  old  Athenaenm  Busi- 
ness College,  as  well  as  the  record  of  its  accomplish- 
ments find  numerous  graduates,  Willey,  with  the 
knowledge  of  defendant  in  error,  had  extensively  used 
as  an  advertising  attraction  for  the  Illinois  College  of 
Commerce. 

The  proof  failing  to  establish  the  fact  that  the  en- 
dorsement was  that  of  the  plaintiff  in  error,  the  judg- 
ment is  not  sustained  by  the  evidence,  and  is,  there- 
fore, reversed  with  a  finding  of  fact  to  be  incorporated 
in  the  judgment  of  this  court. 

Reversed  with  findmg  of  fact. 

Finding  of  Fact:  We  find  as  an  ultimate  fact 
that  the  endorsement  on  the  notes  sued  on  was  not 
the  endorsement  of  plaintiff  in  error  or  of  any  of  its 
agents  or  of  its  officers-  de  facto  or  de  jure. 


The  Clinton  Company,  Defendant  In  Error,  y.  Lothar 
Schwarz  and  William  P.  Crockett^  Plaintiffs  in 
Error. 

Gen.  No.  16,682. 

1.  CoBPOBATiONS — tohen  officers  of  de  facto  corporation  not  liable 
on  contract.  Where  an  honest  attempt  to  incorporate  a  company 
results  In  a  de  facto  corporation  and  its  officers  In  good*  faith  con- 
tract in  writing  to  purchase  goods  in  the  name  of  the  company, 
the  seller,  dealing  with  the  company  as  a  corporation  and  extending 
credit  as  such,  and  suing  it  on  the  contract  as  a  corporation,  is 
estopped  from  questioning  its  corporate  existence  and  cannot  hold 
the  officers  liable  at  conunon  law  as  partners  on  the  contract  made 
by  them. 

2.  C(»P0BATi0NS — iDhat  constitutes  de  facto  corporation.  Where 
the  secretary  of  state  issues  a  certificate  of  complete  organization 
of  a  corporation,  the  corporation  does  not  have  a  de  jure  existence 
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prior  to  the  recording  of  the  certificate  in  the  office  of  the  recorder 
of  deeds  in  the  county  where  the  principal  office  of  the  company 
is  located,  as  required  by  the  Corporation  Act,  S  4. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidah  E. 
Fry,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1910.  Reversed  with  finding  of  facts.  Opinion  filed 
December  11,  1912. 

HoYNB,  O'CoNNOB,  HoYNE  &  Irwin,  for  plaintiff  in 
error;  Cabl  J.  Appell,  of  counsel. 

Habvby  T.  Fletoheb,  for  defendant  in  error. 

Mb.  Jtjstiob  Graves  delivered  the  opinion  of  the 
court. 

This  suit  was  begun  in  the  Municipal  Court  Febru- 
ary 15,  1910,  against  Lothar  Schwarz,  William  P. 
Crockett,  C.  B.  Miller  and  the  Sultana  Eemedy  Com- 
pany. The  affidavit  of  claim  then  filed  states  that  the 
cause  of  action  is  upon  a  contract  for  the  payment  of 
money,  and  that  the  demand  is  for  labor  and  services 
performed  and  materials  furnished  to  the  defendants 
at  their  special  instance  and  request,  as  set  forth  in  a 
statement  of  claim  therewith  filed. 

On  February  28, 1910,  the  plaintiff  filed  an  amended 
statement  of  claim  which  sets  forth  that  the  plaintiff's 
claim  is  for  goods,  wares  and  merchandise  sold  and 
delivered  to  the  defendants,  Schwarz,  Crockett  and 
Miller,  doing  business  as  the  Sultana  Eemedy  Com- 
pany, Inc.,  upon  an  order  in  writing,  dated  August 
26,  1907,  and  signed  Sultana  Eemedy  Company,  Inc., 
Lothar  Schwarz,  President,  W.  P.  Crockett,  Secre- 
tary, and  C.  E.  Miller,  Manager,  as  afterwards  ver- 
bally modified  by  the  defendants;  that  the  defendants 
at  the  time  of  giving  and  modifying  such  order  and  at 
the  time  the  goods  were  delivered  respectively  claimed 
to  be  the  president,  secretary  and  manager  of  the  Sul- 
tana Eemedy  Company,  Inc.;  that  such  order  was 
given  and  modified  and  the  goods  received  by  the 
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defendants  in  the  name  of  the  Sultana  Eemedy  Com- 
pany, Inc.,  before  any  certificate  of  complete  organiza- 
tion as  a  corporation  had  been  recorded  in  the  re- 
corder's oflSce  of  Cook  County,  where  the  principal 
office  of  the  Sultana  Remedy  Company  then  was  lo- 
cated. In  the  amended  statement  of  claim  the  Sultana 
Remedy  Company,  Inc.,  was  not  mentioned  as  a  de- 
fendant, but  no  formal  order  dismissing  the  case  as 
to  the  Sultana  Remedy  Company  was  entered.  Ap- 
pearance by  attorney  for  defendants,  Crockett  and 
Schwarz,  and  an  affidavit  of  meritorious  defense  to 
the  entire  claim  and  denying  joint  or  several  liability 
by  defendant  Crockett  was  filed  before  the  amended 
statement  of  claim  was  filed.  After  the  amended 
statement  of  claim  was  filed  an  affidavit  of  meritorious 
defense  to  the  whole  of  plaintiff's  demand  and  deny- 
ing joint  or  several  liability  was  filed  for  defendant 
Schwarz.  Without  any  question  being  raised  as  to 
the  elimination  from  the  amended  statement  of  claim 
of  the  Sultana  Remedy  Company  as  a  defendant,  the 
court  proceeded  to  hear  the  case  without  a  jury.  Pend- 
ing the  hearing,  on  motion  of  plaintiff,  one  George  H. 
Paget  was  added  as  a  defendant,  because  the  evidence 
had  then  disclosed  that  he  was  a  subscriber  for  stock 
in  the  Sultana  Remedy  Company.  The  court  found 
the  issues  for  the  plaintiff  and  entered  judgment 
against  defendants  Schwarz  and  Crockett,  for  $369.27. 
To  reverse  this  judgment  this  writ  of  error  is  prose- 
buted. 

The  first  controversy  arises  over  the  question 
whether  this  suit  is  brought  to  enforce  a  common-law 
right  or  to  recover  by  virtue  of  the  provisions  of 
section  18  of  the  Corporation  Act. 

Plaintiffs  in  error  insist  that  defendant  in  error 
has  shown  no  right  to  recover  on  either  ground ;  that 
if  this  suit  is  brought  under  section  18  of  the  Corpora- 
tion Act,  it  is  then  a  suit  to  recover  a  penalty,  and, 
as  it  was  not  brought  within  two  years  after  the  right 
accrued,  it  is  barred  by  the  statute  of  limitations; 


580  Appellate  Coubts  of  Illinois. 

The  Clinton  Co.  y.  Schwarz  et  al.,  175  111.  App.  577. 

while  if  it  is  not  brought  under  that  section,  then  de- 
fendant in  error  is  estopped  from  denying  that  the 
Sultana  Remedy  Company  is  a  duly  organized  cor- 
poration, since  the  contract  sued  on  was  made  with 
the  Sultana  Remedy  Company  as  a  corporation, 
and  the  Sultana  Remedy  Company  as  a  corpora- 
tion was  made  party  defendant  to  this  suit  brought 
to  recover  on  such  contract.  Defendant  in  error 
does  not  deny  that  its  right,  if  any,  to  recover 
under  section  18  of  the  Corporation  Act,  is  barred  by 
the  statute  of  limitations,  and  makes  no  claim  of  any 
right  to  recover  under  that  section,  but  insists  it  has 
a  right  to  recover  of  plaintiffs  in  error  on  the  theory 
that  they  undertook  to  do  business  in  the  corporate 
name  of  the  Sultana  Remedy  Company  before  that 
Company  had  been  fully  incorporated,  and  while  it 
was  only  a  corporation  de  facto,  and  that  under  that 
state  of  facts  plaintiffs  in  error  are  liable  at  the  com- 
mon law  as  partners  for  all  contracts  made  by  them 
as  officers  of  the  de  facto  corporation. 

The  evidence  shows  that  a  certificate  of  complete 
organization  of  the  Sultana  Remedy  Company  as  a 
corporation  had  been  duly  issued  to  it  by  the  Secre- 
tary of  State  before  the  contract  sued  on  was  entered 
into  by  its  officers  in  its  name,  and  that  the  only  thing 
remaining  to  be  done  to  constitute  it  a  corporation 
de  jure  was  to  cause  its  certificate  of  complete  organi- 
zation to  be  recorded  in  a  book  kept  for  that  purpose 
in  the  office  of  the  recorder  of  deeds  in  the  county ' 
where  the  principal  office  of  the  company  was  located, 
as  required  by  section  4  of  the  Corporation  Act. 
There  is  no  suggestion  in  the  evidence  that  the  incor- 
porators of  this  company  had  not  made  an  honest  at- 
tempt in  good  faith  to  have  the  company  properly  in- 
corporated, or  that  in  making  the  contract  in  question 
the  officers  were  not  acting  in  good  faith.  While  it  is 
true  that,  before  the  certificate  of  complete  organiza- 
tion was  recorded,  as  required  by  section  4  of  the  Cor- 
poration Act,   the   corporation   did  not   have    a  de 
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jure  existence  (Hoyt  v.  McCallum,  102  lU.  App. 
287;  0.  S.  Eichardson  Fueling  Co.  v.  Seymour,  235 
111.  319) ;  it  was  a  corporation  de  facto,  and  if  its  of- 
ficers in  all  respects  acted  in  good  faith,  as  they  ap- 
pear to  have  done,  and  defendant  in  error  dealt  with 
it  as  a  corporation  and  extended  credit  to  it  as  such, 
it  is,  according  to  the  decided  weight  of  authority, 
estopped  from  questioning  its  corporate  existence,  and 
cannot  hold  the  plaintiffs  in  error  liable  at  common 
law  as  partners  on  contracts  made  by  them  for  and 
in  the  name  of  the  corporation.  Taylor  on  Private 
Corporations,  section  148;  Hoyt  v.  McCallum,  102  111. 
App.  287;  Buahnell  v.  Consolidated  Ice  Machine  Co., 
138  HI.  67 ;  Tarbell  v.  Page,  24  111.  46 ;  2  Morawetz  on 
Private  Corporations,  sec.  748;  Cook  on  Corporations 
(4th  Ed.),  sec.  234.  Of  course,  the  foregoing  authori- 
ties and  the  principles  there  announced  do  not  apply 
to  actions  based  on  section  18  of  the  Corporation  Act. 
The  case  of  0.  S.  Richardson  Fueling  Co.  v.  Seymour, 
235  111.  319,  cited  by  defendant  in  error,  was  a  case 
based  on  the  statute  (Seymour  v.  0.  S.  Richardson 
Fueling  Co.,  103  111.  App.  625).  In  that  case,  the  Su- 
preme Court  held  that  the  existence  of  a  corporation 
de  facto  did  not  relieve  the  directors  and  oflScers  of  the 
corporation  from  the  liability  imposed  by  the  statute, 
and  also  said:  ''Independent  of  any  liability  under 
section  18  of  the  Incorporation  Act,  the  appellants 
were  liable  as  partners,  if  the  proof  showed  the  deliv- 
ery of  the  coal."  This  is  not,  as  defendant  in  error 
seems  to  suppose,  a  holding  that  the  oflScers  of  every 
corporation  de  facto  are  liable  as  partners  on  con- 
tracts made  by  them  for  and  in  the  name  of  the  cor- 
poration, but  is  a  holding  that  on  the  facts  in  that  case 
the  appellants  then  before  the  court  were  liable  as 
partners  on  the  contract  there  sued  on,  which  was  en- 
tered into  on  the  part  of  the  Richardson  Fuel  Co.  with 
the  appellants  as  individuals  and  without  any  knowl- 
edge of  the  existence  or  pretended  existence  of  the 
Seymour  Transportation  Company  for  whom  appel- 
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lants  afterwards  claimed  to  have  acted  in  the  trans- 
action. 

The  facts  in  the  case  at  bar  are  very  different  from 
the  facts  in  the  Seymour  case.  In  the  case  at  bar,  the 
record  discloses  that  the  Sultana  Remedy  Company 
was  a  corporation  de  facto;  that  the  contract  sued  on 
was  made  in  writing  in  the  name  of  the  Sultana  Rem- 
edy Co.,  and  was  executed  by  the  president,  secretary 
and  manager  of  that  company;  that  defendant  in  er- 
ror dealt  with  the  Sultana  Remedy  Company  as  a 
corporation  and  not  with  its  officers  as  individuals  or 
as  partners;  that  it  extended  credit  to  the  Sultana 
Remedy  Co.  as  a  corporation  and  sued  it  on  the  con- 
tract as  a  corporation. 

Upon  that  state  of  facts  and  the  authorities  cited, 
defendant  in  error  is  estopped  from  questioning  the 
corporate  existence  of  the  Sultana  Remedy  Company, 
and  cannot  hold  the  officers  of  that  company  liable  at 
the  common  law  as  partners  on  the  contract  sued  on. 
As  defendant  in  error  does  not  claim  a  right  to  re- 
cover under  section  18  of  the  Corporation  Act,  there 
is  no  occasion  for  this  court  to  here  discuss  whether 
the  remedy  provided  by  that  section  is  a  penalty  or 
not,  or  whether  the  remedy  provided  for  by  it  is  barred 
by  the  statute  of  limitations  or  not. 

For  the  reasons  given,  the  judgment  of  the  court 
below  is  reversed  with  a  finding  of  facts  to  be  incor- 
porated in  the  judgment  of  this  court. 

Judgment  reversed  with  finding  of  facts. 

Finding  of  Facts:  We  find  as  ultimate  facts  that 
defendant  in  error  made  the  contract  sued  on  with  the 
Sultana  Remedy  Company  as  a  corporation,  and  ex- 
tended credit  to,  and  sued,  it  as  such;  that  the  Sul- 
tana Remedy  Company  was  then  a  corporation  de 
facto. 
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Augustine  Krygsman,  Defendant  In  Error,  y.  George 
Stamatakos  et  al.,  Plaintiffs  In  Error. 

Gen.  No.  16,724. 

LiANDLOBD  AND  TENANT — waiver  of  hreoch  of  covenant  not  to  sublet 
withwii  written  consent.  Where  a  lessee  sublets  in  violation  of 
a  covenant  In  the  lease  not  do  so  without  the  written  consent  of 
the  lessor,  and  the  lessor  accepts  payment  of  rent  from  the  sub- 
lessees and  serves  them  with  a  five  days'  notice,  there  is  a  waiver 
of  the  breach  of  covenant,  and  in  an  action  in  forcible  entry  and 
detainer  it  is  error  to  refuse  an  Instruction  to  that  eftect 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F. 
GiBTEN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Reversed  with  finding  of  fact  and  Judg- 
ment here.    Opinion  filed  December  11,  1912. 

AijiKN  G.  Mills,  for  plaintiffs  in  error, 
Thomas  MoEnebny,  for  defendant  in  error. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

On  April  15,  1902,  defendant  in  error 'rented  to 
plaintiffs  in  error,  George  Stamatakos,  Nicholas 
Stamatakos,  and  Harry  Stamatakos,  for  a  term  of  ten 
years,  certain  premises  in  Chicago.  The  rent  stipu- 
lated for  was  payable  in  semi-annual  payments  in  ad- 
vance on  the  15th  day  of  April  and  October  of  each 
year.  The  lease  contained  a  stipulation  against  sub- 
letting the  premises  or  any  part  thereof  without  the 
written  consent  of  defendant  in  error.  On  April  15, 
1909,  the  lessees  above  named  sublet  a  portion  of  the 
premises  to  plaintiffs  in  error,  Charles  Stamatakos, 
George  Heallulos,  and  Gust  Kokores,  without  obtain- 
ing the  consent  in  writing  of  defendant  in  error  to 
such  subleasing.  The  decided  weight  of  the  evidence 
tends  to  show  that  the  plaintiff  knew  of  such  sub- 
leasing and  made  no  objection  thereto,  but  said  she 
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did  not  care  who  had  the  premises ;  that  all  she  wanted 
was  the  rent;  that  she  continued  to  collect  the  rent 
from  her  tenants  after  she  knew  of  the  subletting  and 
after  the  subtenants  were  in  possession.  The  testi- 
mony of  defendant  in  error  herself  further  shows  that 
during  the  first  part  of  October,  1909,  she  received 
from  her  tenant  a  check  for  the  rent  due  October  15, 
1909,  for  the  six  months  ending  April  15,  1910,  which 
check  was  by  its  terms  payable  October  20,  1909,  and 
on  which  her  agent,  a  Mr.  Glazier,  advanced  to  her 
the  money,  but  which  on  presentation  by  him  at  the 
bank  for  payment  was  dishonored ;  that  shortly  there- 
after and  on  or  about  the  2nd  day  of  November,  1909, 
and  after  she  knew  of  the  subletting,  and  after  she 
knew  the  check  had  been  dishonored,  defendant  in  er- 
ror served  a  five  days'  notice  on  plaintiffs  in  error 
which  notice  was  not  introduced  in  evidence,  and  that 
on  the  2nd  day  of  November,  1909,  she  made  a  demand 
in  writing  of  her  tenants  and  their  subtenants,  being 
all  of  the  plaintiffs  in  error,  for  immediate  possession 
of  the  parts  of  the  premises  occupied  by  them  respec- 
tively, which  written  demand  was  introduced  in  evi- 
dence and  in  which  she  specifies  as  the  reason  for  mak- 
ing it  that  part  of  the  leased  premises  had  been  sublet 
without  her  consent  in  writing  in  \dolation  of  the  terms 
of  the  lease  from  her  to  her  tenants.  Counsel  for  de- 
fendant in  error  argues  that  the  **five  days'  notice,'' 
mentioned  by  defendant  in  error  and  above  referred  to, 
is  identical  with  the  demand  for  possession  introduced 
in  evidence.  If  defendant  in  error,  by  using  the  term 
*'five  days'  notice"  in  her  testimony  meant  the  de- 
mand for  immediate  possession  introduced  in  evi- 
dence, she  should  have  said  so  and  her  counsel  should 
have  brought  it  out  in  his  examination  of  her.  Not 
having  done  so,  this  court  cannot  indulge  in  the  pre- 
sumption that  she  so  meant,  for  a  five  days'  notice  is 
as  different  from  and  as  incompatible  with  a  demand 
for  immediate  possession  as  any  two  things  can  well 
be.    We  must,  therefore,  take  her  at  her  word  and 
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determine  this  case  on  the  assumption  that  she  meant 
what  she  said,  and  that  in  fact  she  served  the  five  days' 
notice  as  she  testified  she  did. 

Defendant  in  error  further  testified  that  after  she 
had  served  the  **five  days'  notice*'  the  money  for 
which  the  dishonored  check  was  given,  was  paid,  but 
whether  it  was  paid  to  her  or  to  her  agent,  Mr.  Glazier, 
is  not  made  clear.  She  also  testified  that  the  reason 
why  she  did  not  begin  her  suit  until  April,  after  she 
had  served  the  notice,  was  **  because  I  had  my  money 
and  we  offered  him  the  rent  back  and  he  would  not 
accept  it."  She  still  further  testified  that  a  few  days 
after  April  15, 1910,  she  received  by  mail  a  check  from 
her  tenant  for  the  rent  from  April  15, 1910,  to  October 
15,  1910.  On  April  26,  1910,  without  giving  any  other 
notice  than  the  one  above  mentioned,  or  making  any 
other  demand  for  possession,  or  assigning  any  other 
breach  of  the  covenants  of  the  lease  or  returning  the 
check  for  the  rent  from  April  15,  1910,  to  October  15, 
1910,  or  in  any  way  informing  her  tenant  that  she  did 
not  or  would  not  accept  it  in  payment  for  such  rent, 
she  filed  in  the  Municipal  Court  her  complaint  in  forc- 
ible entry  and  detainer. 

The  cause  was  heard  by  the  court  without  a  jury 
and  resulted  in  a  judgment  in  favor  of  the  plaintiff, 
defendant  in  error  in  this  proceeding,  and  against  all 
of  the  defendants,  plaintiffs  in  error  here,  for  the  pos- 
session of  the  premises  and  for  costs.  To  reverse  this 
judgment  plaintiffs  in  error  prosecuted  this  writ  of 
error. 

At  the  close  of  the  case  plaintiffs  in  error  asked  the 
court  to  hold  the  following  proposition  of  law,  with 
others : 

*'The  court  holds  as  a  proposition  of  law  that  if 
with  knowledge  that  the  defendants  had  sub-let  a  part 
of  the  premises,  the  plaintiff  made  any  demand  for 
rent  accruing  after  the  breach  of  the  covenant  not  to 
assign  or  sublet,  she  thereby  consented  to  and  re-es- 
tablished the  tenancy  and  waived  her  right  to  forfeit 
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the  lease  and  terminate  the  tenancy  and  made  the  lease 
valid  in  the  hands  of  the  sub-lessees.'* 

This  proposition  the  court  refused  to  hold  and  this 
is  assigned  as  one  of  the  reasons  why  the  judgment 
should  be  reversed. 

The  provision  of  a  lease  prohibiting  the  subletting 
of  the  demised  premises  without  the  consent  in  writ- 
ing of  the  landlord  is  for  the  benefit  of  the  landlord, 
and  a  violation  of  such  provision  renders  the  lease 
voidable  at  the  option  of  the  landlord,  but  not  void, 
and  the  right  to  declare  a  forfeiture  of  the  lease  for 
such  violation  may  be  waived  by  the  landlord.  Any 
act  done  by  the  landlord  with  knowledge  of  such  sub- 
letting, affirming  the  continued  existence  of  such  lease, 
and  which  clearly  discloses  his  intention  to  hold  his 
lessee  to  the  performance  of  the  other  terms  of  the 
lease,  notwithstanding  his  violation  of  the  stipulation 
in  it  against  subletting,  is  a  waiver  of  his  right  to  elect 
to  declare  the  lease  void  for  such  violation.  The  ac- 
ceptance of  rent  by  the  landlord,  or  demand  by  him  for 
the  payment  of  such  rent,  for  a  period  of  time  after 
a  breach  of  such  stipulation  has  occurred  and  with 
knowledge  of  such  breach  is  a  waiver  by  him  of  his 
right  to  declare  a  forfeiture  therefor.  Webster  v. 
Nichols,  104  111.  160 ;  Williams  v.  Vanderbilt,  145  Dl. 
238 ;  Hopkins  v.  Levandowski,  250  111.  372 ;  Chicago  & 
S.  S.  Rapid-Transit  R.  Co.  v.  Northern  Trust  Co.,  90 
111.  App.  460 ;  Livingston  County  Tel.  Co.  v.  Herzberg, 
118  111.  App.  599 ;  Watson  v.  Fletcher,  49  111.  498.  The 
refused  finding  of  law  above  quoted  correctly  stated 
the  law  and  its  refusal  was  error. 

The  court  also  erred  in  rendering  judgment  against 
plaintiffs  in  error  on  the  facts.  The  judgment  was  evi- 
dently based  on  the  same  erroneous  theory  of  law  that 
prompted  the  refusal  of  the  proposition  of  law  above 
quoted,  i.  e.,  that  accepting  rent  from  the  tenant  after 
knowledge  of  the  subleasing  of  part  of  the  premises 
was  not  a  waiver  by  defendant  in  error  of  her  right 
to  declare  a  forfeiture  for  a  breach  of  the  covenant 
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in  the  lease  against  subleasing  without  the  written 
consent  of  lessor.  By  at  least  two  distinct  acts  of 
defendant  in  error,  testified  to  by  her,  she  clearly 
waived  her  right  to  declare  a  forfeiture  of  the  lease 
for  a  violation  of  the  covenant  against  subleasing* 
The  first  was  where, in  November,  1909,  she  or  her 
agent  for  her  with  her  knowledge  accepted  the  money 
on  the  check  for  the  rent  to  April  15,  191(]f,  and  kept 
it  after  she  knew  of  the  breach,  and  the  second  was 
when  she  accepted  and  kept  the  check  sent  her  by  her 
tenant  about  April  15,  1910,  for  rent  to  October  15, 
1910.  And  if  she  in  fact  served  her  tenant  about  No- 
vember 1,  1909,  with  a  ''five  days*  notice, *'  after  she 
knew  of  the  subleasing,  as  she  testified  she  did,  then 
that  was  a  third  act  recognizing  the  continued  ex- 
istence of  the  lease,  and  a  consequent  waiver  of  its 
breach,  for  a  five  days'  notice  is  a  demand  for  the 
payment  of  all  rent  in  arrears  and  a  conditional  notice 
that  if  it  is  not  paid  within  a  time  fixed  in  the  notice, 
not  less  than  five  days  after  the  service  thereof,  the 
landlord  will  terminate  the  lease  (sec.  8,  chap.  80,  R. 
S.),  and  a  demand  for  rent  in  advance,  as  provided  by 
the  terms  of  a  lease  for  an  unexpired  period  of  time, 
is  a  recognition  of  the  continued  existence  of  the  lease. 

The  judgment  of  the  court  below  is,  therefore,  re- 
versed with  a  finding  of  fact  to  be  incorporated  in 
the  judgment  of  this  court,  and  judgment  in  this  court 
against  defendant  in  error  for  costs  in  both  courts. 
Judgment  reversed  with  finding  of  fact  and  judgment 

here. 

Finding  of  Fact :  We  find  as  an  ultimate  fact  that 
defendant  in  error  waived  the  breach  of  the  covenant 
in  the  lease  sued  on  prohibiting  the  subleasing  of  the 
premises  in  question  without  the  consent  of  the  lessor 
being  first  had  in  writing. 
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Freudenberg  &  Company,  Defendant  in  Error^  t.  Man- 
del  Brown,  Plaintiff  in  Error. ' 

Gen.  No.  16,786. 

1.  Appeals  and  e^bobs — adnUaaion  of  immaterial  evidence  not 
reversible  evror.  In  an  action  by  a  real  estate  broker  for  commis- 
sions, tbe  admission  of  evidence  not  strictly  material  to  the  is- 
sues is  npt  reversible  error  where  it  could  have  no  influence  on  the 
decision  of  the  jury. 

2.  New  trial — motion  should  "be  supported  hy  affidavit  of  wit- 
ness, A  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  is  properly  denied  where  there  is  no  showing  why  the 
affidavit  of  the  witness  is  not  produced. 

3.  New  tbial — newly-discovered  evidence.  Where  the  evidence 
relied  on  as  basis  of  a  motion  for  a  new  trial  tends  only  to  impeach 
and  discredit  a  witness,  although  newly-discovered,  it  is  not  sulll- 
cient  to  sustain  the  motion. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebick  L. 
Fake,  Jb.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  December  11, 
1912.    Rehearing  denied  December  26,  1912. 

BicHABD  J.  CooNBT  and  John  A.  Verhobvbn,  for 
plaintiff  in  error. 

George  E.  Euthbb,  for  defendant  in  error. 

Mr.  Justice  Graves  delivered  tlie  opinion  of  the 
court. 

Defendant  in  error,  a  real  estate  broker,  doing  busi- 
ness as  Freudenberg  &  Company,  brought  this  suit  in 
the  Municipal  Court  to  recover  commissions  for  ob- 
taining a  purchaser  for  certain  property  belonging  to 
plaintiff  in  error.  The  case  was  tried  by  a  jury  and 
resulted  in  a  verdict  and  judgment  for  defendant  in 
error  for  $425.00. 

The  evidence  is  conflicting,  but  we  think  fairly  tends 
to  show  that  the  property  in  question  was  listed  by 
plaintiff  in  error  with  defendant  in  error  for  sale  on  a 
commission  of  2^^  per  cent.;  that  defendant  in  error 
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procured  a  purchaser  who  was  ready,  able  and  willing 
to  purchase  the  same  at  $17,750,  and  that  plaintiff  in 
error  accepted  the  proposed  terms  and  agreed  to  con- 
vey the  premises  to  the  proposed  purchaser,  but  later 
refused  so  to  do. 

While  the  conflict  in  the  evidence  is  sharp  and  a 
contrary  verdict  might  have  been  reached  by  the  jury 
and  sustained  by  this  court,  we  do  not  think  the  ver- 
dict returned  is  so  manifestly  contrary  to  the  weight 
of  the  evidence  as  to  warrant  this  court  in  setting  it 
aside  for  that  reason. 

During  the  trial  certain  evidence  was  admitted  that 
was  not  strictly  material  to  the  issue,  but  it  was  not 
upon  any  controlling  element  in  the  case  and  could 
have  had  no  influence  on  the  minds  of  the  jury  in  de- 
termining the  pertinent  facts  involved,  and  its  admis- 
sion can  not  be  held  to  be  reversible  error. 

The  court  instructed  the  jury  orally,  as  is  author- 
ized by  the  Municipal  Court  Act,  and  while,  if  the  in- 
structions had  been  carefully  prepared,  certain  ex- 
pressions would  likely  not  have  been  used,  we  think 
the  instructions  fairly  and  fully  presented  the  law 
governing  the  case  to  the  jury. 

The  motion  for  a  new  trial  was  based  in  part  on 
newly  discovered  evidence.  This  was  presented  by  an 
affidavit  of  plaintiff  in  error  only,  and  no  showing  was 
made  why  the  affidavit  of  the  witness  by  whom  the 
newly  discovered  facts  could  be  proven  was  not  pro- 
duced. The  affidavit  of  such  witness  should  have  been 
produced,  or  a  showing  should  have  been  made  why 
it  was  not  produced.    Janeway  v.  Burton,  201  111.  78. 

Even  if  the  affidavit  of  the  witness  had  been  pro- 
duced, the  facts  relied  on  as  newly  discovered  evidence 
tend  only  to  impeach  and  discredit  the  witness,  Har- 
mon, and  it  has  been  frequently  held  that  evidence  of 
that  character,  though  newly  discovered,  will  not  war- 
rant the  granting  of  a  new  trial  in  order  that  it  may 
be  introduced.    Bemis  v.  Homer,  165  111.  347. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Court  is  affirmed. 

Judgment  affirmed. 
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Marden  v.  Southard,  175  IlL  App.  690. 


Frank  W.  Harden  et  aL,  copartners  as  Harden^  Orth 
&  Hastings,  Appellants,  t.  E.  F.  Southard  et  al.^ 
copartners  as  Telllco  Extract  Company,  Appellees. 

Gen.  No.  17,422. 

Pmncipai.  and  agent — agent  must  inform  principal  of  oontriict 
toith  competitor.  Where  an  agent  agrees,  in  a  contract  appointing 
him  an  ezclusiYe  sales  agent,  to  secure  the  best  price  obtainable 
for  the  products  of  the  principal,  and  does  not^  make  known  that  he 
has  made  agency  contracts  with  competitors,  agreeing  with  one  to 
give  his  products  a  preference  in  selling  and  with  another  that  he 
will  not  give  preference  of  advantageous  price  offers  to  other  like 
products,  the  principal  may  abrogate  and  repudiate  the  contract. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Stephkn 
A.  Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17» 
1912. 

Fassett  &  Andrews,  for  appellants. 
S.  M.  Meek,  for  appellees. 

Mr.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

Suit  was  brought  by  the  appellants,  hereinafter  re- 
ferred to  as  plaintiffs,  against  the  appellees,  herein- 
after referred  to  as  defendants,  upon  a  contract  made 
by  the  defendants  with  the  firm  of  Leonard  &  Co.  and 
their  successors  in  business,  in  and  by  which  Leonard 
&  Co.  were  made  the  sole  and  exclusive  sales  agents 
for  all  the  tannin  products  which  they  might  manufac- 
ture during  the  five  years  beginning  May  1,  1904. 
Leonard  &  Co.  in  November,  1906,  transferred  their 
property,  assets  and  good  will,  including,  as  it  is 
said,  their  rights  under  the  contract  in  question,  to 
the  plaintiffs,  •  who  were  doing  business  as  Marden, 
Orth  &  Hastings. 

The  declaration  alleges  that  in  September,  1905, 
there  was  a  breach  of  the  contract,  in  that  the  defend- 
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ants  refused  to  sell  their  products,  manufactured  or  to 
be  manufactured,  to  persons  with  whom  Leonard  & 
Co.  had  previously  made  contracts,  and  refused  to  fill 
orders  which  Leonard  &  Co.  had  requested  them  to 
ship,  and  that  they  wholly  abrogated  and  repudiated 
the  contract  and  refused  to  be  bound  thereby. 

The  case  was  tried  before  the  court  without  a  jury, 
and  a  finding  was  made  in  favor  of  the  defendants  and 
judgment  entered  thereon.  From  this  judgment  the 
plaintiffs  appeal. 

The  sum  to  which  plaintiffs  claim  they  are  entitled 
is  the  amount  of  commissions  at  the  rate  specified  in 
the  contract  between  Leonard  &  Co.  and  the  defendants 
on  all  products  sold  by  the  defendants  from  the  time 
the  contract  was  repudiated  by  the  defendants,  namely, 
November  1,  1905,  to  April  30,  1909. 

The  second  paragraph  of  the  contract  in  question 
reads  as  follows: 

'*The  said  second  parties  hereby  agree  that  they 
will  sell  from  time  to  time,  as  the  same  may  be  pro- 
duced, the  entire  output  of  tannin  products,  which  may 
be  manufactured  by  said  first  party,  and  agree  to  use 
their  best  efforts  to  secure  the  best  price  obtainable 
for  said  products  at  all  times,  and  to  establish  a  last- 
ing and  valuable  custom  for  same.'* 

The  fifth  paragraph  reads  as  follows : 

**The  said  first  party  agrees  to  turn  over  to  said 
second  parties  all  direct  inquiries  for  the  tannin  prod- 
ucts of  said  first  party,  and  all  the  information  which 
it  may  receive  which  might  assist  in  the  sale  of  said 
products,  or  which  might  affect  the  financial  standing 
of  its  customers.  ^^ 

By  other  provisions  of  the  contract  it  was  stipulated 
that  shipments  might  be  made  to  different  stores  of 
Leonard  &  Co.,  and  that  such  shipments  could  be  con- 
sidered as  sales  and  Leonard  &  Co.  allowed  4%  com- 
mission thereon.  As  to  other  sales  Leonard  &  Co. 
were  to  be  paid  2%  of  the  net  amount  received  for 
keeping  books  of  sale,  collecting,  remitting,  etc.,  and 
in  addition  thereto  4%  commission.  Leonard  &  Co. 
were  to  guarantee  the  payment  for  each  shipment  of 
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goods  on  their  order,  and  agreed  that  they  would  remit 
promptly  for  all  shipments  in  accordance  with  the 
terms  of  sale  in  each  case,  notwithstanding  that  they, 
Leonard  &  Co.,  might  not  have  received  payment  from 
their  customers  for  such  shipments. 

The  contention  on  behalf  of  the  defendants  is  that 
they  were  justified  in  refusing  to  proceed  with  the 
contract  because  at  the  time  the  contract  was  entered 
into  Leonard  &  Co.  had  made  contracts  with  other 
concerns,  competitors  of  the  defendants,  which  con- 
tained in  them,  unknown  to  the  defendants,  provisions 
which  made  it  impossible  for  Leonard  &  Co.  to  carry 
out  the  contract  with  the  defendants  in  good  faith. 
One  of  these  contracts  was  with  the  Cherokee  Tan- 
ning Co.  This  contract  contained  a  provision  which 
is  charged  not  to  have  become  known  to  the  defend- 
ants until  about  the  time  of  the  hearing  of  the  case 
in  the  Municipal  Court.  We  think  that  the  record 
bears  out  the  contention  of  defendants  in  this  respect. 
The  provision  referred  to  appears  in  section  2  of  the 
contract  between  the  Cherokee  Tanning  Co.  and 
Leonard  &  Co.,  which  reads  in  part  as  follows : 

* '  •  •  •  that  they  will  endeavor  to  obtain  the  best 
prices  at  all  times,  and  the  said  George  H.  Leonard 
and  Company  agree  further,  that  if  they  should  be 
handling  other  makes  of  tannin  products,  of  similar 
nature  and  quality,  and  the  market  conditions  should 
make  it  difficult  or  impossible  to  dispose  of  both,  or 
all  makes,  then  in  that  case,  they  will  give  preference 
in  selling  or  contracting  for  shipment,  to  the  tannin 
products  of  said  first  party.'' 

It  also  appeared  upon  the  trial  that  Leonard  &  Co. 
had  a  contract  with  the  Brevard  Tanning  Co.,  the 
provisions  of  which  were  not  communicated  to  the  de- 
fendants and  did  not  become  known  to  them  until  the 
trial  of  the  case ;  and  one  with  the  Alverez  Land  and 
Timber  Company,  both  of  which  it  is  charged  con- 
tained provisions  that  were  inconsistent  with  the  pro- 
visions of  the  contract  made  by  Leonard  &  Co.  with 
the  defendants.  Section  4  of  the  Alverez  Co.  contract 
reads  as  follows: 
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**Said  second  parties  further  agree  that  in  selling 
to  the  Canadian  trade,  they  will  not  give  preference 
of  advantageous  price  offers  to  other  maJkes  of  like 
product,  and  to  satisfy  said  first  party  that  they  are 
carrying  out  this  provision,  will  submit  to  it  each  quar- 
ter a  list  of  sales  in  Canada  of  other  makes  of  like 
product. ' ' 

As  clear  a  statement  as  we  have  been  able  to  find  of 
the  law  which,  in  our  opinion,  should  be  applied  to 
this  case,  is  set  forth  in  Mechem  on  Agency,  section 
66,  which  reads  as  follows: 

^*One  cannot  he  Agent  if  Duty  and  Interest  conflict. 

A  person  will  not  be  permitted  to  take  upon  himself 
the  character  of  an  agent,  where  on  account  of  his  re- 
lation to  others,  or  on  account  of  his  own  personal  in- 
terest, he  would  be  compelled  to  assume  incompatible 
and  inconsistent  duties  and  obligations.  An  agent  owes 
to  his  principal  a  loyal  adherence  to  his  interests,  and 
it  would  be  a  fraud  upon  the  principal  and  would  con- 
travene the  public  policy,  to  permit  an  agent,  without 
full  knowledge  and  consent  of  his  principal,  to  enter 
into  a  relation  involving  such  a  duty,  when  his  allegi- 
ance had  already  been  pledged  to  one  having  adverse 
interests,  or  when  his  own  personal  interests  would  be 
antagonistic  to  those  of  his  principal.'' 

Some  of  the  Illinois  cases  to  which  our  attention 
has  been  called  and  which  seem  fully  to  recognize  the 
rule  are  Ballance  v.  Vanuxem,  191  111.  319 ;  Leonard  v. 
Springer,  197  HI.  532;  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655 ;  Edelman  v.  Byers  &  Gilmore, 
75  111.  367 ;  Allen  v.  Hart,  72  111.  104,  and  Linington 
V.  Strong,  107  111.  295. 

We  think  the  evidence  justified  the  trial  court  in  the 
conclusion  that  Leonard  &  Co.  at  the  time  they  entered 
into  the  contract  with  the  defendants  did  not  inform 
them  of  the  provisions  of  other  contracts  which  they 
had  made,  which  provisions,  if  carried  out,  would 
vitally  affect  defendants '  interests.  We  think  the  trial 
court  was  warranted  in  finding  that  there  could  be  no 
recovery. 

The  judgment  is  affirmed. 

Affirmed. 

Toil.  OLXZV  38 
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L.  E.  Colm,  trading  as  Tobacco  Products  Company, 
Plaintiff  in  Error,  t.  Mechanics  &  Traders  Insur- 
ance Company,  Defendant  in  Error. 

Oen.  No.  17,590. 

1.  IifsusANCE — method  of  cancelling  policy,  A  fire  insurance  pol* 
icy  providing  that  it  may  be  canceled  at  any  time  at  the  request  of 
the  insured  or  by  the  company  by  giving  five  days'  notice,  may  be 
canceled  by  the  insured  or  by  the  company  as  provided  by  the  policy, 
or  by  agreement  of  the  parties. 

2.  lvBVRAncE--^n8ufficient  evidence  of  cancellation  of  policy. 
Where  a  broker  notifies  an  insured  that  his  fire  insurance  policiee 
are  to  be  canceled  and  the  insured  declines  to  surrender  them, 
stating  that  he  will  take  advantage  of  a  clause  requiring  five  days' 
notice,  and  testifies  that  after  a  fire  he  informed  a  fire  patrolman 
only  that  he  had  received  notice  the  policies  would  be  canceled, 
evidence  by  the  patrolman  that  the  insured  had  informed  him  that 
the  policies  had  been  canceled  is  not  sufllcient  to  establish  such  fact. 

3.  Insubancb — when  failure  to  pay  premium  will  not  defeat 
recovery.  If  credit  for  a  premium  on  a  fire  insurance  policy  is 
given  by  an  agent  of  the  insured,  the  mere  failure  to  pay  the  pre- 
mium does  not  defeat  a  right  to  recover  on  the  policy. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robert  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  17,  1912. 

LiPSON  &  Levy,  for  plaintiff  in  error. 
Chables  B.  Obebmeyeb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  case,  which  was  an  action  brought  by  the  plain- 
tiff against  the  defendant  upon  a  fire  insurance  policy, 
was  tried  before  the  court  and  a  jury,  resulting  in  a 
verdict  and  judgment  for  defendant. 

The  plaintiff  had  in  his  possession  at  the  time  of  the 
fire,  insurance  policies  made  by  fourteen  insurance 
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companies,  the  policies  aggregating  $17,500.  One  of 
these  policies  was  issued  by  the  defendant  for  $1,000 
in  amount,  and  another  by  the  North  British  &  Mer- 
cantile Insurance  Company  for  $1,500.  The  latter 
policy  is  the  subject  of  a  suit  pending  on  an  appeal  in 
this  court,  general  number  17848  (Cohn  v.  North  Brit- 
ish and  Mercantile  Insurance  Co.,  post,  p.  612).  The 
latter  case  was  heard  by  the  court  without  a  jury,  and 
a  finding  was  made  in  favor  of  the  plaintiff.  The  two 
cases  have  been  submitted  upon  the  same  briefs  and 
printed  and  oral  arguments.  The  evidence  taken  be- 
fore the  jury  and  court  in  the  case  now  under  consid- 
eration was  by  stipulation  submitted  to  the  trial  court 
in  the  second  case,  with  additional  proof  as  to  the  is- 
suance of  the  policy  involved  in  that  case,  etc. 

It  appears  that  on  February  9,  1910,  policies  aggre- 
gating $12,500  had  been  issued,  $7,500  in  amount  hav- 
ing been  obtained  from  Martin  &  Co.,  brokers,  and 
$5,000  from  a  broker  named  Alexander.  This  was  in 
addition,  as  we  understand  the  record,  to  a  policy  of 
$2,500  upon  fixtures.  The  policies  obtained  through 
Alexander  were  issued  by  Fred  S.  James  &  Co.,  as 
agents,  and  included  the  two  policies  involved  in  the 
cases  now  under  consideration.  On  February  10th 
Alexander  called  at  plaintiff's  store  and  stated  to 
plaintiff  in  substance,  as  plaintiff  testified,  that  he  had 
received  a  letter  from  the  '* James  people''  and  that 
they  were  going  to  cancel  the  policies  and  had  re- 
quested him  to  get  them.  Plaintiff  refused  to  surren- 
der the  policies,  stating  that  he  had  five  days'  time, 
evidently  referring  to  the  provisions  of  the  policies 
whereby  the  insurance  companies  had  the  right  to 
cancel  them  by  giving  five  days'  notice.  The  plain- 
tiff told  Alexander  to  get  new  policies,  and  the  broker 
replied  that  he  would  be  back  in  five  days  with  other 
policies  to  replace  the  old  ones.  Alexander  did^  not 
bring  the  new  policies.  Plaintiff  testified  that  there- 
after he  discussed  the  matter  with  his  brother,  and 
that  as  he  claimed  the  stock  to  be  worth  $18,000  they 
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decided  that  additional  insurance  should  be  procured. 
Thereupon  the  brother  ordered  through  Martin  &  Co. 
additional  policies  aggregating  $5,000.  On  February 
11th  the  fire  occurred.  The  Martin  policies  had  not 
been  delivered  but  had  been  issued.  On  adjustment  it 
was  found  that  the  value  of  the  stock  was  $17,376.47, 
and  the  loss  by  fire  $13,390.99.  It  is  admitted  of 
record  that  all  of  the  companies  excepting  the  two 
whose  policies  are  involved  in  the  present  proceedings 
paid  their  proportion  of  the  loss  on  the  assumption 
that  the  so-called  James  policies  were  valid,  subsisting 
insurance  which  should  contribute.  It  is  further  stip- 
ulated that  the  proportion  payable  by  the  Mechanics 
and  Traders  Insurance  Company,  if  it  is  liable,  is 
$765.20  and  that  of  the  North  British  and  Mercantile 
Insurance  Company  $1,147.80. 

The  contention  on  behalf  of  the  two  insurance  com- 
panies is  that  there  was  an  agreement  to  cancel  the 
policies.  The  testimony  respecting  this  matter  seems 
to  be  confined  to  that  of  James  Wolf,  a  policeman  of 
the  fire  attorney's  oflSce  of  the  City  of  Chicago,  who 
testified  that  the  morning  after  the  fire  the  plaintiff 
told  him  that  he  had  $15,000  of  insurance ;  that  he  men- 
tioned the  names  of  the  agents  who  placed  it  for  him, 
namely,  Martin  and  Alexander;  that  he  asked  the 
plaintiff  how  it  came  that  he  got  the  increased  insur- 
ance, and  whether  he  had  increased  his  stock  propor- 
tionately at  the  time;  that  the  plaintiff  said  **no,*' 
and  proceeded  to  explain  that  there  was  $5,000 
canceled  by  Alexander,  and  that  he  had  called  up  Mar- 
tin and  told  him  to  place  $5,000  to  take  the  place  of  the 
insurance  that  Alexander  canceled.  With  respect  to 
this  matter  the  plaintiff  testified  that  he  did  not  say 
to  Wolf  that  the  insurance  had  been  canceled  but  that 
he  had  received  notice  that  they  were  going  to  cancel 
it ;  that  he  had  always  carried  $15,000  and  that  he  had 
ordft-ed  $5,000  more  from  Martin  the  day  before,  and 
that  James  &  Co.  had  notified  him  that  they  were 
gomg  to  cancel  policies  aggregating  $5,000. 
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The  provision  of  both  policies  as  to  cancellation  is 
as  follows :  *  *  This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured;  or  by  the  company  by 
giving  five  days'  notice  of  such  cancellation/'  Pro- 
vision is  then  made  as  to  the  return  of  a  portion  of  the 
premium  if  canceled  by  the  insured,  and  the  retaining 
of  a  pro  rata  amount  if  canceled  by  the  company. 

We  agree  with  counsel  for  the  insurance  companies 
that  there  are  three  ways  in  which  policies  like  those 
we  are  considering  may  be  canceled :  First,  by  an  ex- 
ercise of  that  right  on  the  part  of  the  insured,  as 
therein  provided;  second,  by  action  of  the  insurance 
company  in  giving  the  requisite  five  days '  notice ;  third, 
by  agreement  of  the  parties.  In  the  cases  before  us, 
if  there  were  a  cancellation  in  legal  contemplation,  it 
was  because  the  same  was  agreed  to.  We  do  not  think 
the  testimony  of  the  policeman  sufficient  to  show  such 
an  agreement  to  the  cancellation.  The  policies  were 
not  formally  canceled.  On  the  other  hand  the  evidence 
is  undisputed  that  the  plaintiff  refused  to  surrender 
them  until  others  should  be  received  in  their  place. 
Alexander  was  a  mere  broker,  and  there  is  nothing  in 
the  record  pointing  to  the  conclusion  that  he  was  au- 
thorized as  agent  for  the  plaintiff  to  consent  to  a  can- 
cellation, or  that  in  effect  he  did  consent  on  behalf  of 
the  insured  to  such  cancellation. 

We  think  the  facts  in  this  case  distinguish  it  clearly 
from  the  cases  referred  to  in  the  briefs  filed  on  behalf 
of  the  insurance  companies.  Home  Ins.  Co.  of  New 
York  V.  Chattahoochee  Lumber  Co.,  126  Ga.  334 ;  Arh- 
feld  V.  Guardian  Assurance  Co.,  172  Pa.  St.  605 ;  Lar- 
sen  V.  Thuringia  Amer.  Ins.  Co.,  208  111.  166.  Our  at- 
tention has  been  called  to  two  recent  decisions  which 
we  regard  as  authority  for  the  position  taken  in  the 
case;  Scheel  v.  German  American  Ins.  Co.,  228  Pa. 
St.  44,  and  Northern  Pine  Crating  Co.  v.  Liverpool  & 
L.  &  G.  Ins.  Co.,  143  Wis.  433. 

It  is  true  that  the  insurance  premium  was  not  paid, 
or  offered  to  be  paid,  until  after  the  loss ;  but  it  is  the 
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settled  law  of  this  state  that  if  credit  is  given  by  an 
agent  of  the  insured,  the  mere  failure  to  pay  the  pre- 
mium does  not  defeat  the  right  to  recover  on  the  pol- 
icy.   Firemen's  Ins.  Co.  v.  Kuessner,  164  111.  275. 

At  the  close  of  the  testimony  the  plaintiff  submitted 
an  instruction  to  the  court  to  the  effect  that  the  ver- 
dict of  the  jury  should  be  for  the  plaintiff.  After  a 
careful  examination  of  the  record  we  are  satisfied  that 
this  instruction  should  have  been  given.  It  therefore 
becomes  unnecessary  to  consider  other  questions  raised 
in  the  case. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


William  H.  Ward,  Defendant  in  Error,  y.  Northern 
Mlehigan  Transportation  Company,  Plaintiff  in 
Error. 

Oen.  No.  17,618. 

Carbiebs — verdict  sustained  when  not  against  weight  of  evidence. 
In  an  action  for  personal  injury  sustained  by  plaintiff,  a  passenger 
on  defendant's  boat,  the  verdict  is  sustained,  it  appearing  to  the 
court  after  a  careful  examination  of  the  record  that  the  dam- 
ages are  not  excessive  and  the  verdict  not  against  the  manifest 
weight  of  the  evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveblt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December 
17,  1912.     Rehearing  denied  December  31,  1912. 

Geokge  I.  HicKs,  for  plaintiff  in  error. 

FowLEB,  McDonnell  &  Eosenbebg,  for  defendant  in 
error. 
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Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  case  is  a  suit  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through 
the  negligence  of  the  defendant  while  the  plaintiff  was 
a  passenger  on  one  of  defendant's  boats.  There  was 
a  trial  before  the  court  and  a  jury,  resulting  in  a  ver- 
dict for  $200,  upon  which  judgment  was  entered.  We 
are  asked  to  reverse  this  judgment  on  the  ground  that 
it  is  against  the  manifest  weight  of  the  evidence. 

The  plaintiff's  claim  is  based  upon  the  allegation 
that  he  was  struck  by  a  show  case  which,  during  a  vio- 
lent storm,  knocked  him  down  and  injured  him;  that 
this  was  in  the  lobby  or  social  room  of  the  steamer. 
The  testimony  offered  on  his  behalf  seems  to  bear  out 
this  claim. 

Conflicting  testimony  was  offered  by  the  defendant 
to  the  effect  that  plaintiff  was  not  in  the  social  hall  at 
the  time  that  the  show  case  shifted,  but  that  he  was  in 
the  corridor  aft  the  boiler  room,  near  some  baggage, 
and  that  he  had  stated  after  the  accident  that  he  had 
been  hit  by  the  baggage  as  the  vessel  rolled. 

We  cannot  reconcile  the  testimony,  but  after  a  care- 
ful examination  of  the  record  are  unable  to  say  that 
the  verdict  was  against  the  manifest  weight  of  the  evi- 
dence. 

It  is  further  contended  that  the  damages  are  exces- 
sive. We  have  examined  the  record  carefully  with 
respect  to  this  matter  also,  and  are  unable  to  agree 
with  defendant  in  this  contention. 

The  judgment  will  be  aflSrmed. 

Affirmed. 
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Ike  Goldberg,  Defendant  in  Error,  t.  City  of  Chicago, 

Flaintiir  in  Error, 

Oen.  No.  17,694. 

1.  MuNiciPAi.  (XNtPOBATiONS — failure  to  guard  bridge.  In  an  ac- 
tion for  the  loss  of  a  team  of  horses  and  load  of  produce  caused 
through  negligence  of  defendants  in  not  guarding  the  approach 
to  a  bridge  when  it  was  open,  the  questions  as  to  whether  defend- 
ant was  guilty  of  negligence  or  plaintiff  guilty  of  contributory 
negligence  were  properly  submitted  to  the  jury. 

2.  Appeals  and  ebbobs — duty  of  court  to  reverse.  It  is  the  duty 
of  a  court  of  review  to  reverse  a  judgment  where  it  appears  that 
the  verdict  of  the  jury  is  against  the  manifest  weight  of  the  evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
MABnif,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912. 

William  H.  Sexton  and  N.  L.  Piotrowski,  for  plain- 
tiff in  error ;  David  E.  Levy,  of  counsel. 

MosBS,  Rosenthal  &  Kennedy,  for  defendant  in 
error;  Walteb  Bachback  and  Oscar  Blumenthal,  of 
counsel. 

Mb.  Pbesidino  Jxjstice  Clark  delivered  the  opinion 
of  the  court. 

This  is  a  suit  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  in  the  loss  of  a  team  of  horses, 
a  wagon  and  harness  and  a  quantity  of  produce, 
through  the  negligence  of  the  defendant.  The*  negli- 
gence charged  is  that  the  defendant  failed  to  use  rea- 
sonable care  and  diligence  in  having  the  east  approach 
of  the  Twelfth  street  bridge  over  the  Chicago  river 
properly  lighted  and  safely  guarded  by  means  of 
chains  or  otherwise,  and  failed  to  have  a  suitable 
watchman  to  prevent  persons  intending  to  cross  the 
bridge  from  being  precipitated  into  the  river,  when 
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the  bridge  should  be  open  to  permit  the  passage  of 
boats  and  vessels  in  the  river,  whereby  the  horses  were 
drowned,  and  the  wagon,  harness,  etc.,  '*  damaged  and 
destroyed  and  rendered  worthless.'*  There  was  a  trial 
of  the  case  before  the  court  and  a  jury.  The  verdict 
of  the  jury  was  for  the  plaintiff  and  damages  assessed 
in  the  sum  of  $725.  From  a  judgment  rendered  upon 
such  verdict  this  writ  of  error  has  been  taken. 

We  are  asked  to  reverse  the  judgment  on  the  ground 
that  the  verdict  was  against  the  weight  of  the  evi- 
dence; that  there  was  no  proof  of  the  lack  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff ;  that  there- 
fore the  trial  court  erred  in  not  directing  a  verdict  in 
favor  of  the  defendant  as  requested. 

The  driver  was  not  the  plaintiff  himself,  but  an  em- 
ployee of  the  plaintiff. 

The  decision  of  the  case  turns  upon  questions  of 
fact.  We  have  carefully  read  the  record,  briefs  and 
arguments  in  the  case,  and  are  unable  to  say  that  the 
defendant  was  not  guilty  of  negligence,  or  that  the 
plaintiff 's  agent  was  guilty  of  contributory  negligence. 
These  questions  were  submitted  to  the  jury,  and,  we 
think,  properly.  The  power  of  this  court  to  reverse  the 
judgment  of  a  trial  court  and  enter  a  judgment  here, 
in  a  case  like  the  one  before  us,  is  indisputable,  and 
such  is  its  duty,  provided  it  appear  that  the  verdict 
of  the  jury  is  against  the  manifest  weight  of  the  evi- 
dence. We  are  unable  to  reach  this  conclusion,  and 
the  judgment  will  therefore  be  aflSrmed. 

Affirmed.  * 
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Smeeth-Harwood    Company,   Appellee,   y.   James    F. 

Hutchison,  Appellant, 

Oen.  No.  17,628. 

1.  Executions — trial  of  right  of  property.  In  a  proceeding  for 
the  trial  of  right  of  property,  defendant  is  entitled  to  show  that 
plaintiff's  title  is  founded  in  fraud. 

2.  CoBPORATiONs — Where  seller  acts  09  buyer  for  corporation. 
Where  the  seller  acts  as  buyer  for  a  corporation,  a  ratificati<Mi  by 
subsequent  acts  of  the  corporation  may  be  shown,  but  acts  done 
by  or  under  the  direction  of  such  individual  acting  as  an  officer 
of  the  corporation  are  not  conclusive. 

3.  FEtAUD — in  sale  to  corporation  hy  offlcer.  Where  an  officer 
sells  an  automobile  to  the  corporation,  issuing  a  check  of  the  cor- 
poration to  himself  in  payment,  and  continues  to  use  the  car  In 
going  to  and  from  the  company's  plant,  there  Is  not  such  a  public 
transfer  as  precludes  the  inference  of  fraud  from  the  omission 
to  change  possession. 

4.  EiXECunoNS — trial  of  right  of  property.  In  a  proceeding  for 
the  trial  of  right  of  property,  where  a  corporation  officer,  heavily 
indebted,  sells  an  automobile  to  the  corporation,  issuing  a  check 
of  the  corporation  to  himself  in  payment,  and  continues  to  use 
the  car  in  going  to  and  from  the  company's  plant,  the  company 
paying  for  the  license  and  repairs,  there  is  not  such  proof  as  shows 
conclusively  a  valid  transfer,  and  it  Is  error  to  direct  a  verdict 
for  plaintiff. 

5.  Executions — trial  of  right  of  property.  In  a  trial  of  right  of 
property  there  are  no  written  pleadings  and  a  plea  of  nul  tiel  corpo- 
ration is  properly  stricken  from  the  files. 

6.  Evidence — trial  of  right  of  property.  In  a  trial  of  right  of 
property  it  is  error  to  exclude  evidence  as  to  indebtedness  of  the 
Judgment  debtor  at  the  time  he  transferred  the  property  in  question. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John  E. 
Owens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  17,  1912. 

A.  W.  Mabtin  and  Edwabd  H.  S.  Martin,  for  appel- 
lant. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellee  ; 
John  D.  Black  and  John  C.  Slade,  of  counsel. 
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Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  appeal  brings  up  for  review  a  judgment  en- 
tered in  the  County  Court  of  Cook  county  in  a  suit  for 
the  ^Hrial  of  right  of  property/'  under  the  provisions 
of  chapter  14(>-A  of  the  Revised  Statutes. 

On  December  22,  1910,  appellant  (defendant)  ob- 
tained judgment  in  the  Circuit  Court  of  Cook  county 
against  Edwin  E.  Smeeth  for  $1,247.42,  and  a  levy  was 
made  by  the  sheriff  on  an  execution  theretofore  placed 
in  his  hands,  upon  two  automobiles  which  plaintiff 
claimed  to  own.  The  trial  was  before  the  court  and  a 
jury.  The  court,  at  the  close  of  the  evidence,  directed 
the  jury  to  find  for  the  plaintiff.  This  appeal  is  taken 
from  the  judgment  entered  upon  a  verdict  rendered  in 
pursuance  of  such  instruction. 

The  evidence  disclosed  that  one  of  the  motor  cars, 
called  a  **Fal-Car,"  was  purchased  by  the  plaintiff  cor- 
poration in  September,  1910.  The  evidence  tending  to 
establish  this  fact  consisted  of  an  order  given  by  the 
Smeeth-Harwood  Company  to  the  Fal  Motor  Com- 
pany, an  invoice  by  the  Fal  Motor  Company  to  the 
Smeeth-Harwood  Company  for  the  same,  and  a  can- 
celed check  made  by  the  Smeeth-Harwood  Company  to 
the  Fal  Motor  Company  for  the,  purchase  price. 

The  other  machine  is  known  as  a  Pope-Toledo.  To 
establish  its  claim  to  ownership  of  this  machine,  the 
plaintiff  introduced  a  bill  of  sale  from  Edwin  E. 
Smeeth  to  the  Smeeth-Harwood  Company  dated  April 
9,  1910,  and  a  canceled  check  drawn  on  the  Prairie 
National  Bank  of  Chicago  to  the  order  of  Edwin  E. 
Smeeth  for  $500,  signed  '*  Smeeth-Harwood  Co.  by  E. 
E.  Smeeth,  Treasurer.''  The  endorsement  of  this 
check  indicates  that  it  was  paid  through  the  Chicago 
Clearing  House  on  April  13,  1910.  There  was  testi- 
mony tending  to  show  delivery  by  the  Fal  Motor 
Car  Company  to  the  Smeeth-Harwood  Company 
at  the  latter 's  place  of  business,  of  the  machine 
first  referred  to.     As  to  the  Pope-Toledo  car,  tes- 
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timony  was  introduced  tending  to  show  that  the  car 
was  purchased  by  Smeeth  in  1905 ;  that  subsequent  to 
that  time  it  was  sold  by  him,  and  thereafter  repur- 
chased (some  time  in  1909),  and  that  it  was  owned  by 
him  up  to  the  time  of  the  alleged  sale  to  the  plaintiff 
in  April,  1910.  The  testimony  further  tended  to  show 
that  the  plaintiff  had  paid  for  repairs  on  both  cars 
after  the  alleged  purchase  of  the  Pope-Toledo  car,  and 
as  to  the  latter  car  that  a  license  was  issued  on  May 
28, 1910,  by  the  village  clerk  of  Oak  Park  to  the  plain- 
tiff, as  owner,  authorizing  it  to  operate  a  '*  seventh 
class''  vehicle  in  that  village,  and  that  the  license  fee 
was  paid  by  plaintiff. 

We  first  consider  the  question  as  to  whether  or  not 
the  court  was  justified  in  directing  a  verdict.  The 
Smeeth-Harwood  Company  it  appears  had  as  its  oflB- 
cers  Jennie  H.  Smeeth,  president,  and  her  husband, 
Edwin  E.  Smeeth  (the  judgment  debtor),  as  secretary 
and  treasurer,  both  of  whom  were  witnesses  at  the 
trial,  as  was  also  Harvey  A.  Dissinger,  who  testified 
that  he  was  a  director  of  the  company.  The  transaction 
with  reference  to  the  purchase  of  the  Pope-Toledo  car 
on  behalf  of  the  company  seems  to  have  been  con- 
ducted by  Mr.  Smeeth,  as  secretary  and  treasurer  of 
the  company,  with  himself,  as  an  individual.  He 
signed  the  bill  of  sale,  and  also,  as  secretary  and  treas- 
urer of  the  company,  signed  the  check  issued  to  himself 
for  the  alleged  purchase  price  of  the  machine,  namely, 
$500. 

The  plaintiff  or  claimant  in  a  suit  for  the  "trial  of 
the  right  of  property''  is  in  a  similar  position  to  a 
plaintiff  in  a  suit  in  replevin.  In  replevin  cases  the 
rule  is  elementary  that  where  a  plaintiff  claims  to  own 
goods  levied  on  in  execution  against  a  third  person, 
it  may  be  shown  that  plaintiff's  title  is  founded  in 
fraud  in  fact  or  fraud  in  law.  Cobbey  on  Law  of  Re- 
plevin, section  784.  Ordinarily  a  person  may  not  le- 
gally purchase  on  account  of  another  that  which  he 
sells  on  his  own  account  (Michoud  v.  Cirod,  4  How. 
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(U.  S.)  503),  and  it  has  been  said  that  this  rule  ap- 
plies especially  to  directors  of  a  corporation.  Stanley 
V.  Luse,  36  Ore.  25 ;  Cook  on  Corporations,  section  652. 
It  follows  in  such  a  case  that  the  transaction  may  be 
repudiated  by  the  corporation.  Ratification  by  subse- 
quent acts  may  of  course  be  shown,  but  where  those 
acts  are  directed  to  be  done  or  are  performed  by  the 
vendor  himself,  acting  as  the  oflScer  of  the  corpora- 
tion, they  are  not  conclusive. 

The  defendant  offered  to  prove  that  at  the  time  the 
bill  of  sale  was  executed  by  Smeeth  to  the  Smeeth- 
Harwood  Company,  Smeeth  was  indebted  to  many  per- 
sons and  in  large  amounts,  and  that  some  of  these 
claims  had  been  reduced  to  judgment.  This,  however, 
he  was  not  permitted  to  do. 

The  machine,  prior  to  the  making  of  the  bill  of  sale, 
had  been  used,  as  the  record  shows,  by  Mr.  Smeeth  and 
his  wife  as  their  own.  The  testimony  of  both  Mr.  and 
Mrs.  Smeeth  is  to  the  effect  that  after  the  alleged  sale 
to  the  corporation,  it  was  used  in  the  business  of  the 
corporation,  principally  in  transporting  Mr.  Smeeth 
between  his  house  and  the  manufacturing  plant,  and  in 
conveying  Mrs.  Smeeth  to  places  where  she  needed  to 
go  as  an  officer  of  the  company.  It  was  kept  at 
night  in  a  bam  on  premises  occupied  by  them,  title  to 
which  stood  in  Mrs.  Smeeth.  Mrs.  Smeeth  testified 
that  she  had  an  active  part  in  the  management  of  the 
company,  but  that  she  did  not  have  a  desk  at  the  office 
of  the  company ;  that  she  was  not  its  manager ;  that  she 
did  not  give  any  orders  direct  to  employees  of  the  com- 
pany, that  her  husband  was  the  manager  and  that  he 
attended  to  the  details.  She  further  testified  in  answer 
to  a  question  that  the  capital  stock  of  the  corporation 
belonged  to  her,  but  the  answer  was  stricken  out  on 
motion. 

The  question  of  whether  or  not  there  was  a  change 
of  possession  of  the  Pope-Toledo  machine  is  in  the 
case.  It  is  true  that  in  such  circumstances  '*when  the 
transfer  is  founded  on  a  good  consideration  and  there 
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is  no  intention  in  fact  to  defraud  creditors,  the  legal 
presumption  of  fraud  created  by  the  nondelivery  of 
possession  does  not  arise  if  the  transfer  or  transac- 
tion were  a  matter  of  publicity  or  notoriety/*  And 
that  *4f  the  assignment  be  notorious,  fraud  cannot  be 
inferred  from  the  omission  to  take  possession. '  *  Chitty 
on  Contracts,  7  Am.  Ed.  412.  In  the  case  before  us  it 
cannot  in  our  opinion  be  said  that  the  transfer  or 
transaction  was  a  matter  of  publicity  or  notoriety. 
From  the  testimony  of  Mrs.  Smeeth  it  would  appear 
that  she  had  nothing  to  do  with  the  purchase  at  the 
time  it  was  said  to  have  been  made.  There  is  no  proof 
that  it  was  authorized  by  the  board  or  that  it  was 
known  to  Dissinger,  the  third  director,  if  there  were 
but  three.  This  being  so,  the  fact  that  Smeeth  notified 
the  attorney  for  the  defendant  and  the  deputy  sheriff 
when  the  levy  was  about  to  be  made  that  the  property 
belonged  to  the  Smeeth-Harwood  Company  would  not, 
in  our  opinion,  estop  the  defendant  from  claiming  and 
attempting  to  show  that  the  alleged  purchase  by  the 
company  was  fraudulent  so  far  as  creditors  were  con- 
cerned. Under  the  circumstances  the  defendant  should 
have  been  allowed  to  show  all  of  the  details  of  the 
transaction.  It  was  for  the  jury  to  determine  whether 
or  not  fraud  entered  into  it.  We  cannot  say  that  the 
proof  shows  conclusively,  thus  making  it  a  question  of 
law,  that  there  was  a  valid  transfer.  That  being  so, 
the  direction  of  the  trial  court  to  the  jury  to  find  a 
verdict  for  the  plaintiff  was  erroneous.  If  the  original 
taking  was  fraudulent,  the  fact  that  the  company  there- 
after paid  for  repairs  upon  the  machine  and  the  license 
tax  is  unimportant. 

A  plea  of, nul  tiel  corporation  was  filed  by  the  de- 
fendant but  stricken  from  the  files  by  order  of  the 
court.  This  we  think  was  proper,  because  in  cases  of 
this  nature  the  statute  provides  that  there  shall  be  no 
written  pleadings.  We  think  the  court  should  have 
permitted  the  defendant  to  show  the  amount  of  the 
indebtedness  owing  by  Smeeth  at  the  time  the  bill  of 
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sale  was  made.  *His  knowledge  was  the  knowledge  of 
the  corporation. 

Other  matters  are  discussed  in  the  briefs,  but  we 
think  it  is  unnecessary  to  consider  them,  as  the  same 
questions  are  not  likely  to  arise  upon  a  retrial. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Joseph  L.  Connelly  Company,  Defendant  in  Error,  t. 

John  McCabe,  Plaintiff  in  Error. 

Oen.  No.  17,652. 

Statote  of  fbauds — original  contract.  Where  a  contractor  prom- 
ises to  pay  the  bill  of  a  subcontractor,  a  mason,  in  consideration 
that  he  guaranty  a  wall  for  five  years,  there  is  an  original  contract 
supported  by  sufficient  consideration  and  not  within  the  statute 
of  frauds. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912. 

McCabb,  CiiOYEs  &  KuLL,  f or  plaintiff  in  error. 
Edmund  S.  Cummings,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  taken  from  a  judgment  en- 
tered in  a  suit  of  the  fourth  class  in  the  Municipal 
Court.  There  was  a  trial  before  the  court  without  a 
jury,  and  a  finding  for  plaintiff  in  the  sum  of  $325, 
upon  which  judgment  was  entered. 

It  appears  from  the  record  that  the  defendant  (plain- 
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tiff  in  error)  had  entered  into  a  contract  with  one  J.  E. 
Sexsmith  for  the  construction  oif  an  apartment  building. 
Plaintiff  was  a  subcontractor  for  mason  work.  The 
defendant  complained  of  the  character  of  the  work, 
and  there  was  a  meeting  between  him,  JohnKinnare, 
a  mason  contractor,  president  of  the  Chicago  Masons ' 
and  Builders '  Association,  Martin  Connelly,  the  secre- 
tary and  manager  of  the  plaintiff  company,  and  the 
architect.  This  meeting  so  far  as  Connelly  and  Kin- 
nare  were  concerned  was  for  the  purpose  of  persuad- 
ing the  defendant  to  accept  the  work.  The  testimony 
of  Kinnare  and  Connelly  was  to  the  effect  that  the 
defendant  agreed  to  pay  the  amount  of  plaintiff's  bill 
provided  the  plaintiff  would  furnish  a  guaranty. 
Thereafter  Connelly  presented  a  bill  made  out  against 
the  defendant  aggregating  $331,  upon  which  the  fol- 
lowing appears : 
'* Guarantee  of  the  Joseph  L.  Connelly  Co.,  Inc.: 

'*For  and  in  consideration  of  the  payment  of  this 
bill,  we,  the  undersigned,  hereby  guarantee  the  stone 
walls  against  leaking  or  cement  falling  off,  also  the 
terra  cotta  coping  on  fire  walls  against  blowing  off  or 
joints  getting  loose,  for  the  term  of  five  (5)  years. 

Joseph  L.  Connelly  Co.,  Inc., 

Per  Mabtin  Connelly, 

Secretary.** 

Connelly's  testimony  is  to  the  effect  that  he  pre- 
sented this  paper  to  the  defendant,  reading  it  over 
to  him  first,  that  the  son  and  daughter  of  the  defend- 
ant were  present,  and  that  the  latter  read  it  over; 
that  the  defendant  then  promised  he  would  pay  the 
amount  in  a  day  or  two. 

The  defense  rested,  so  far  as  the  evidence  is  con- 
cerned, upon  the  testimony  of  the  defendant  himself, 
which  differs  in  many  material  respects  from  the  tes- 
timony offered  on  behalf  of  the  plaintiff.  Among  other 
things  he  testified  that  the  guaranty  was  left  upon  a 
show  case  in  his  saloon  and  that  he  did  not  accept  it. 
He  did,  however,  retain  it,  and  it  appears  to  have  been 
produced  by  his  attorneys  at  the  trial. 
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It  is  insisted  by  the  defendant  (plaintiff  in  error) 
that  the  action  may  not  be  maintained  because  the 
debt  was  the  debt  of  Sexsmith  and  not  that  of  defend- 
ant, and  that  therefore  no  action  can  be  maintained 
on  the  promise  to  pay  the  same,  the  promise  not  being 
in  writing. 

The  promise  by  one  person  to  pay  the  debt  of  an- 
other, supported  by  a  valnable  consideration  moving 
to  the  person  making  the  promise,  is  an  original  under- 
taking and  not  within  the  statute  of  frauds.  Scott  v. 
Thomas,  2  111.  (1  Scam.)  58;  Eddy  v.  Eoberts,  17  HI. 
505;  Boldenwick  v.  Cahill,  86  lU.  App.  561,  aff'd  187 
111.  218. 

The  consideration  in  the  case  before  us  was  the 
guaranty,  and  the  contract  is  not  therefore  within  the 
statute.  This  presupposes  that  there  was  an  accept- 
ance by  the  defendant  of  the  guaranty  as  presented. 
Whether  or  not  there  was  such  an  acceptance  is  a 
question  of  fact,  upon  which  there  is  conflicting  tes-  ^ 
timony.  Upon  a  careful  reading  of  the  record  we  are 
unable  to  say  that  the  trial  court  reached  a  wrong 
conclusion.    The  judgment  will  therefore  be  affirmed. 

Affirmed. 


Joseph  F.  Eern  for  use  of  J.  A.  Ferguson,  Plaintiff  in 
Error,  v.  The  Western  Railway  Weighing  Asso- 
ciation and  Inspection  Bureau,  Defendant  in  Er- 
ror. 

Gen.  No.  17,716. 

1.  Appellate  coitbt — powers.  The  appellate  court  has  no  power 
to  reyerse  a  verdict  and  Judgment  and  enter  a  money  Judgment  in 
fayor  of  the  opposite  party. 

2.  AsBiONMENTs — Tiotice  of  assignment  of  wages.  No  recovery 
can  be  had  against  an  employer  on  an  assignment  of  wages  if  no 
proper  notice  of  the  assignment  was  given. 

Vol.  GLZXV  80 
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3.  MxTNidPix  couBT — rule  8,  constitutional.  Municipal  court  rule 
8,  providing  for  an  oral  charge,  does  not  violate  Ck)n0t  art  IV,  i  22, 
and  art  VI,  §  29. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  Ebbb- 
HABDT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  December  17,  1912. 

Weldow  Webscteb,  for  plaintiff  in  error. 
Thubman,  Hume  &  Kennedy,  for  defendant  in  error. 

Mb.  Pbesidino  Jxjstioe  Clabk  delivered  the  opinion 
of  the  court. 

Suit  was  brought  by  plaintiff  in  error  against  de- 
fendant in  error  upon  an  assignment  of  wages  alleged 
to  have  been  made  by  Kern  to  Ferguson.  The  case  was 
tried  before  the  court  and  a  jury  and  resulted  in  a  ver- 
dict for  the  defendant  in  error.  The  jury  made  spe- 
cial findings  to  the  effect  that  the  assignment  sued  upon 
was  not  executed  by  Kern,  the  nominal  plaintiff,  and 
that  no  notice  in  writing  of  the  existence  of  the  alleged 
assignment  sued  upon  was  given  to  the  Western  Bail- 
way  Weighing  Association  and  Inspection  Bureau. 
Judgment  was  entered  upon  a  verdict,  from  which 
judgment  this  writ  of  error  is  prosecuted. 

We  are  asked  to  reverse  the  judgment  and  enter  a 
judgment  here  in  favor  of  the  plaintiff  in  error  in  the 
sum  of  $1,000.  We  have  no  such  power;  and  if  the 
power  existed  the  circumstances  of  the  case  would  not 
warrant  the  exercise  of  it  by  us.  City  of  Spring  Valley 
V.  Spring  Valley  Coal  Co.,  173  111.  497. 

It  was  stipulated  by  the  parties  that  from  the  time 
the  alleged  notice  of  the  purported  assignment  was 
served  upon  the  defendant  in  error  to  the  time  of  the 
beginning  of  the  suit  the  wages  of  Kern  amounted  to 
$1,000.  It  also  appeared  that  this  amount  had  been 
paid  him.  The  record  further  discloses  that  the 
amount  loaned  by  Ferguson  to  Kern  was  $50,  and  that 
in  December,  1909,  some  months  before  the  beginning 
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of  the  suit,  he  offered  to  repay  the  same  with  interest, 
but  payment  was  declined. 

A  material  question  in  the  case  is  whether  or  not 
notice  of  the  assignment  had  been  given  to  the  defend- 
ant, because  if  no  proper  notice  was  given  there  can 
be  no  recovery.  The  jury  in  effect  so  found.  We  are 
unable  to  say  that  such  finding  was  against  the  mani- 
fest weight  of  the  evidence.  That  being  so,  it  is  un- 
necessary to  consider  many  of  the  matters  discussed 
in  the  briefs. 

Nearly  forty  pages  of  the  record  have  to  do  with 
proceedings  with  reference  to  the  settling  of  issues 
between  the  parties.  The  learned  trial  judge  set  aside 
one  or  more  improper  orders  that  had  been  entered 
by  others  in  the  case,  and  finally  an  issue  was  formed, 
as  we  believe,  in  strict  conformity  with  the  statutory 
provisions  and  rules  governing  the  Municipal  Court. 
Much  of  the  argument  of  plaintiff  in  error  is  devoted 
to  the  proposition  advanced  that  in  the  adoption  of 
rule  8,  providing  for  an  oral  charge,  section  22  of  ar- 
ticle 4  and  section  29  of  article  6  of  the  Constitution 
have  been  violated.  The  Supreme  Court  has  held 
otherwise.  Morton  v.  Pusey,  237  111.  26.  The  same 
case  is  also  authority  for  the  proposition  assailed  by 
plaintiff  in  error  in  his  brief  that  objections  to  the 
charge  are  waived  unless  made  before  the  jury  retires. 

We  find  no  error  in  the  record  which  calls  for  a  re- 
versal of  the  judgment,  and  it  is  therefore  affirmed. 

Affirmed. 


t 
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L.  E.  Cohn,  Appellee,  y.  North  Britlsli  &  Mereantile 

Insuranee  Company,  Appellant. 

Gen.  No.  17,848. 

Case  governed  by  decision  in  Ck>hn  v.  Mechanics  'ft  Traders  Ins. 
Co.,  ante,  p.  694. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam 
W.  Maxwell^  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  De- 
cember 17,  1912. 

Chables  B.  Obebmeybb,  for  appellant. 
LiPSON  &  Levy,  for  appellee. 

Mb.  Pbbsiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  case  is  an  action  on  a  fire  insurance  policy,  the 
case  having  heen  tried  before  the  court  without  a  jury. 
There  was  a  finding  and  judgment  for  the  plaintiff, 
from  which  judgment  the  insurance  company  has  ap- 
pealed. The  case  was  submitted  with  No.  17590  (Cohn 
V.  Mechanics  &  Traders  Ins.  Co.,  cmte,  p.  594)  upon 
the  same  briefs  and  oral  and  printed  arguments.  In 
an  opinion  filed  this  day  in  that  case  we  have  expressed 
our  views  as  to  the  law  which  should  govern  the  de- 
cision in  this  case. 

The  judgment  wiU  be  affirmed. 

Affirmed. 
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A.  Yuekman^  Defendant  in  Error,  t.  3.  J.  Gonsidine, 

Plaintiff  in  Error. 

Gen.  No.  17,670. 

1.  Municipal  ooubt — when  amended  affidavit  of  defense  is  waived. 
Where  In  an  action  by  a  broker  for  commissions  the  defendant 
asks  leave  to  amend  his  affidavit  of  merits  so  as  to  include  addi- 
tional defenses  developed  by  the  evidence,  and  the  court  replies, 
"Never  mind.  The  evidence  on  those  points  is  in  without  ob- 
jection and  I  presume  it  will  stand/'  the  plaintiff  not  objecting  is 
bound  thereby  and  waives  the  formality  of  an  amended  affidavit. 

2.  Aboumesh?  of  couNSEii — attorney  cannot  assail  good  faith  of 
opponent  asking  to  amend  affidavit  of  defense.  Where  the  evidence 
developed  another  defense,  that  the  sale  was  to  be  for  "net  cash/' 
and  plaintiff  waived  the  formality  of  amending  the  affidavit  of  de- 
fense so  as  to  include  it,  it  is  error  to  permit  plaintiff  in  his  argu- 
ment^ to  read  the  affidavit  and  comment  on  it  as  limiting  the  de- 
fense and  to  say  that  such  defense  had  sprung  out  of  the  mind 
of  clever  counsel  after  they  had  come  into  court. 

3.  Argument  op  counsel — defense  predicated  upon  change  of 
pleadings  cannot  he  assailed.  Whether  a  defense  is  presented  in 
good  faith  may  be  questioned  on  proper  evidence  in  a  cause,  but  it  is 
not  subject  to  attack  by  counsel  in  argument  to  the  Jury  merely 
because  there  has  been  a  change  in  the  pleadings. 

4.  BfiOKEBS — instructions,  A  defendant  is  entitled  to  have  an 
oral  Instruction  given  presenting  his  theory  of  defense  that  there 
could  be  no  recovery  for  broker's  commissions  if  he  was  not  the 
owner  of  the  property  nor  authorized  to  offer  it  for  sale  and  plain- 
tiff so  knew  prior  to  his  negotiations  with  a  purchaser. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  W. 
Maxwell»  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reversed  and  remanded.  Opinion 
filed  December  17,  1912.    Rehearing  denied  December  31,  1912. 

EoGERs  &  Mahonry,  f or  plaintiff  in  error ;  J.  Kent- 
neb  EioLiOTT,  of  counsel. 

Adleb  &  Ledeeeb,  for  defendant  in  error. 
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Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

The  statement  of  claim  and  aflSdavit  of  defense  con- 
fined the  issue  between  the  parties  hereto  (whom  we 
shall  refer  to  by  their  titles  in  the  court  below),  to 
whether  defendant  was  liable  for  commissions  claimed 
by  plaintiff  as  a  real  estate  broker.  Defendant's 
mother  was  the  owner  of  the  property  and  was  made  a 
party  defendant,  but  at  the  close  of  the  testimony  the 
suit  as  to  her  was  dismissed. 

In  the  fruitless  negotiations  involved  plaintiff; 
claimed  that  he  produced  a  customer  ready,  willing  and 
able  to  purchase  on  defendant's  terms.  Defendant  de- 
nied that  he  had  made  any  contract  and  claimed  that 
in  whatever  he  did  he  was  acting  solely  as  an  agent  for 
his  mother.  Plaintiff  was  informed  that  she  was  the 
owner  of  the  property,  but  relied  upon  an  aUeged  state- 
ment of  defendant,  which  he  denied  making,  that  he 
had  a  power  of  attorney  from  her. 

Other  issues  were  brought  into  the  trial.  The  terms 
on  which  the  property  was  submitted  were  disputed, 
defendant  claiming  that  the  sale  was  to  be  for  **net 
cash,"  and  plaintiff  that  it  was  to  be  for  commissions 
and  part  cash.  It  also  came  out  in  the  trial  that  the 
persons  negotiating  for  the  purchase  proposed  to  make 
it  by  way  of  investment  for  a  corporation  that  they 
controlled,  and  upon  evidence  of  that  character  de- 
fendant, in  view  of  the  statutory  limitations  upon  the 
right  of  corporations  to  buy  and  hold  real  estate, 
questioned  whether  plaintiff  had  produced  a  customer 
**able"  to  make  the  purchase. 

After  the  testimony  was  in  defendant  asked  leave  to 
amend  his  aflSdavit  of  merits  so  as  to  include  the  other 
defenses  developed  by  the  evidence.  The  court  re- 
plied: **  Never  mind.  The  evidence  on  those  points  is 
in  without  objection,  and  I  presume  it  will  stand." 

In  effect  this  ruling  treated  such  matters  as  part 
of  the  defense  and  plaintiff  not  objecting  was  bound 
thereby  and  waived  the  formality  of  an  amended  aflB- 
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davit.  His  argument  before  the  jury,  therefore,  should 
have  been  in  harmony  with  such  ruling.  But  he  was 
permitted  to  read  the  aflSdavit  of  defense  and  comment 
on  it  as  limiting  the  defense  and  saying  nothing  about 
the  terms  of  sale  being  for  **all  cash"  or  **net  cash,'' 
and  was  allowed  to  say  that  such  defense  had  sprung 
out  of  the  mind  of  clever  counsel  after  they  had  come 
into  court.  To  these  remarks  defendant  excepted,  but 
the  court  took  no  notice  thereof. 

Such  an  argument  unrebuked  was  calculated  to  lead 
the  jury  to  disregard  the  effect  of  the  court's  ruling, 
aiid  either  to  regard  the  issues  as  limited  to  what  was 
contained  in  snch  aflSdavit,  or  to  question  on  improper 
grounds  the  good  faith  of  other  defenses  thus  pre- 
sented. If  the  mere  fact  that  one  amends  his  pleading 
after  trial  and  before  judgment,  which  often  becomes 
necessary  either  through  surprise  during  the  trial  or 
through  counsel's  misapprehension  of  the  law  or  the 
facts  when  drawing  the  original  pleading,  lays  his  good 
faith  in  so  doing  open  to  an  assault  before  the  jury,  the 
benefit  from  the  right  to  amend  in  many  instances 
would  be  lost,  and  the  value  of  it  seriously  impaired. 
Taft  V.  Fiske,  140  Mass.  250.  Whether  a  defense  is 
presented  in  good  faith  may  be  questioned  on  proper 
evidence  in  the  case,  but  it  is  not  subject  to  attack 
merely  because  there  has  been  a  change  in  the  plead- 
ings. The  reason  for  the  change  may  not  become 
known  or  apparent  to  the  jury  and  would  not  then  be 
a  proper  subject  for  their  consideration.  Inferences 
drawn  from  the  argument  in  question  under  the  cir- 
cumstances in  this  case  may  have  been  palpably  wrong 
and  unjust  and  productive  of  much  harm.  We  think 
it  was  error,  therefore,  for  the  court  to  permit  the  ex- 
ception taken  to  pass  unnoticed. 

The  'question  of  defendant's  agency  and  whether 
plaintiff  had  knowledge  of  it  was  also  important.  In- 
asmuch as  plaintiff  knew  that  Mrs.  Considine  was  the 
owner  of  the  property,  if  defendant  did  not  say  that 
he  had  a  power  of  attorney  to  negotiate  for  her,  then 
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the  record  fails  to  disclose  any  ground  of  action 
against  him.  It  is  important,  therefore,  that  the  jury 
should  have  been  properly  charged  on  that  question. 

The  charge,  given  orally,  included  instructions  based 
on  the  theory  of  defendant's  liability  in  case  the  jury 
found  that  he  made  a  contract  with  plaintiff  without 
authority  and  without  the  latter 's  knowledge  of  his 
lack  of  authority;  and  also  in  case  they  found  among 
other  things  that  the  name  of  the  owner  was  not  dis- 
closed by  him,  which,  in  view  of  plaintiff's  admission 
to  the  contrary,  should  not  have  been  given.  After  the 
delivery  of  the  charge,  defendant's  counsel  asked  that 
the  court  instruct  the  jury  orally  in  substance  that  if 
the  jury  believed  from  the  evidence  that  defendant 
was  not  the  owner  of  the  property,  nor  authorized  to 
sell  or  offer  it  for  sale,  and  the  plaintiff  so  knew  prior 
to  his  negotiations  with  a  prospective  purchaser,  then 
he  could  not  recover.  The  court  refused  to  comply 
with  the  request.  As  the  instruction  asked  for  cor- 
rectly presented  the  theory  of  his  defense  and  related 
to  a  vital  fact  in  controversy,  we  think  the  refusal  was 
error.  **Each  side  was  entitled  to  have  instructions 
given  that  should  fairly  present  to  the  jury  the  law 
applicable  to  the  evidence  that  tended  to  support  its 
theory. ' '  F^ssenden  v.  Doane,  188  HI.  228.  This  was 
none  the  less  true  because  they  were  oral.  We  do  not 
find  that  any  other  instruction  contained  in  the  charge 
justified  refusing  the  one  requested. 

The  evidence  was  very  conflicting  on  essential  mat- 
ters and  a  serious  question  is  raised  as  to  where  the 
preponderance  lay.  But  the  view  we  have  taken  of  the 
case  dispenses  with  any  need  of  its  consideration. 

The  judgment  will  be  reversed  and  the  case  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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AUe^  Ouinee^  Defendant  in  Error,  y.  J.  B.  Prouty, 

Plaintiff  in  Error. 

Gen.  No.  17,611. 

1.  Landlobd  ani>  tenaitt — evidence  in  trespass  against  lessor. 
In  an  action  by  a  tenant  against  her  landlord  for  trespass  where 
there  is  no  evidence  that  she  had  the  exclusive  right  to  a  lot  be- 
tween her  building  and  that  of  the  landlord,  evidence  that  defend- 
ant allowed  scavengers  to  use  the  lot  in  pumping  filth  from  a  closet 
on  adjoining  premises  should  not  go  to  the  Jury,  especially  where 
the  assessing  of  punitive  damages  is  permitted. 

2.  Damages — when  proof  of  damage^  to  household  goods  is  iwr 
proper.  It  is  improper  to  permit  damage  to  furniture  to  be  shown 
by  what  the  owner  paid  for  it  and  what  she  thought  it  was  worth, 
or  without  proof  of  what  it  cost  to  repair  the  damage  to  it 

3.  Damages — excessive,  A  verdict  of  eight  hundred  dollars  in  an 
action  by  a  tenant  against  her  landlord  for  carelessly  and  wilfully 
damaging  her  chattels  will  not  be  sustained  where  there  is  legal 
evidence  of  less  than  one  hundred  dollars  damages. 

# 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan 
E.  FftT,  Judge,  presiding.'  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  17,  1912. 

John  J.  Poulton,  for  plaintiff  in  error. 
Graham  &  Eowan,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  statement  of  claim  alleged  that  defendant  care- 
lessly, wilfully  and  maliciously  took  off  the  roof  and 
sides  of  plaintiff's  residence  and  boarding  house,  and 
left  them  off  for  seven  weeks,  that  he  trespassed  upon 
her  property,  and  harassed  and  annoyed  her.  She  re- 
covered a  judgment  for  $800.  We  are  asked  to  re- 
verse it  on  the  grounds  that  the  verdict  is  excessive 
and  not  warranted  by  the  evidence,  and  we  think  the 
complaint  is  well  founded. 
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Much  irrelevant  and  incompetent  testimony,  calcu- 
lated to  arouse  the  feelings  of  the  jury  and  to  induce 
them  to  add  exemplary  damages  to  the  actual  damages 
proven,  was  admitted  over  objections. 

.  Plaintiff  was  defendant's  tenant  from  month  to 
month.  She  occupied  a  building  in  the  front,  and  he 
one  in  the  rear  of  the  same  lot.  No  lease  nor  any  other 
evidence  was  introduced  to  show  the  extent  of  her 
right,  if  any,  or  restrictions  to  defendant's  right,  to 
use  that  portion  of  the  lot  between  the  buildings.  Yet 
one  of  the  most  aggravating  acts  by  way  of  a  trespass 
relied  on  by  plaintiff  was  that  defendant  allowed  scav- 
engers to  use  that  portion  of  the  lot  in  pumping  filth 
from  a  closet  on  adjoining  premises.  The  stench 
caused  much  annoyance,  some  injury  and  much  ill  feel- 
ing. In  the  absence  of  proof  that  plaintiff  had  the  ex- 
clusive use  of  that  part  of  the  lot,  it  was  error  to  let 
this  episode  go  before  the  jury,  especially  in  a  case 
where  they  were  told  they  could  assess  punitive  dam- 
ages. 

Other  very  unsatisfactory  evidence  was  admitted. 
Plaintiff  was  permitted,  over  objection  of  defendant,  to 
prove  damages  to  certain  articles  of  household  furni- 
ture, by  telling  what  she  had  paid  for  them,  and  what 
she  thought  they  were  then  worth.  She  was  permitted 
to  give  the  cost  of  a  stove  bought  six  years  before, 
but  did  not  prove  what  it  cost  to  repair  the  damage  to 
it.  Other  instances  of  improper  testimony  might  be 
recited. 

It  appears  that  her  property  was  damaged  while  cer- 
tain changes  and  repairs  in  the  building  were  being 
made  under  an  arrangement  therefor  between  her  and 
her  landlord.  But  assuming  that  he  was  liable  there- 
for, there  was  legal  evidence  of  less  than  $100  dam- 
ages, and  yet  the  jury  assessed  them  at  $800,  mani- 
festly influenced  by  many  matters  of  the  proverbial 
** clothes-line"  variety  which  came  out  in  the  trial,  and 
which,  if  material,  in  no  event  authorized  the  assess- 
ment of  such  an  amount. 
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We  are  reluctant  to  reverse  a  case  in  which  there 
were  two  previous  trials  with  verdicts  for  $500  and 
$750  in  plaintiff 's  favor,  but  if  the  evidence  then  ad- 
duced was  of  the  same  character  as  that  shown  in  this 
record,  the  action  of  the  court  in  setting  aside  the  ver- 
dicts may  be  easily  understood. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


Albert  J.  Bupp,  Defendant  in  Error,  y.  Gilbert  E. 

Keebler,  Jr.,  Plaintiff  in  Error. 

Gen.  No.  17,821. 

1.  Atttohobiles — Uho  of  the  road.  The  law  of  the  road  does  not 
regulre  that  wagons  should  be  stopped  merely  because  they  are 
slower  vehicles  to  let  automobiles  pass  with  undiminished  speed. 

2.  Highways — law  of  the  road  at  crossings.  The  first  vehicle 
to  reach  a  crossing  in  the  exercise  of  ordinary  care  should  have 
the  right  of  way,  and  others  should  approach  with  sufficient  care 
to  avoid  danger  of  collision. 

3.  Automobiles— ^Tien  driver  negligent  in  entering  upon  a  cross- 
ing. The  driver  of  a  wagon  struck  by  an  automobile  was  not  guilty 
of  contributory  negligence  where  he  continued  over  a  crossing  he 
had  fairly  entered  upon  before  the  automobile  driver  in  plain  view 
\>f  him  reached  it,  but  the  collision  under  such  circumstances  was 
properly  attributed  to  the  negligence  of  the  automobile  driver. 

4.  Damages — when  testimony  speculative.  Testimony  of  a  phy- 
sician that  pain  from  injuries  may  last  for  years  is  speculative  and 
inadmissible. 

5.  Damages — when  not  excessive.  A  verdict  for  two  hundred 
dollars  is  not  excessive  where  plaintiff  was  unable  to  work  for 
eight  days  and  suffered  pain  in  his  bruised  back,  hip  and  ankles 
for  a  considerable  time. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbeeman  K. 
Blake,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912. 


620  Appeuatb  Coxtbts  op  Illinois. 

— • 

Rupp  y.  Keebler,  175  111.  App.  619. 

Chakles  B.  Stapfobd,  for  plaintiff  in  error. 
Channing  L.  Sentz,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

At  the  intersection  of  two  streets  plaintiff  in  error, 
Keebler,  while  going  west  ran  his  automobile  into  a 
loaded  express  wagon  which  defendant  in  error,  Rupp, 
was  driving  south,  causing  the  latter  to  be  thrown  to 
the  ground  and  bruised.  The  points  argued  are  that 
the  verdict  was  against  the  weight  of  the  evidence  and 
that  the  sum  of  $200  assessed  as  damages  was  exces- 
sive. 

From  the  facts  disclosed  by  the  evidence,  we  think 
plaintiff  in  error  failed  to  recognize  that  wagons  and 
other  vehicles  have  an  equal  right  of  way  over  public 
crossings  with  automobiles.  He  was  driving  at  the 
rate  of  fifteen  miles  an  hour  with  an  unobstructed  view 
of  the  approaching  wagon,  and  but  for  continuing  his 
speed  up  to  the  point  of  collision  could  have  stopped 
his  automobile  as  easily  and  quickly  as  the  driver  could 
his  horse  drawing  a  loaded  wagon.  Before  reaching 
the  crossing  he  could  plainly  see  that  the  horse  had 
already  entered  upon  it  and  was  continuing  over  it  in 
a  trot,  keeping  to  the  west  and  proper  side  of  the  street, 
and  thus  on  the  opposite  side  from  him.  Under  such 
circumstances  he  should  have  kept  his  automobile  un- 
der control.  He  was  as  much  bound  to  look  out  for 
those  crossing  the  street  he  was  on  as  they  were  bound 
to  look  out  for  him,  and  the  law  of  the  road  does  not 
require  that  wagons  simply  because  they  are  slower  ve- 
hicles shall  be  stopped  to  let  automobiles  pass  with  un- 
diminished speed.  The  first  to  reach  the  crossing  in 
the  exercise  of  ordinary  care  should  have  the  right  of 
way,  and  the  others  should  approach  with  sufficient 
care  to  permit  the  exercise  of  such  right  without  dan- 
ger of  collision.  The  driver  of  the  wagon  in  thus  con- 
tinuing over  the  crossing  he  had  fairly  entered  upon 
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before  plaintiff  in  error,  approaching  in  plain  view  of 
him,  had  reached  it  was  not  guilty  of  contributory  neg- 
ligence, and  the  collision  ensuing  under  such  circum- 
stances was  properly  attributed  to  the  negligent  driv- 
ing of  the  automobile. 

As  to  the  basis  for  damages,  it  appears  that  Eupp 
was  unable  to  work  for  eight  days,  and  suffered  pains 
in  his  bruised  back,  hip  and  ankles  for  a  considerable 
time.  His  physician  was  permitted  to  testify,  **that 
the  pain  may  last  for  years."  That  was  speculative 
evidence  and  inadmissible.  But  unless  we  can  say  that 
$200  is  too  large  an  amount  to  compensate  defendant 
in  error  for  his  loss  of  time  and  the  pain  actually  suf- 
fered, we  should  not  for  such  error  reverse  the  judg- 
ment. We  cannot  say  so.  The  judgment  will  be  af- 
firmed. 

Affirmed. 


JoBephlne  M.  Alsup,  Appellee,  y.  Louisa  A.  Bay,  Ap- 

pellant. 

Gen.  No.  17,646. 

1.  Slandes — entire  conversaiion.  In  an  action  for  slander, 
though  plaintiff  has  a  right  to  prove  a  repetition  of  the  slander,  it 
is  not  necessary  and  is  error  to  admit  an  entire  conversation  which 
includes  another  slanderous  statement. 

2.  Evidence — entire  conversation,  A  party  is  not  entitled  in  the 
first  Instance  to  call  for  an  entire  conversation  where  only  part 
of  it  is  relevant 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Steb- 
LING  PoHEBOT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reversed  and  remanded.  Opin- 
ion filed  December  17,  1912. 

Henby  W.  Wolseley,  for  appellant. 
Edwabd  H.  MoBKis,  for  appellee. 
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J I  - —    —  '— 

Mr.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  is  an  action  for  slander  brought  Jby  appellee 
against  appellant.  .  The  declaration  charges  that  ap- 
pellant said  of  and  concerning  appellee,  *  ^  She  stole  my 
wardrobe.''  Appellee  testified  to  a  conversation  had 
between  the  parties  to  the  suit  shortly  after  it  was 
commenced,  in  which  she  claimed  the  slander  was  re- 
peated, and  that  appellant  also  said  to  her,  **You  dirty 
strumpet,  how  dare  you  summon  me  to  court  I '*  The 
court  overruled  the  motion  to  strike  out  such  state- 
ment and  the  ruling  is  assigned  as  error. 

Appellee's  counsel  seeks  to  justify  the  ruling  upon 
the  ground  that  a  repetition  of  the  slander  was  ad- 
missible, and  appellee  was  entitled  to  have  the  entire 
conversation.  Unquestionably  appellee  had  a  right  to 
prove  a  repetition  of  the  slander,  but  it  was  not  neces- 
sary to  that  end  that  an  entire  conversation,  which  in- 
cluded other  slanderous  statements,  if  made,  should 
have  been  admitted. 

We  recognize  the  rule  of  evidence  that  **  where  part 
of  a  conversation  is  put  in  evidence  by  one  party,  the 
other  is  entitled  to  put  in  the  whole  so  far  as  it  is  rele- 
vant." 2  Wharton  on  Evidence,  sec.  1108.  This  rule 
is  usually  invoked  for  the  benefit  of  the  party  against 
whom  the  conversation  is  introduced,  and  is  generally 
applicable  to  admissions  for  the  reason  that  such  other 
parts  of  the  conversation  may  tend  to  explain,  modify 
or  even  destroy  the  admission.  Chicago  City  Ey.  Co. 
V.  Bundy,  210  111.  39,  44.  But  we  know  of  no  rule  which 
entitles  a  party  in  the  first  instance  to  call  for  an  en- 
tire conversation  when  only  a  part  of  it  is  relevant. 
Even  when  the  adverse  party  seeks  to  call  out  the 
whole  conversation,  it  must  be  confined  to  the  subject 
matter  about  which  the  conversation  was  called  out. 
Chicago  &  A.  E.  Co.  v.  Thompson,  19  HI.  578.  To 
prove  that  appellant  had  repeated  the  charge  of  lar- 
ceny, it  was  not  necessary  to  show  also  that  she  caUed 
appellee  a  *  *  strumpet. ' '    This  epithet  in  itself,  if  used, 
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was  actionable  and  calculated  to  produce  quite  as  much 
injury  to  her  as  the  slander  relied  on.  It  appears  too 
that  it  was  repeated  several  times  in  the  presence  of 
many  people  on  the  street.  There  was  no  proof  of 
special  damages.  The  case  was  submitted  mainly  if 
not  wholly  on  proof  that  the  slanderous  words  relied 
on  were  spoken  and  published  of  and  concerning  the 
plaintiff.  The  jury  fixed  the  damages  at  $1,000.  In  a 
case  warranting  the  assessment  of  exemplary  dam- 
ages, we  think  it  was  error  to  leave  in  the  record  for 
consideration  of  the  jury  proof  of  another  distinct  and 
disconnected  slander,  calculated  to  stir  their  feelings 
and  influence  them  in  fixing  the  amount  of  damages; 
and  we  do  not  think  the  error  was  cured  by  any  instruc- 
tions on  the  subject. 

In  view  of  this  holding  we  deem  it  unnecessary  to 
consider  the  errors  assigned  upon  the  instructions  com- 
plained of.  Presumably  those  subject  to  criticism  will 
be  modified  in  another  trial. 

The  judgment  is  reversed  and  the  case  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


Buth  Donaldson,  Defendant  in  Error,  y.  Wellington 
Hotel  Company,  Plaintiff  in  Error. 

Gen.  No.  17,671. 

1.  Innkeepers — xohen  baggage  not  converted,  A  guest  left  her 
trunk  at  a  hotel  as  security  for  debt  and  on  returning  to  pay  a 
compromise  offer  was  mistakenly  informed  In  good  faith  that  the 
trunk  was  sold.  The  guest  did  not  demand  the  property  or  tender 
the  sum  due  and  brought  an  action  for  conversion  of  the  trunk  and 
its  contents,  which  were  produced  at  the  trial  and  tendered  to  plain- 
tiff on  condition  that  she  pay  the  charges.  Held,  as  there  was  no 
proof  of  plaintifTs  right  to  possession  of  the  property  at  the  time 
suit  was  commenced,  there  was  no  conversion,  actual  or  construc- 
tive, and  the  action  could  not  be  maintained. 
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2.  KsTOPTVL—atatementB  made  Py  mistake.  Where  a  guest  leaves 
a  trunk  at  a  hotel  as  security  for  a  bill  and  on  returning  to  pay  the 
bill  is,  through  mistake,  informed  that  it  has  been  sold,  there  is 
no  estoppel  by  conduct  precluding  the  hotel  company  from  proving 
in  an  action  for  conversion  that  the  trunk  had  not  been  sold. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  W. 
Debelm,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.  Reversed  with  finding  of  fact.  Opinion 
filed  December  17,  1912. 

GoBHAM  &  Wales,  for  plaintiff  in  error. 
EuDOLP  Fbankbnstein,  for  defendant  in  error. 

Mb.  Justice  Babkes  delivered  the  opinion  of  the 
court. 

For  convenience  the  parties  herein  will  be  referred 
to  by  the  titles  used  in  the  trial  court. 

Plaintiff  had  been  a  guest  at  defendant 's  hotel.  She 
owed  $22  for  her  accommodations  and  left  her  trunk 
there  as  security.  About  three  months  afterward  in 
a  telephone  conversation  with  defendant's  clerk,  she 
was  told  that  she  could  adjust  her  bill  for  the  sum 
of  $12  and  have  her  trunk.  A  few  days  later,  with  the 
purpose  of  paying  the  same,  she  again  called  up  the 
hotel  and  was  then  informed  that  the  trunk  had  been 
sold.  This  information  was  given  in  good  faith,  but 
proved  to  be  a  mistake.  She  then  brought  an  action 
for  conversion  of  the  trunk  and  its  contents.  Defend- 
ant pleaded  its  statutory  lien  and  right  to  hold  the 
property  until  its  charges  were  paid.  The  trunk  and 
contents  were  produced  at  the  trial  and  there  tendered 
to  plaintiff  on  condition  that  she  pay  such  charges. 
She  had  never  paid  nor  tendered  them.  The  court's 
finding  and  judgment  was  for  plaintiff  in  the  sum 
of  $175. 

.  It  is  apparent  that  under  this  statement  of  facts 
there  was  no  conversion,  actual  or  constructive,  and, 
therefore,  no  basis  for  an  action  therefor.    Presum- 
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ably,  misled  by  the  information  that  the  property  had 
been  sold,  plaintiff  brought  the  suit  on  the  theory  that 
she  had  not  received  due  notice  of  the  sale.  But  the 
facts  were  different.  There  had  been  no  sale,  and  her 
bill  remaining  unpaid  defendant  still  had  the  right  to 
hold  such  baggage.  It  had  exercised  no  wrongful  do- 
minion over  the  property  that  could  be  construed  into 
a  conversion,  and  had  not  waived  its  lien.  Plaintiff 
made  no  demand  for  the  property  and  no  tender  of 
the  sum  due.  There  was  no  proof  of  what  was  essen- 
tial to  her  action, —  her  right  to  possession  of  the  prop- 
erty at  the  time  it  was  commenced.  Dawes  v.  Eosen- 
baum,  179  111.  112 ;  Union  Stock  Yard  &  Transit  Co. 
V.  Mallory,  Son  &  Zimmerman  Co.,  157  111.  554 ;  Owens 
V.  Weedman,  82  111.  409. 

The  misrepresentation  that  the  trunk  had  been  sold 
was  made  under  mistake  in  the  belief  that  the  property 
had  shortly  previous  been  sold  at  auction  with  other 
property,  but  a  search  revealed  the  mistake.  Under 
such  circumstances  there  was  no  estoppel  by  conduct. 
Wright  V.  Stice,  173  111.  571 ;  Reiss  v.  Hanchett,  141  HI. 
419.  The  finding  of  the  court  was  contrary  to  the  evi- 
dence and  the  law.  The  judgment,  therefore,  will  be 
reversed  with  a  finding  that  defendant  is  not  guilty  of 
conversion  as  charged  in  the  statement  of  claim,  to  the 
issues  raised  by  which  the  plaintiff  was  confined.  Wal- 
ter Cabinet  Co.  v.  Russell,  250  111.  416. 

Reversed  with  finding  of  fact. 

Vol..   CLXXV  40 
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Van  Kleeck  v.  Channon,  175  111.  App.  626. 


Sarah  H.  Tan  Kleeek,  Appellee,  y.  Harry  Ghaniioiiy 

Appellant. 

Oen.  No.  17,706. 

1.  Bnxs  AND  NOTES — presumption  of  guaranty.  A  person  writ- 
ing his  name  across  the  back  of  a  note  prior  to  its  delivery  is 
presumed  to  have  assumed  the  liability  of  guarantor,  but  the  pre- 
sumption may  be  rebutted. 

2.  Bnxs  AND  NOTES — rehuttal  of  presumption  of  guaranty.  Where 
a  person  indorses  a  note  prior  to  its  delivery,  proof  must  he  clear 
and  satisfactory  as  to  a  different  intention  to  rebut  the  presumptioii 
that  he  is  a  guarantor. 

3.  Bills  and  notes — prima  facie  case.  Where  a  wife  loans  money 
to  a  corporation  at  the  request  of  her  husband  and  receives  the 
company's  note  with  a  personal  indorsement,  in  an  action  against 
the  indorser  as  a  guarantor,  the  introduction  of  the  note  in  evi- 
dence makes  a  prima  fade  case. 

4.  Bills  and  notes — liability  of  guarantor.  Where  the  secre- 
tary, manager  and  financial  agent  of  a  corporation  requests  his 
wife  to  make  a  loan  to  the  company,  obtains  her  check  payable  to  it, 
passes  the  check  to  the  company's  credit,  executes  with  authority 
the  company's  note  to  the  wife  therefor,  secures  a  personal  indorse- 
ment and  delivers  the  note  to  his  wife,  the  Indorser  cannot  relieve 
himself  of  liability  as  a  guarantor  by  proof  of  a  conversation  with 
the  husband  at  the  time  of  making  the  indorsement,  and  the  wife 
has  a  right  to  rely  upon  the  presumption  that  the  indorser  is  a 
guarantor. 

5.  Husband  and  wife — agency  of  husband  and  tvife.  The  mero 
fact  of  the  relation  of  husband  and  wife  does  not  make  the  hnsband 
the  agent  of  his  wife  in  a  transaction,  where  the  circumstances 
tend  to  support  a  (Contrary  conclusion. 

6.  Biixs  AND  notes — payment  need  not  be  demanded  of  guar- 
antor. Where  an  indorser  of  a  promissory  note  is  liable  as  a  guar- 
antor, it  is  not  necessary  to  demand  payment  at  maturity  before 
instituting  suit  against  him. 

7.  Bills  and  notes — new  consideration  not  necessary  to  support 
guaranty.  Where  a  person  indorses  a  note  prior  to  its  delivery,  a 
new  consideration  is  not  necessary  to  support  such  indorsement  as 
a  contract  of  guaranty. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  BiAX 
Ebeshabdt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Byron  W.  Wight,  for  appellant. 
HoYNE,  0  'Connor  &  Irwin,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  main  question  in  this  case  is  whether  appellant 
could  be  held  as  guarantor  on  certain  promissory  notes 
of  which  a  corporate  company  was  maker  and  appel- 
lee payee,  and  across  the  back  of  which  appellant  had 
written  his  name  prior  to  their  delivery  to  appellee. 
Under  such  circumstances  the  presumption  of  law 
would  be  that  he  assumed  the  liability  of  guarantor, 
but  such  presumption  may  be  rebutted.  De  Clerque 
V.  Campbell,  231  111.  442,  and  cases  cited. 

Appellant  sought  to  overcome  it  by  proof  of  what 
was  said  in  a  conversation  between  appellant  and  ap- 
pellee's husband  at  the  time  of  making  such  endorse- 
ment. Had  there  been  proof  that  the  latter  was  her 
agent  in  the  transaction,  unquestionably  such  testi- 
mony would  have  been  admissible;  but  there  was  no 
competent  proof  of  such  an  agency,  and  the  testimony 
was,  therefore,  properly  excluded. 

The  record  discloses  that  appellee's  husband  was 
the  secretary,  manager  and  financial  agent  of  said 
company ;  that  it  needed  money ;  that  he  suggested  to 
and  requested  of  his  wife  that  she  make  a  loan  to  it; 
that  he  obtained  her  checks  payable  to  its  order,  passed 
them  to  the  company's  credit,  executed  with  unques- 
tionable authority  the  company's  notes  therefor,  se- 
cured appellant's  personal  endorsement  thereon,  and 
then  delivered  the  notes  so  endorsed  to  his  wife.  There 
was  no  specific  proof  that  in  these  transactions  he  acted 
as  her  agent.  That  he  was  such  could  not  be  inferred 
from  the  mere  fact  that  he  was  her  husband  ( Camp  v. 
Shaw,  61  HI.  App.  66 ;  Wallace  v.  Monroe,  22  111.  App. 
602),  especially  when  his  relations  to  the  company  and 
appellant  as  one  of  its  officers  supported  a  stronger 
inference  that  he  was  acting  as  the  company's  agent. 
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The  contractual  relation  between  appellant  and  appel- 
lee, as  determined  from  these  circumstances,  did  not 
render  such  conversation  a  part  of  the  res  gestae  as 
claimed  by  the  appellant,  it  being  with  one  not  shown 
to  be  her  authorized  representative,  and,  therefore,  not 
part  of  a  transaction  with  her.  It  not  being  binding 
upon  her,  she  had  the  right  when  the  notes  were 
delivered  to  rely  upon  the  presumption  that  ap- 
pellant's contract  was  one  of  guaranty.  To  rebut 
such  legal  presumption,  the  proof  must  be  clear 
and  satisfactory  as  to  a  different  intention.  Stowell 
V.  Eaymond,  83  111.  120.  A  declaration  not  made  to  her 
or  her  agent,  and  not  authorized  by  her,  could  not  es- 
tablish it.  The  testimony  adduced  did  not  tend  to 
show  that  her  husband  was  acting  as  her  agent,  but 
tended  to  support  a  contrary  conclusion.  The  intro- 
duction of  the  notes  made  a  prima  facie  case  in  appel- 
lee 's  favor,  and  it  not  having  been  overcome  the  court 
properly  directed  a  verdict  in  her  favor.  Clarke  v. 
Newton,  235  HI.  530. 

We  need  not  consider  the  other  questions  urged  fur- 
ther than  to  say  that  inasmuch  as  a  guarantor's  lia- 
bility is  the  same  as  that  of  an  original  maker,  it  was 
not  necessary  to  demand  payment  of  appellant  before 
instituting  the  suit.  Hunt  v.  Divine,  37  111.  137 ;  Allen 
V.  Eightmere,  20  Johns.  E.  364.  If  the  debt  is  not 
paid  at  maturity  he  may  be  sued  at  once.  Dillman  v. 
Nadelhoffer,  160  111.  121.  Nor  is  a  new  consideration 
necessary  to  support  such  a  contract  of  guaranty.  Car- 
roll V.  Weld,  13  111.  683 ;  Dilhnan  v.  Nadelhoffer,  suprn. 

The  judgment  is  affirmed. 

Affirmed. 
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The  Standard  Brewery^  Defendant  in  Error^  y.  Sam 
SehmalhanBeB^  Plaintiff  in  Error. 

Oen.  No.  17,720. 

Dauaoes — liquidated,  A  sum  stipulated  In  a  written  contract 
in  which  defendant  agreed  to  purchase  of  plaintiff  all  the  beer  used 
in  his  business  should  be  treated  as  liquidated  damages  and  not  as 
a  penalty  where  actual  damage  to  plaintiff  is  shown  and  it  is  ap- 
parent that  it  could  not  be  definitely  ascertained  and  the  circum- 
stances which  might  affect  the  damage  must  have  been  known  and 
considered  by  the  parties  in  fixing  such  sum. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  HosmA  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Afllrmed.  Opinion  filed  December  17, 
1912. 

George  F.  Barrett  and  John  F.  Hass,  for  plaintiff 
in  error. 

Castle,  Williams,  Long  &  Castle,  for  defendant  in 
error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
conrt. 

The  only  question  raised  here  is  whether  the  sum 
stipulated  in  a  written  contract  between  the  parties  as 
damages  for  breach  of  it,  and  designated  therein  as 
liquidated  damages,  should  be  treated  as  such  or  as  a 
penalty.  The  breach  relied  on  was  defendant's  fail- 
ure to  observe  his  agreement  to  purchase  from  plain- 
tiff the  beer  that  would  be  used  in  his  business  from 
May  1,  1909,  to  April  30,  1911.  He  ceased  to  take 
plaintiff's  beer  in  July,  1910,  and  thereafter  purchased 
from  others.  He  had  already  taken  1,300  barrels  on 
which  there  was  a  profit  of  about  fifty  cents  a  barrel. 

Complaint  is  made  that  the  court  refused  to  modify 
its  charge  as  requested  by  defendant  and  instruct  the 
jury  that  the  sum  so  designated  was  a  penalty  and 
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that  no  damages  had  been  proven.  The  court  properly 
refused  the  request.  In  fact,  the  charge  was  more 
favorable  to  defendant  than  the  case  warranted,  for 
under  it  the  jury  was  at  liberty  to  limit  their  verdict 
to  the  loss  of  profits  actually  proven.  That  plaintiff 
suffered  actual  damage  by  way  of  a  loss  of  profits  was 
shown,  and  that  they  could  not  be  definitely  ascertained 
was  apparent  from  the  nature  of  the  defendant's  busi- 
ness and  the  varying  circumstances  by  which  it  might 
be  affected.  These  must  have  been  familiar  to  both 
parties  at  the  time  they  entered  into  the  contract,  and 
taken  into  consideration  in  fixing  a  specific  sum  as  the 
measure  of  damages  that  would  ensue  from  a  breach 
of  the  contract. 

We  may  aptly  apply  to  this  case  the  language  of  the 
court  in  Pinkney  v.  Weaver,  216  111.  185,  as  follows : 

''Here  the  parties  in  their,  written  contract,  in  plain 
terms,  expressed  their  intention  that  the  sum  of  $300, ' ' 
($500  in  the  case  at  bar)  ''should  be  treated  as  liqui- 
dated damages.  The  circumstances  which  should  enter 
into  consideration  in  the  ascertainment  and  computa- 
tion of  the  damages  that  would  actually  or  most  proba- 
bly result  from  a  breach  of  the  contract  were  well 
known  to  the  contracting  parties.  Fraud  or  circum- 
vention is  not  suggested,  and  there  is  nothing  to  indi- 
cate that  the  amount  is  unconscionable  or  dispropor- 
tionate to  the  damages  apparently  likely  to  result  from 
the  breach.  It  was  not  error  to  treat  the  sum  named 
as  liquidated  damages.*' 

The  cases  there  referred  to  are  applicable  here,  and 
need  not  be  cited  herein. 

The  judgment  will  be  aflGirmed. 

Affirmed. 


Chicago — ^Fibst  Distbict — December,  1912.    631 

Springer  v.  Simpson,  175  111.  App.  631. 


Marguerite  Springer,  Exeeutrix,  Defendant  in  Error, 
Y.  John  T.  Simpson,  Plaintiff  in  Error. 

Gen.  No.  17,622. 

1.  Appeals  and  ebbobs — municipal  court.  A  matter  not  stated  in 
an  affidavit  of  merits  stating  the  nature  of  his  defenses  cannot  be 
urged  by  defendant  in  the  appellate  court  as  a  ground  of  reversal. 

2.  Pabtnesship — individual  liability.  Where  a  lease  with  an  al- 
leged copartnership  is  signed  by  one  member  only,  action  may  be 
maintained  on  the  covenants  thereof  against  such  member  alone. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Geobge  J. 
Cowing,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912. 

Ullman,  Hoao  &  Davidson,  for  plaintiff  in  error. 
E.  M.  BuMPHBEY,  for  defendant  in  error. 

Mb.  JusncB  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

Warren  Springer  sued  the  plaintiff  in  error,  John 
T.  Simpson,  in  the  Municipal  Court  of  Chicago  for 
damages  to  a  building  owned  by  Springer,  caused  by 
an  explosion  in  the  basement  of  the  building  which  in- 
jured the  building.  A  portion  of  the  basement  of  the 
building  was,  on  April  30,  1909,  leased  to  the  plaintiff 
in  error,  Simpson,  by  Warren  Springer.  The  lease 
contained  covenants  and  agreements  on  the  part  of 
Simpson  not  to  permit  the  premises  to  be  used  for 
any  purpose  that  would  injure  the  building  of  which 
the  demised  premises  were  a  part,  and  that  he  would 
not  use  or  permit  to  be  used  any  burning  fluid,  and 
would  not  put  up  or  use  or  permit  to  be  used  any  fur- 
nace or  forge  on  the  premises  without  the  written 
consent  of  Springer,  and  that  he  would  maintain  all 
machinery  and  appliances  permitted  in  the  premises  in 
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such  manner  as  not  to  injure  the  premises  or  building 
or  any  other  property,  and  covenanted  to  pay  any  and 
all  damages  to  the  premises  and  appurtenances,  or  to 
any  other  property  to  the  first  party  caused  in  whole 
or  in  part  by  the  act  or  neglect  of  said  plaintiflf  in 
error. 

The  statement  of  claim  filed  by  Springer  in  the  action 
charged  that  in  violation  of  the  covenants  and  condi- 
tions of  the  lease,  plaintiflf  in  error  went  into  posses- 
sion of  the  premises,  and  without  the  consent  of 
•Springer  allowed  the  demised  premises  to  be  used  by 
a  subtenant  of  said  Simpson  for  conducting  a  business 
in  which  Lieber,  the  subtenant,  used  an  acetylene  gas 
apparatus  for  welding  purposes ;  that  the  gas  machine 
exploded,  damaging  the  premises  and  parts  of  the 
building  not  demised,  and  that  Simpson,  after  notice, 
failed  to  make  the  needed  repairs. 

Plaintiff  in  error,  defendant  below,  filed  his  affidavit 
of  meritorious  defense  in  which  he  averred  that  he 
believed  he  has  a  good  defense  to  the  suit  upon  the 
merits  to  a  portion  of  the  plaintiff's  demand  as  there- 
inafter stated,  and  that  the  nature  of  the  defense  was 
as  follows :  He  admits  that  an  explosion  took  place  on 
the  premises  about  April  7,  1910,  and  states  that  it  oc- 
curred through  no  breach  of  the  covenants  contained  in 
the  lease;  that  plaintiff  waived  the  covenants  in  the 
lease  requiring  the  tenant  to  procure  the  written  con- 
sent of  plaintiff  to  subletting  the  premises ;  that  plain- 
tiff knew  for  a  long  time  prior  to  said  explosion  that 
the  defendant,  plaintiff  in  error,  had  sublet  a  part  of  the 
premises  to  Lieber  for  repairing  metal  and  machinery, 
and  that  Lieber  explained  to  the  plaintiff  Springer  the 
process  for  doing  repairing  and  welding,  and  that 
plaintiff  had  full  knowledge  of  Lieber  *s  presence  and 
the  business  Lieber  was  conducting. 

It  appears  that  the  lease  in  question  bore  date  of 
April  30,  1909,  and  purported  to  be  between  Warren 
Springer  as  party  of  the  first  part,  and  Simpson- Ash- 
ton,  a  copartnership,  as  the  second  party.    The  lease 
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was  signed  and  sealed  by  Springer  and  by  plaintiff  in 
error  in  his  own  name.  It  does  not  appear  that  Ash- 
ton  signed  the  lease.  Plaintiff  recovered  a  judgment 
in  the  court  below  for  $739.25  damages  on  a  finding  of 
the  court,  a  jury  having  been  waived. 

Plaintiff  in  error  urges  as  a  ground  of  reversal  that 
a  lease  running  to  a  copartnership  signed  by  one  of 
the  copartners  alone  did  not  make  it  the  lease  of  plain- 
tiff in  error.  In  our  opinion  the  point  is  not  well  taken, 
and,  moreover,  it  cannot  be  urged  as  a  ground  of  re- 
versal for  the  reason  that  it  was  not  stated  as  one  of 
the  defenses  in  the  affidavit  of  the  plaintiff  in  error. 
Eule  17  of  the  Municipal  Court  of  Chicago  requires 
the  defendant  to  state  the  nature  of  his  defense 
whether  by  way  of  denial  or  by  way  of  confession  and 
avoidance  in  such  manner  as  will  reasonably  inform 
the  plaintiff  of  the  defenses  which  will  be  interposed 
at  the  trial,  and  evidence  only  of  such  defenses  as  set 
out  in  the  affidavit  shall  be  admitted  on  the  trial.  The 
defendant  cannot  be  allowed  to  urge  in  this  court  as  a 
defense  matters  not  mentioned  in  the  affidavit  or  in- 
sisted upon  in  the  trial  court. 

In  our  opinion,  the  action  could  be  maintained  against 
plaintiff  in  error  alone  upon  the  covenants  of  the  lease 
which  purported  to  lease  the  premises  to  what  is  now 
claimed  to  be  a  copartnership  of  which  the  plaintiff 
in  error  was  a  member,  the  lease  having  been  signed  by 
plaintiff  in  error  alone.  The  entire  evidence  being  con- 
sidered sustains  the  claim  of  the  plaintiff  in  our  opin- 
ion, and  the  finding  and  judgment  of  the  trial  court. 
We  do  not  find  in  the  record  any  evidence  tending  to 
show  that  Warren  Springer  waived  any  of  the  pro- 
visions of  the  lease,  either  in  writing  or  by  his  conduct. 
The  judgment  is  affirmed. 

Affirmed. 
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Nieola  Nieastro,  minor  by  AUesslo,  his  next  friend. 
Appellee,  y.  City  of  Ghleago  et  al.,  Appellants. 

Oen.  No.  17,684. 

1.  Neglioenoe — where  city  maintains  fire  house  with  unguarded 
openings.  Where  a  child  taken  into  a  fire  house  by  a  fireman  falls 
through  the  pole  hole,  the  city  is  not  negligent,  since  it  is 'exercis- 
ing a  purely  governmental  function  and  owes  no  duty  to  the  plain- 
tiff. 

2.  Cities  and  villages — city  not  responsible  where  fireman  takes 
child  into  fire  house.  Where  a  child  taken  into  a  fire  house  by  a 
fireman  falls  through  the  pole  hole,  the  city  is  not  liable,  since  it 
was  the  personal  act  of  the  fireman  not  authorized  by  the  city,  and 
the  doctrine  respondeat  superior  does  not  apply. 

3.  Cities  and  villages — evidence  of  notice  to  city.  In  a  personal 
injury  action  against  the  city,  where  the  declaration  contains  no 
averment  that  notice  of  the  alleged  accident  was  served,  it  is  error 
to  permit  plaintifT  to  introduce  evidence  of  such  notice  over  ob- 
jection of  defendant. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Williaic 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reversed  and  remanded.  Opinion 
filed  December  17,  1912.    Rehearing  denied  December  31,  1912. 

William  H.  Sexton  and  N.  L,  Piotbowski,  for  appel- 
lant ;  David  E.  Levy,  of  counsel. 

A.  E.  Ferbis,  for  appellee ;  E.  F.  Masterson,  of  coun- 
sel. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

This  appeal  by  the  City  of  Chicago  is  from  a  judg- 
ment in  an  action  on  the  case  brought  by  Nicola  Nicas- 
tro, a  minor,  by  his  mother  as  next  friend,  to  recover 
damages  on  account  of  injuries  sustained  by  falling 
through  an  unguarded  opening  on  the  second  floor  of 
the  city  fire  house  at  No.  13  Taylor  street,  Chicago. 
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The  declaration  consists  of  three  counts.  The  first 
locates  the  premises  at  11  West  Taylor  street,  de- 
scribes them,  and  states  that  the  defendant  Slater  took 
plaintiff  through  the  window  of  the  fire  house  to  the 
second  floor,  and  placed  him  on  the  floor  and  allowed 
him  to  go  at  liberty ;  that  it  was  the  duty  of  defendant 
to  guard  the  opening  in  the  floor  and  not  permit  chil- 
dren of  tender  years  to  be  upon  the  premises,  and  that 
the  plaintiff  fell  through  the  hole  in  the  floor  and  was 
injured. 

The  second  count  is  similar,  except  that  it  alleges  a 
duty  on  the  part  of  appellant  in  the  employment  of 
safe  and  careful  employees,  but  that  it  was  negligent 
in  that  regard  in  employing  Slater. 

The  third  count  avers  that  it  was  the  duty  of  defend- 
ants to  prevent  children  of  tender  years  from  going  on 
the  second  floor  of  the  fire  building  and  leaving  them 
unattended,  and  that  they  disregarded  such  duty  and 
were  negligent  whereby  the  plaintiff,  suffered  injury. 

The  evidence  shows  that  on  March  28, 1910,  the  plain- 
tiff, a  boy  of  three  years  of  age,  was  playing  in  the 
alley  nearby  the  fire  house  in  question,  and  that  Fred- 
erick Slater,  one  of  the  city  firemen,  took  the  plaintiff 
with  his  sister  Emily  through  the  window  of  the  fire 
house  and  to  the  second  floor.  In  the  second  floor  are 
three  holes,  each  large  enough  for  a  man's  body  to 
pass  through,  with  a  brass  pipe  about  two  inches  in 
diameter  extending  down  from  the  hole  to  the  floor 
below.  These  holes  and  pipes  were  used  by  the  fire- 
men who  slid  down  the  poles  instead  of  using  the  stairs 
for  the  purpose  of  enabling  them  to  get  downstairs 
quickly.  It  further  appears  from  the  evidence  that 
the  plaintiff,  while  on  the  second  floor  with  his  sister 
and  Slater,  fell  through  one  of  these  holes  to  the  floor 
below,  striking  his  head  and  sustaining  the  injuries 
complained  of.  It  is  shown  by  the  evidence  that  the 
pole  hole  in  question  is  similar  to  those  in  all  fire  houses 
in  the  city,  and  was  in  good  condition.  There  was  no 
guard  around  it.    It  was  not  the  practice  nor  is  it  prac- 


636  Appellate  Coitbts  of  Illinois. 

Nicastro  v.  City  of  Chicago,  175  IlL  App.  634. 

ticable  to  place  guards  around  these  holes  in  any  of 
the  fire  houses  of  the  city. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $1,250.  A  motion  for  a  new  trial  was  made,  which 
the  court  overruled.  Thereupon  a  motion  in  arrest 
of  judgment  was  made  by  the  appellant  which  was  over- 
ruled and  judgment  entered  on  the  verdict. 

It  is  contended  on  behalf  of  the  appellant  that  in 
maintaining  fire  houses  with  unguarded  openings 
through  the  floors  for  the  expeditious  use  of  firemen, 
the  city  was  exercising  a  purely  governmental  function 
and  owed  no  duty  to  the  plaintiff  in  the  premises.  In 
our  opinion,  this  contention  of  the  city  is  sound.  Wil- 
cox V.  City  of  Chicago,  107  111.  334 ;  Fisher  v.  Boston, 
104  Mass.  87 ;  Brown  v.  District  of  Columbia,  25  L.  R. 
A.  (N.  S.)  98;  Blake  v.  City  of  Pontiac,  49  111.  App. 
543. 

In  our  opinion  the  city  was  exercising  a  purely  gov- 
ernmental function  in  maintaining  the  fire  house  in 
question,  and  that  the  reasonings  of  the  courts  in  the 
above  cited  cases  clearly  established  the  proposition  of 
appellant  as  to  the  nonliability  of  the  city  for  the  al- 
leged negligence  in  maintaining  the  fire  house  in  the 
condition  shown  by  the  evidence. 

The  act  of  the  fireman  in  taking  plaintiff  into  the 
fire  house  and  up  to  the  second  floor  thereof  and  leav- 
ing him  unguarde^  was  merely  his  personal  act  not 
authorized  by  the  city,  and  for  the  consequences  of 
that  act  the  city  cannot  be  held  liable.  The  doctrine 
of  respondeat  superior  does  not  apply  to  the  case.  Wil- 
cox V.  City  of  Chicago,  supra;  City  of  Chicago  v.  Tur- 
ner, 80  HI.  419;  Culver  v.  City  of  Streator,  130  lU.  238; 
Craig  V.  City  of  Charleston,  180  111.  154;  City  of  Chi- 
cago V.  Williams,  182  111.  135;  Brown  v.  District  of 
Columbia,  supra. 

In  view  of  the  conclusion  thus  reached,  it  is  not 
necessary  for  us  to  discuss  the  question  of  notice  to 
the  city.  It,  however,  may  be  said  that  the  declara- 
tion contains  no  averment  that  notice  of  the  alleged 
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accident  had  been  served  upon  the  city,  and  it  was 
error  to  permit  the  plaintiff  to  introduce  evidence  of 
such  notice  over  the  objection  of  appellant.  Erford 
V.  City  of  Peoria,  229  IlL  546;  Walters  v.  City  of  Ot- 
tawa, 240  HI.  259. 

The  judgment  in  this  case  is  a  joint  judgment 
against  the  city  of  Chicago  and  the  defendant  Fred- 
erick Slater.  Inasmuch  as  we  hold  it  erroneous  as  to 
the  city  of  Chicago,  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


F.  L.  Babe^  Plaintiff  in  Error,  y.  D.  B.  Lester,  De- 
fendant in  Error. 

Gen.  No.  17,714. 

LiAHTDuyBD.  AiH)  TENANT — evictUm.  Where  the  evidence  shows  that 
the  lessee,  before  the  expiration  of  the  lease,  vacated  the  premises, 
turned  the  keys  over  to  the  Janitor  and  asked  the  agent  to  re-rent, 
and  that  the  lessor  entered  a  few  dajs  later  to  decorate  and  after- 
wards re-rented,  it  does  not  show  an  eviction. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M. 
ToBBTSON,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  17>  1912. 

Abbam  L.  Myebs,  for  plaintiff  in  error. 

Chablbs  E.  Napibb  and  Chables  S.  McLlyaustr,  for 
defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
conrt. 

Plaintiff  in  error,  F.  L.  Babe,  sned  tiie  defendant  in 
error,  D.  B.  Lester,  in  the  Municipal  Conrt  of  Chicago 
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on  a  lease  under  seal  for  rent  dne  the  plaintiff  in  error 
for  the  first  flat  at  4351  Greenwood  avenue,  Chicago, 
for  the  month  of  September,  1910.  The  rent  reserved 
was  $60  a  month,  and  the  suit  was  for  the  rent  together 
with  $15  attorney's  fees  stipulated  in  the  cognovit,  and 
judgment  was  entered  for  $75  against  the  defendant  in 
error.  On  motion  of  defendant  in  error  and  on  his 
filing  an  affidavit  of  defense,  the  judgment  was  allowed 
to  stand  as  security  and  a  jury  trial  was  awarded  to 
the  defendant  in  error.  The  lease  terminated  Septem- 
ber 30,  1910.  It  provided  that  the  lessor  should  have 
free  acess  to  the  premises  for  the  purpose  of  examin- 
ing or  exhibiting  the  same,  or  to  make  any  needful  re- 
pairs or  alterations  which  the  lessor  might  see  fit  to 
make.  It  also  provided  that  if  the  lessee  should  aban- 
don or  vacate  the  premises,  the  same  may  be  re-let 
by  the  lessor  for  such  rent  and  upon  such  terms  as 
the  lessor  saw  fit,  and  if  a  sufficient  sum  should  not 
thus  be  realized  after  paying  the  expenses  for  such 
re-letting  and  collecting  to  satisfy  the  rent,  the  lessee 
agreed  to  satisfy  and  pay  all  deficiency,  and  if  the 
lessee  should  remove  from,  vacate,  or  cease  to  occupy 
the  demised  premises  at  any  time  during  the  term  of 
the  lease,  he  should,  notwithstanding,  pay  all  rent  due 
under  the  lease  and  that  it  should  be  lawful  for  the 
lessor,  his  heirs,  etc.,  to  enter  into  the  premises,  and 
make  any  repairs,  alterations,  or  do  any  tinting,  pa- 
pering of  walls  and  ceilings,  or  painting  or  varnishing 
the  floors  or  woodwork  which  he  might  see  fit  to  do. 
The  lease  further  provided  that  if  the  lessee  has  re- 
moved from,  vacated  or  ceased  to  occupy  the  premises, 
or  in  the  event  the  lessee  has  failed  to  sublet  the  prem- 
ises for  the  remaining  term  of  the  lease,  after  having 
vacated  the  same  with  the  written  consent  of  the  lessor, 
a  re-entry  by  the  lessor  or  a  new  lessee  should  not  in 
any  way  release  the  lessee  from  the  payment  of  rent 
under  the  terms  of  the  lease. 

The  defendant  in  error  paid  the  August  rent.    It 
appears  that  on  August  17th,  defendant  below  had 
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started  to  take  his  property  from  the  flat,  when  the 
plaintiflf  in  error  came  into  the  flat-  Defendant  in  er- 
ror had  not  talked  with  the  plaintiflf  in  error  with  ref- 
erence to  moving  at  any  time  prior  to  Angnst  17th. 
Defendant  in  error  testified  that  the  plaintiflf  ia  error 
and  Mrs.  Lester,  wife  of  defendant  in  error,  were  talk- 
ing, and  that  Mrs.  Lester  said  to  the  plaintiflf  in  error, 
**  We  want  to  move,  and  are  going  to  try  to  clean  up  the 
premises  and  see  if  we  couldn't  sublet  it.  We  want  to 
re-rent  and  we  want  to  move,"  and  that  plaintiflf  in 
error  said  if  they  could  sublet  it  for  the  time  remain- 
ing he  had  no  objection.  Plaintiflf  in  eror  then  said, 
**How  about  toy  September  rent?''  and  Mrs.  Lester 
replied,  "TSou  always  have  had  your  rent,  haven't 
you?"  and  the  plaintiflf  in  error  said  he  had,  and  Mrs. 
Lester  said,  **Well,  you  will  get  it  as  usual  this  month 
if  we  don 't  subrent  the  flat. ' '  This  was  all  the  material 
conversation  between  the  parties.  Defendant  in  error 
telephoned  the  renting  agent  that  he  was  going  to 
move,  and  asked  him  to  put  up  a  card,  and  re-let  the 
flat  if  he  could.  He  left  the  keys  with  the  janitor  so 
that  he  might  if  possible  get  another  tenant  for  him. 
In  the  course  of  two  or  three  days,  about  August  20th, 
the  plaintiflf  in  error  sent  decorators  to  the  flat  and 
they  calcimined  and  papered  the  rooms.  The  flat  re- 
mained vacant  for  the  balance  of  August,  and  no  one 
as  tenant  entered  the  apartment  during  the  month  of 
September,  the  month  for  which  plaintiflf  in  error 
claims  rent  from  defendant  in  error.  About  the  middle 
of  September,  a  man  by  the  name  of  Chapin  called  at 
the  building  and  saw  the  janitor  in  reference  to  renting 
the  flat.  He  then  saw  the  real  estate  agents  of  plain- 
tiflf in  error  and  entered  into  a  lease  for  the  flat  dated 
the  19th  day  of  September,  1910,  for  a  term  commenc- 
ing October  1,  1910,  and  running  until  the  last  day 
of  September,  1911.  No  one  gave  Chapin  the  right  to 
enter  the  apartment  before  October  1st.  He  neverthe- 
less entered  into  the  apartment  a  few  days  after  he  had 
made  his  lease.    No  rent  was  collected  from  the  apart- 
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ment  for  the  plaintiflf  in  error  for  the  month  of  Sep- 
tember, 1910. 

The  defense  set  forth  in  the  affidavit  filed  in  the  case 
sets  up  that  /*on  or  about  the  20th  day  of  August, 
1910,  the  plaintiff  (plaintiff  in  error)  entered  into  and 
upon  said  premises,  evicting  the  defendant,  and  de- 
prived him  of  any  further  use  or  occupancy  thereof, 
and  the  plaintiff  on  or  about  the  15th  day  of  Septem- 
ber, 1910,  re-rented  said  premises  to  a  person  whose 
name  is  unknown  to  this  defendant,  and  which  said 
person  thereupon  entered  into  possession  of  said  prem- 
ises and  has  ever  since  remained  in  possession  and  oc- 
cupancy thereof.*' 

On  the  trial,  the  court  refused  to  instrmct  the  jury 
to  find  the  issues  for  the  plaintiff  and  refused  to  enter 
a  judgment  non  obstante  veredicto,  and  overruled  a 
motion  for  a  new  trial. 

The  evidence  does  not  show,  in  our  opinion,  an  evic- 
tion of  the  defendant  in  error  from  the  premises,  nor 
does  it  show  any  act  done  by  the  landlord  for  the  pur- 
pose and  with  the  intention  of  depriving  the  tenant  of 
the  enjoyment  of  the  demised  premises.  To  constitute 
an  eviction  of  a  tenant,  he  must  be  put  out  of  the  pos- 
session either  of  part  or  of  the  whole  of  the  premises 
demised.  The  possession  must  be  given  up  by  the  ten- 
ant in  consequence  of  the  acts  of  the  landlord,  and  the 
acts  must  be  such  as  warrant  and  justify  the  tenant 
in  so  doing,  or  the  landlord  must  have  taken  the  prem- 
ises forcibly  from  the  tenant.  Edgerton  v.  Page,  5 
Abb.  Prac  1.  The  evidence  does  not  in  the  least  tend 
to  show  that  there  was  an  eviction  of  the  defendant 
in  error  under  the  above  definition  of  eviction  or  any 
other  warranted  by  the  law. 

There  is  no  evidence  in  the  record  tending  to  show 
that  the  plaintiff  in  error,  by  consenting  that  defend- 
ant in  error  might  vacate  the  premises  on  August  17th, 
waived  any  covenant  in  the  lease  which  obligated  the 
defendant  in  error  to  pay  the  rent  during  the  temL 
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The  judgment  in  the  case  is  contrary  to  the  law  and 
the  evidence.  The  motion  for  a  new  trial  should  have 
been  sustained. 

The  judgment  is,  therefore,  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Henry  Buhl,  Appellant,  y.  Biehard  Gambrill,  Appellee. 

Gen.  No.  17,722. 

1.  Limitations  of  actions — part  payment  The  theory  upon 
which  part  payment  of  a  debt  takes  a  case  out  of  the  statute  of 
limitations  is  that  the  party  making  the  payment  intended  by  it  to 
acknowledge  and  admit  the  greater  debt  to  be  due,  and  if  it  was 
not  in  the  mind  of  the  debtor  to  do  this,  the  operation  of  the 
statute  will  not  be  affected  by  the  payment. 

2.  Limitations  of  actions — part  payment.  Payment  of  a  part 
of  a  debt  is  not  enough  to  remove  the  bar  of  the  statute  of  limita- 
tions unless  it  is  made  under  such  circumstances  that  a  promise 
to  pay  the  remainder  may  be  reasonably  inferred  from  it 

3.  Limitations  of  actions — burden  of  proof.  In  an  action  by 
the  payee  of  a  note  against  the  maker,  on  a  plea  of  limitations  and 
replication  of  a  part  payment  within  ten  years  next  before  the 
commencement  of  suit,  plaintiff  has  the  affirmative  of  the  issue  and 
must  prove  the  averment  of  his  replication  by  a  preponderance  of 
evidence. 

4.  Limitations  of  actions — evidence  of  part  payment.  On  an  is- 
sue whether  part  payments  of  a  note  removed  the  bar  of  the  statute 
of  limitations,  the  payee  testified  that  four  payments  were  made 
within  ten  years  before  commencing  suit,  but  the  testimony  was 
given  without  entering  into  details  as  to  the  several  payments  and 
in  such  a  way  as  to  invoke  statements  of  conclusions  rather  than 
a  narrative  of  facts.  The  maker  testified  that  before  making  the 
payment  he  expressly  stated  to  the  payee  that  the  note  was  out- 
lawed, that  he  would  never  recognize  it  as  binding,  but  that  he 
would  pay  such  sum  as  he  felt  morally  bound  to  pay.  Held,  a  ver- 
dict for  the  maker  would  be  sustained. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.     Heard  in  the  Branch  Appellate 
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Court  at  the  October  term,  1911.    Affirmed.    Opinion  filed  December 
17,  1912.    Rehearing  denied  December  31,  1912. 

Theodore  H.  Wunderlioh,  for  appellant;  John  H. 
Kane,  of  counsel. 

James  E.  Munbob,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of  the 
court. 

Henry  Ruhl,  appellant,  a  resident  of  Baltimore, 
Maryland,  brought  an  action  against  appellee  on  the 
14th  day  of  June,  1909,  upon  a  promissory  note  for 
$1,584.44,  dated  Baltimore,  January  20,  1885,  made  by 
appellee,  payable  to  the  order  of  appellant  six  months 
after  its  date.  The  note,  therefore,  fell  due  on  the 
20th  day  of  July,  1885, — a  period  of  nearly  twenty- 
four  years  before  the  beginning  of  this  action. 

The  declaration  consists  of  a  special  count  on  the 
note  and  the  common  counts.  The  defendant  pleaded, 
first,  the  general  issue  to  the  whole  of  the  declaration ; 
second,  to  the  special  count  on  the  note  a  plea  of  want 
of  consideration ;  third,  to  the  whole  declaration,  that 
none  of  the  several  supposed  causes  of  action  therein 
mentioned  accrued  to  plaintiff  at  any  time  within  ten 
years  next  before  the  commencement  of  the  suit;  and, 
fourth,  to  the  special  count  of  the  declaration  the  de- 
fendant filed  a  plea  setting  up  a  certain  statute  of  the 
state  of  Maryland  enacted  prior  to  January  20,  1885, 
by  which  it  was  provided  that  all  actions  of  account, 
assumpsit,  on  the  case  and  of  debt  on  simple  contract, 
should  be  commenced,  sued«  or  issued  within  three 
years  from  the  time  the  cause  of  action  accrued ;  and 
that  the  cause  of  action  sued  on  was  barred  by  the 
statute  of  Maryland  and  by  the  statute  of  Illinois. 
Plaintiff,  appellant,  by  replication  to  each  of  the  third 
and  fourth  pleas  averred  that  the  defendant  made  a 
part  payment  on  the  note  sued  on  withio  ten  years 
next  before  the  commencement  of  the  suit,  and  that 
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said  part  payment  removed  the  bar  of  the  statute  of 
limitations. 

The  execution  of  the  note  or  the  consideration  there- 
for was  not  questioned  on  the  trial.  The  matter  open 
to  litigation  and  actually  litigated  was  whether  within 
ten  years  prior  to  the  14th  day  of  June,  1909,  the  day 
of  the  commencement  of  the  suit,  appellee  made  to 
appellant  a  part  payment  upon  the  promissory  note 
under  such  circumstances  as  to  give  rise  to  the  im- 
plication of  a  new  promise  on  the  part  of  appellee  to 
pay  the  balance  of  the  note.  By  the  pleadings,  ap- 
pellant alleged  that  appellee  made  such  part  payment 
and  appellee  alleged  that  he  did  not  make  such  part 
payment.  Thus  appellant  had  the  affirmative  of  the 
issue  and  was  bound  to  prove  by  a  preponderance  of 
the  evidence  the  averment  of  his  amended  replications. 

The  case  was  tried  before  the  court  without  a  jury. 
The  only  witnesses  were  appellant  on  one  side  and 
appellee  on  the  other.  Each  testified  in  person  before 
the  court,  and  his  appearance,  demeanor,  manner  of 
testifying,  degree  of  intelligence,  candor  and  fairness, 
or  lack  of  these  qualities,  came  under  the  direct  ob- 
servation and  scrutiny  of  the  trial  judge.  After  hear- 
ing the  evidence,  the  court  found  the  issues  in  favor 
of  appellee. 

The  note  sued  upon  had  four  endorsements  upon  it 
of  alleged  payments  all  in  the  handwriting  of  appel- 
lant, the  earliest  of  which  bore  date  nearly  fourteen 
years  after  the  maturity  of  the  note.  The  first  en- 
dorsement was  of  $200  cash,  under  date  of  June  19, 
1899;  the  second  of  $50  cash,  under  date  of  June 
20,  1900 ;  the  third  $250  cash,  under  date  of  October  7, 
1900;  and  the  fourth  of  $250  by  New  York  draft,  under 
date  of  July  6,  1901.  Appellant's  testimony  is  to  the 
effect  that  appellee  made  the  four  payments  on  the 
note  at  the  times  stated  in  the  respective  endorsements, 
but  his  testimony  was  given  without  entering  into  de- 
tails as  to  the  several  transactions  and  in  such  a  way 
as  to  involve  statements  of  conclusions  rather  than  a 


644  Appellate  Courts  of  Illinois. 

Ruhl  V.  Gambrlll,  175  111.  App.  641. 

narrative  of  facts  involved  in  thfi  supposed  payments 
as  they  occurred. 

On  the  other  hand  appellee  testified  that  he  paid  ap- 
pellant $200  on  June  19,  1899;  $50  on  the  next  day, 
June  20,  1899 ;  $250  on  October  7,  1900 ;  and  $250  by 
New  York  draft,  mailed  by  him  at  Chicago  to  appel- 
lant in  Baltimore ;  that  before  the  making  of  the  first 
of  these  four  payments  and  preceding  or  concurrently 
with  the  making  of  the  other  three  payments,  appellee 
expressly  stated  to  appellant  that  the  note  was  out- 
lawed, and  that  appellee  never  would  recognize  it  as 
binding  upon  him  or  pay  anything  upon  it ;  but  that  he, 
appellee,  considered  himself  morally  bound  to  pay 
appellant  something  on  account  of  their  old  transac- 
tions, and  would  pay  appellant  such  sum,  not  exceed- 
ing altogether  $1,000,  as  appellee  felt  he  should  pay 
appellant,  and  in  our  opinion  appellant  accepted  the 
several  payments  with  the  express  understanding  that 
none  of  them  should  be  credited  upon  the  note  or 
should  be  regarded  as  made  upon  the  note. 

Considering  all  the  evidence  offered  on  the  trial,  we 
are  of  the  opinion  that  plaintiff  failed  to  prove  by  a 
preponderance  of  the  evidence,  the  aflSrmative  issue 
made  by  him  that  appellee  made  the  payments  on  the 
promissory  note  under  such  circumstances  as  to  give 
rise  to  the  implication  of  a  new  promise  on  'the  part 
of  appellee  to  pay  the  balance  of  the  note.  The  the- 
ory upon  which  part  payment  of  a  debt  takes  a  case 
out  of  the  statute  is  that  the  party  making  the  payment 
intended  by  it  to  acknowledge  and  admit  the  greater 
debt  to  be  due.  If,  therefore,  it  was  not  in  the  mind 
of  the  debtor  to  do  this  then  the  operation  of  the  stat- 
ute will  not  be  affected  by  the  payment. 

Payment  of  a  part  is  not  enough  unless  it  is  made 
under  such  circumstances  that  a  promise  to  pay  the 
remainder  may  be  reasonably  inferred  from  it.  Tip- 
pets V.  Heane,  1  Cromp.  M.  &  E.  252;  Wainman  v. 
Kymnan,  1  Exchqr.  118;  Lowery  v.  Gear,  32  HI.  383; 
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Kallenbach  v.  Dickinson,  100  111.  427 ;  Miller  v.  Cinna- 
mon, 168  111.  447 ;  Brown  v.  Lathman,  58  N.  H.  30. 

As  the  action  of  the  court  on  the  propositions  of 
law  would  not  affect  the  result  we  do  not  consider 
it  necessary  to  discuss  it. 

The  judgment  is  affirmed. 

Affirmed. 


Pennsylyanla,  Company  operating  the  Pittsburgh,  *¥t. 
Wayne  &  Chieago  Railway,  Defendant  in  Error,  y. 
W.  A.  Fraser  Company,  Plaintiff  in  Error. 

Gen.  No.  17,760. 

1.  Cabbters — demurrage,  A  demurrage  regulation  is  for  the 
prompt  release  of  cars  and  is  not  Intended  to  be  so  liberal  as  to 
defeat  the  end  sought  to  be  attained,  but  to  stimulate  the  shipper 
to  release  cars  and  thus  enable  the  carrier  to  serve  all  shippers. 

2.  Casriebs — relation  "between  carriers  and  owner  of  shipment. 
Where  a  person  buys  a  car  load  of  grain  dust  and  after  a  lapse  of 
time,  knowing  that  demurrage  charges  were  accumulating,  authorizes 
the  railroad  company  to  dispose  of  it,  the  company  becomes  the 
agent  of  the  owner  and  is  bound  to  use  only  that  degree  of  skill, 
care  and  diligence  which  the  nature  of  the  undertaking  and  the 
time,  place  and  circumstances  of  the  performance  reasonably  de- 
mand. 

3.  Carriers — due  diligence  in  selling  shipment.  Where  an  owner 
of  a  car  load  of  grain  dust  keeps  the  car  out  of  service  an  un- 
warrantedly  long  time  and,  demurrage  accumulating,  authorizes  the 
railroad  company  to  sell  it,  if  it  appears  that  there  were  practically 
no  purchasers  nor  any  market  for  the  dust  at  any  time  after  the 
authorization  because  of  adverse  litigation  as  to  the  use  of  it.  it 
cannot  be  contended  that  the  company  did  not  use  due  diligence. 

4.  Carriers — private  sale  of  shipment.  Where  demurrage  charges 
accumulate  on  a  car  load  of  grain  dust  and  the  owner  authorizes 
the  railroad  company  to  sell  it  by  an  order  not  limited  as  to  means, 
method  or  price,  the  company  may  dispose  of  the  dust  at  a  private 
sale,  and  a  statute  regarding  the  disposition  of  unclaimed  property 
has  no  application. 

5.  Carriers — r^xovery  of  demurrage  charges.  Where  the  owner 
of  a  car  load  of  grain  dust  who  knows  that  demurrage  charges 
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were  accumulating  upon  the  car,  and  at  what  rate,  retains  the 
car  for  an  unreasonably  long  time  and  finally  gives  the  railroad 
company  a  general  order  to  sell  the  dust,  which  is  sold  at  private 
sale  but,  owing  to  adverse  litigation  as  to  its  use,  brings  but  a 
small  price,  a  demurrage  charge  of  a  dollar  a  day,  excluding  Sun- 
days and  holidays,  for  the  days  the  car  was  held  after  "free  time" 
had  expired,  less  the  amount  of  the  sale,  may  be  recovered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Pebbt  Ij. 
Persons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  December  17, 
1912. 

Charles  A.  Butler,  for  plaintiff  in  error. 

LoESCH,  ScoFiELD  &  LoEscH,  f or  defendant  in  error. 

Mr.  Justice  F,  A.  Smith  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  Pennsylvania  Company,  sued  the 
plaintiff  in  error  in  the  Municipal  Court  for  demur- 
rage for  car  service  on  a  certain  car  containing  grain 
dust,  loaded  on  July  6,  1910,  by  the  J.  Bosenbaum 
Grain  Company  for  the  account  of  plaintiff  in  error  at 
the  East  Side  Station  of  the  Pennsylvania  Company. 
The  suit  was  to  recover  charges  on  the  car,  accruing 
from  July  11,  1910,  to  November  30,  1910,  excluding 
Sundays  and  holidays,  at  $1  a  day.  The  answers  of 
the  defendant  to  interrogatories  filed  by  the  plaintiff, 
defendant  in  error,  showed  that  about  July  9,  1910, 
plaintiff  in  error  bought  a  carload  of  grain  dust  on 
car  known  as  P.  E.  E.  76,840,  and  that  there  was  a 
market  therefor  from  July  6th  to  November  30th, 
plaintiff  in  error  admitting  in  the  answers  that  it  had 
been  in  the  grain  business  since  the  first  of  May,  1902, 
and  was  aware  in  July,  1910,  and  since  then,  that  rail- 
roads in  Chicago  charged  car  service  on  cars  held  after 
*  *  free  time ' '  had  expired.  The  answers  also  admitted 
that  on  January  4,  1911,  plaintiff  in  error  received  a 
wire  from  E.  E.  Wright,  defendant  in  error's  agent, 
and  on  January  6,  1911,  received  a  wire  from  some 
person  stating  that  this  car  could  be  held  at  the  Penn- 
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sylvania  Company's  East  Side  Station  no  longer,  and 
as  the  Pennsylvania  Company  could  not  sell  the  stuflf, 
it  wonld  have  to  dump  it,  and  asking  defendant's  au- 
thority therefor.  It  was  also  admitted  on  the  trial 
that  a  letter  dated  August  23, 1910,  from  J.  H.  Knight, 
agent  of  the  defendant  in  error,  was  received  by  the 
plaintiff  in  error,  wherein  it  was  stated  that  the  de- 
fendant in  error  had  been  holding  this  car  since  July 
9th,  awaiting  orders  from  plaintiff  in  error,  and  that 
there  was  at  that  time  $36  demurrage  against  it,  and 
asking  for  orders  for  its  disposition. 

No  testimony  was  offered  on  the  trial  except  on  be- 
half of  the  defendant  in  error. 

The  court  below,  at  the  conclusion  of  the  trial,  en- 
tered a  finding  and  judgment  in  favor  of  the  defend- 
ant in  error  for  $116. 

The  grounds  urged  by  plaintiff  in  error  for  reversal 
of  the  judgment  are,  1st,  that  the  defendant  in  error 
did  not  use  due  diligence  in  disposing  of  the  grain  dust 
in  question;  2nd,  that  defendant  in  error  disposed  of 
the  car  at  a  private  sale  without  due  notice  to  the  plain- 
tiff in  error,  and  not  at  a  public  sale;  and  3rd,  that 
the  court  erred  in  finding  the  issues  and  entering  judg- 
ment. Upon  a  consideration  of  the  evidence,  we  are 
of  the  opinion  that  it  shows  plaintiff  in  error  gave  de- 
fendant in  error  no  orders  with  reference  to  the  car, 
although  such  orders  were  frequently  and  urgently 
solicited  by  the  defendant  in  error.  Plaintiff  in  error 
knew  that  demurrage  charges  were  accumulating  upon 
the  car,  and  at  what  rate.  Finally  on  November  30, 
1910,  the  plaintiff  in  error  gave  to  the  defendant  in 
error  authority  to  dispose  of  the  grain  dust  contained 
in  the  car.  Defendant  in  error  thereupon  became  the 
plaintiff  in  error's  agent  in  disposing  of  the  dust  and 
was  bound  to  use  only  that  degree  of  skill,  care  and 
diligence  which  the  nature  of  the  undertaking  and  the 
time,  place  and  circumstances  of  the  performance  rea- 
sonably demanded.  Mechem  on  Agency,  sees.  490,  494, 
497  and  502 ;  Bagley  v.  Findlay,  82  111.  524 ;  American 
Exp.  Co.  V.  Stuart,  134  111.  App.  390.    Defendant  in 
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error  did  not  hold  itself  out  to  plaintiff  in  error  as  an 
expert  in  selling  grain  dust,  but  acted  practically  un- 
der compulsion  after  plaintiff  in  error  had  kept  its 
car  out  of  service  an  unwarrantably  long  time.  We 
think  the  evidence  shows  that  after  the  defendant  in 
error  received  authority  from  the  plaintiff  in  error 
to  dispose  of  the  grain  dust,  it  did  everything  in  its 
power  and  disposed  of  it  on  the  best  possible  terms. 
The  evidence  shows  that  there  were  practically  no  pur- 
chasers for  such  dust  at  any  time  after  November  30, 
1910,  because  of  much  adverse  litigation  on  the  use 
of  it,  and  that  there  was  practically  no  market  for 
the  grain  dust  after  the  defendant  in  error  received 
authority  to  dispose  of  it. 

We  know  of  no  legal  reason  why  the  defendant  in 
error  should  not  have  disposed  of  the  dust  at  a  private 
sale  as  it  did.  The  statute  relied  upon  by  the  plaintiff 
in  error,  regarding  the  disposition  of  unclaimed  prop- 
erty, has  no  application  to  this  case.  The  authority 
given  by  the  plaintiff  in  error  to  the  defendant  in  error 
to  dispose  of  the  dust  was  not  limited  as  to  means, 
method  or  price. 

The  demurrage  rate  of  $1  per  day  has  been  held  to 
be  a  reasonable  rate.  The  object  to  be  secured  by  the 
demurrage  regulation  is  the  prompt  release  of  cars. 
It  is  not  intended  that  they  shall  be  so  liberal  as  to  de- 
feat the  end  sought  to  be  attained,  but  to  stimulate  the 
shipper  to  release  cars  and  thus  enable  the  carrier  to 
serve  all  shippers.  Schumacher  v.  Chicago  &  N.  W.  R. 
Co.,  207  111.  199;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Propst  Lumber  Co.,  114  111.  App.  659 ;  Chicago  P.  &  St. 
L.  R.  Co.  V.  Dorsey  Fuel  Co.,  112  111.  App.  382. 

Upon  a  consideration  of  the  evidence  in  the  case,  we 
are  of  the  opinion  that  the  finding  and  judgment  is 
sustained  by  the  evidence,  and  the  judgment  is  affirmed 

Affirmed. 
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Y.  Marrone  and  R.  Lofaro,  Trading  as  Marrone  & 
Lofaro,  Defendants  In  Error,  y.  George  Ehrat, 
Trading  as  George  Ehrat  &  Company,  Plaintiff  in 
Error. 

Gen.  No.  17,237. 

1.  Set-oft — subject  A  claim  for  unliquidated  damages  which 
does  not  grow  out  of  the  contract  or  cause  of  action  sued  on  cannot 
be  set  off  in  an  action  at  law. 

2.  Judgment — what  for  damages  on  default  erroneous.  Judgment 
for  want  of  sufficient  affidavit  of  merits  should  not  be  in  excess  of 
the  amount  shown  to  be  due  by  the  affidavit  of  claim,  though  there 
is  a  claim  of  interest,  where  the  suit  is  on  an  account  and  Judg- 
ment is  entered  without  further  evidence  as  to  the  amount  due, 
there  was  no  settlement  of  account  between  the  parties,  and  de- 
fendant did  not  withhold  money  by  an  unreasonable  and  vexatious 
delay. 

3.  Default — damages.  Where  defendant  files  a  written  demand 
for  jury  trial  when  his  appearance  is  entered,  the  amount  of 
plaintiff's  damages  is  not  admitted  by  default  of  defendant  for 
failure  to  file  a  sufficient  affidavit  of  merits. 

4.  Municipal  court — damages.  *  The  municipal  court  has  no 
power  to  prevent  defendant  from  having  plaintiffs  damages  as- 
sessed by  a  jury,  if  jury  trial  is  demanded  by  defendant  as  pro- 
vided by  the  Municipal  Court  Act,  §  30. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed  and  remanded.  Opinion  refiled 
December  19,  1912,  on  rehearing. 

Edward  J.  Keu^ey,  for  plaintiff  in  error. 
Elbert  C,  Ferguson,  for  defendants  in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment of  the  Municipal  Court  of  Chicago  for  $852.59 
and  costs,  entered  in  a  fourth  class  suit  in  favor  of 
defendants  in  error,  hereinafter  called  plaintiffs,  and 
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against  plaiiiti£f  in  error,  hereinafter  called  defendant, 
after  the  court  had  ordered  that  the  affidavit  of  merits 
and  set-off  fled  by  defendant  be  stricken  from  the 
files. 

The  facts  are  substantially  as  follows :  On  July  7, 
1910,  plaintiffs  filed  their  statement  and  affidavit  of 
claim,  to  which  was  attached  a  copy  of  the  account 
sued  on.  The  statement  of  claim  set  forth  that  **  plain- 
tiff s  '  claim  is  for  goods,  chattels  and  effects  before  this 
time  sold  and  delivered  by  the  plaintiffs  to  the  defend- 
ant; •  •  •  also  for  interest  on  divers  sums  of 
money  before  this  time  forborne  •  •  •;  also  for 
money  found  to  be  due  from  the  defendant  to  the  plain- 
tiffs on  an  account  then  and  there  stated  between  them ; 
•  •  •  to  the  damage  of  plaintiff s  of  $850.' '  The  affi- 
davit of  claim  stated  that  *  *  said  cause  is  a  suit  upon  a 
contract  for  the  payment  of  money ;  that  the  nature  of 
plaintiff's  demand  is  as  stated  in  the  above  statement 
of  claim  and  a  copy  of  the  account  or  instrument  sued 
on  hereto  attached  and  made  a  part  hereof;  and  that 
there  is  due  to  plaintiffs  from  the  defendant  •  •  • 
the  sum  of  $825.42,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  from  190 —  until  date  of 

judgment."    The  copy  of  the  account  sued  on  was  as 

follows : 

**  George  Ehrat  &  Company, 

To  Marrone  &  Lofaro,  Dr. 
April  18,  1910. 
50  c/s  Eoman  Cheese  10867#  at  26^. . .  .$2,825.42 
April  15  By  cash  in  advance  on  cheese . .  2,000.00 


Balance  due $  825.42" 

On  October  22,  1910,  the  appearance  of  defendant 
was  entered  by  his  attorney  in  which  a  request  was 
made  for  further  time  in  which  to  file  an  affidavit  of 
merits,  and  in  which  it  was  stated,  "In  behalf  of  said 
defendant  I  hereby  demand  a  trial  by  jury  and  also 
ask  leave  to  file  a  set-off  in  said  cause.*'  The  court 
granted  further  time  and  on  November  3,  1910,  de- 
fendant, by  his  agent,  filed  an  affidavit  of  merits  and 
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also  a  set-off  supported  by  affidavit.  On  motion  of 
plaintiffs  the  affidavit  of  merits  was  ordered  stricken 
from  the  files  and  leave  given  to  defendant  to  file  an 
amended  affidavit  of  merits,  which  he  did,  together 
with  an  amended  set-off,  and  on  December  9,  1910, 
on  motion  of  plaintiffs,  the  court  ordered  that  said 
amended  affidavit  of  merits  and  set-off  be  stricken 
from  the  files,  and,  *4t  appearing  to  the  court  that 
•  *  •  the  defendant  herein  is  in  default  for  want  of 
an  affidavit  of  merits  or  defense  in  this  cause,  it  is,  on 
motion  of  the  plaintiffs,  ordered  by  the  court  that 
judgment  be  entered  herein  against  said  defendant  by 
default  for  want  of  such  affidavit  of  merits. ' '  On  De- 
cember 15,  1910,  the  court  found  there  was  due  plain- 
tiffs the  sum  of  money ' '  shown  in  said  affidavit  of  claim 
to  be  due,'*  viz.,  $852.59,  and  without  any  witnesses 
being  sworn,  and  without  any  testimony  being  offered 
by  the  plaintiffs,  entered  the  judgment  herein. 

It  appears  from  the  statement  of  facts  signed  by  the 
trial  judge  that  the  reason  for  striking  defendant's 
amended  set-off  and  amended  affidavit  of  merits  from 
the  files  and  entering  said  default  against  defendant 
was  that  it  appeared  that  defendant 's  claim  for  set-off 
grew  out  of  a  transaction  other  than  that  for  which 
plaintiffs  sued,  and  was  also  a  claim  for  unliquidated 
damages.  Counsel  for  defendant  contended  that  the 
claim  of  set-off  was  for  liquidated  damages,  and  so 
contends  in  this  court.  After  a  careful  reading  of  said 
claim  of  set-off,  we  are  of  the  opinion  that  it  was 
a  claim  for  unliquidated  damages,  which  did  not  grow 
out  of  the  contract  or  cause  of  action  sued  on  by  plain- 
tiffs. Such  a  claim  can  not  be  set  off  in  an  action  at 
law.  Smith  v.  Billings,  62  111.  App.  77 ;  Horn  v.  Noble, 
95  111.  App.  99 ;  Higbie  v.  Rust,  211  lU.  333 ;  Turnbull 
Joice  Lumber  Co.  v.  Chicago  Lumber  &  Coal  Co.,  152 
111.  App.  347,  350. 

But  we  are  of  the  opinion  that  the  court  erred  in 
entering  the  judgment.  The  amount  for  which  judg- 
ment was  entered  against  defendant  was  $852.59,  which 
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is  $2.59  more  than  the  ad  damnum  in  the  statement  of 
claim.  Furthermore,  the  affidavit  of  plaintiffs'  claim 
showed  that  there  was  due  to  plaintiffs  from  the  de- 
fendant, after  allowing  all  credits,  deductions  and  set- 
offs, the  sum  of  $825.42,  **and  interest  thereon  at  the 

rate  of per  cent,  per  annum  from  190 —  tmtil  date 

of  judgment. '*  In  our  opinion,  even  if  defendants  had 
not  demanded  a  trial  by  jury,  the  court  would  not  have 
been  justified  in  entering  judgment  against  the  de- 
fendant, for  want  of  a  sufficient  affidavit  of  merits,  in 
an  amount  in  excess  of  said  amount  of  $825.42.  Sec- 
tion 56  of  our  Practice  Act  provides:  **When  any 
part  of  the  demand  is  upon  an  account,  and  the  de- 
fendant shall  suffer  default  for  the  want  of  an  affida- 
vit of  merits,  or  for  nonappearance,  or  for  nil  dicit, 
the  affidavit  so  filed  with  the  declaration  may  be  taken 
as  prima  facie  evidence  of  the  amount  due  upon  such 
account;  but  the  court  may  require  further  evidence. '* 
It  appears  from  the  trial  court's  statement  of  facts 
that  the  judgment  was  entered  *' without  any  witnesses 
being  sworn  and  without  any  testimony  being  offered," 
and  it  further  appears  that  the  suit  was  on  an  account. 
Section  2  of  chapter  74  of  our  statutes  provides: 
**  Creditors  shall  be  allowed  to  receive  at  the  rate  of 
five  (5)  per  centum  per  annum  *  *  *  on  money 
due  on  the  settlement  of  account  from  the  date  of  liqui- 
dating accounts  between  the  parties  and  ascertaining 
the  balance;  •  *  •  and  on  money  withheld  by  an 
unreasonable  and  vexatious  delay  of  payment."  We 
do  not  find  in  the  record  that  there  was  a  '*  settlement 
of  account"  between  the  parties,  or  that  money  was 
withheld  by  defendant  by  an  unreasonable  and  vexa- 
tious delay.  In  Fitzgerald  v.  Benner,  219  111.  485,  492, 
it  was  said:  **It  is  undoubtedly  true  that,  in  order  to 
justify  a  recovery  of  interest,  a  claim  must  be  liqui- 
dated, and  it  must  be  shown  that  the  parties  figured 
upon  a  definite  amount  as  being  due,  and  that  payment 
has  been  vexatiously  and  unreasonably  withheld. 
Haight  V.  McVeagh,  69  111.  624;  Imperial  Hotel  Co- 
v.Claflin  Co.,  175111.119." 
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It  appears  from  the  record  that  at  the  time  of  enter- 
ing his  appearance  defendant  filed  a  demand  in  writ- 
ing for  a  trial  by  jury.  The  default  of  defendant  for 
failure  to  file  a  sufficient  affidavit  of  merits  did  not 
admit  the  amount  of  plaintiff's  damages.  Wanack  v. 
People,  187  111.  116 ;  Loellke  v.  Grant,  120  111.  App.  74 ; 
Plaff  V.  Pacific  Exp.  Co.,  251  111.  243,  247. 

In  our  opinion,  the  Municipal  Court  has  no  power, 
by  rule  or  otherwise,  to  prevent  a  defendant  from  hav- 
ing plaintiff's  damages  assessed  by  a  jury,  if  a  jury 
trial  is  demanded  in  writing  by  the  defendant,  as  pro- 
vided by  section  30  of  the  Municipal  Court  Act.  Any 
such  rule  would  be  inconsistent  with  the  express  pro- 
visions of  that  act  in  that  respect. 

For  the  reasons  indicated,  the  judgment  of  the  Mu- 
nicipal Court  of  Chicago  is  reversed  and  the  cause  re- 
manded.^ 

Reversed  and  remanded. 


>•>«.. 


In  the  matter  of  the  petition  of  Julius  J.  Sankstone^ 
Appellant,  y.  The  People  of  the  State  of  Illinois^ 
Appellee. 

Gen.  No.  17,480. 

1.  Execution — discharge  of  insolvent  deMor.  It  cannot  be  con- 
tended that  the  record  of  proceedings  for  discharge  under  the 
Insolvent  Debtors  Act  shows  that  the  court  lost  Jurisdiction  because 
an  adjournment  was  taken  for  more  than  thirty  days,  where  from 
an  additional  transcript  it  appears  that  the  court  found  that  proper 
adjournments  were  taken  during  such  period  but  that  the  clerk 
had  failed  to  transcribe  the  orders  from  his  memorandum  book  to 
the  records,  and  it  was  ordered  that  orders  be  entered  nunc  pro 
tunc  as  of  the  dates  when  such  adjournments  were  taken. 
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2.  EiXECunoNS — discharge  of  insolvent  d€l>tor.  A  person  seek 
Ing  discharge  under  the  Insolvent  Debtors  Act  cannot  urge  that 
the  trial  court  lost  jurisdiction  because  an  adjournment  was  taken 
for  more  than  thirty  days,  where  he  did  not  object  to  trial  after 
such  alleged  adjournment  but  after  verdict  on  such  trial  the  order 
remanding  him  to  the  custody  of  the  sheriff  was  stayed  on  his 
motion  until  his  motion  for  new  trial  could  be  disposed  of. 

3.  Executions — token  finding  that  malice  wa>8  gist  of  action.  In 
a  tort  action  in  the  municipal  court  wherein  it  is  set  forth  that 
defendant  maliciously,  wilfully  and  intentionally  converted  money 
collected  for  plaintiff  with  intent  to  defraud,  a  verdict  is  equivalent 
to  a  finding  that  malice  was  a  gist  of  the  action  where  It  finds 
defendant  "guilty  of  having  maliciously,  wilfully  and  intentionally, 
with  intent  to  injure  and  defraud  the  plaintiff,  converted  to  de- 
fendant's own  use  the  property  of  the  plaintiff." 

4.  Insolvent  debtoIis — when  proper  for  county  court  to  submit 
fraud  to  jury.  On  petition  In  the  county  court  for  release  under 
the  Insolvent  Debtors  Act  by  one  found  guilty  by  a  jury  in  the 
municipal  court  of  maliciously  converting  money  collected  for 
plaintiff  with  intent  to  defraud,  if  the  county  court  can  not  deter* 
mine  from  the  record  that  malice  was  the  gist  of  the  action  then 
it  properly  submits  the  question  of  the  fraud  alleged  to  a  jury. 

5.  Insolvent  debtors — when  submission  to  jury  by  county  court 
of  fraud  alleged  harmless.  On  petition  in  the  county  court  for 
release  under  the  Insolvent  Debtors  Act,  where  such  court  sub- 
mitted to  the  jury  a  question  of  petitioner's  guilt  of  the  fraud 
alleged  in  the  action  in  the  municipal  court,  of  which  he  waB  there 
found  guilty  by  a  jury,  such  submission  of  the  county  court,  if 
error,  is  harmless  where  the  verdict  in  the  ihunicipal  court  was 
equivalent  to  finding  that  malice  was  the  gist  of  the  action,  and 
the  result  is  the  same  as  if  such  petitioner  had  been  remanded  to 
custody  without  the  second  jury  hearing. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Francis 
E.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  December 
19,  1912. 

Ode  L.  Eankin,  for  appellant. 

Whitman  &  Hobneb,  for  appellee;  Henby  Hobneb, 
of  counsel. 

I 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 
On  April  4,  1910,  Julius  J.  Sankstone  filed  in  the 
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County  Conrt  of  Cook  county  Ms  petition  to  be  re- 
leased from  arrest  under  the  provisions  of  chapter 
72  of  the  Revised  Statutes  of  Illinois — commonly  known 
as  the  Insolvent  Debtors  Act.  On  September  20,  1910, 
the  County  Court  ordered  and  adjudged  that  said 
Sankstone  be  remanded  to  the  custody  of  the  bailiff 
of  the  Municipal  Court  of  Chicago,  that  the  costs  of 
the  proceeding  be  taxed  against  the  petitioner  and 
that  the  arresting  creditor  have  execution  therefor,  to 
reverse  which  judgment  this  appeal  is  prosecuted. 

The  material  facts  are  that  on  January  3, 1910,  Max 
Karlsburg  commenced  in  said  Municipal  Court  a  tort 
action  against  Sankstone,  in  which  it  was  set  forth  by 
affidavit  that  Karlsburg,  as  the  owner  of  a  certain 
building  in  Chicago,  had  employed  Sankstone  as  agent 
to  collect  the  rents  thereof,  and  that  Sankstone  had 
maliciously,  wilfully  and  intentionally  converted  to  his 
own  use  the  sum  of  $979.37  out  of  the  rents  collected 
by  him.  Sankstone  was  arrested  by  virtue  of  capias  ad 
respondendum  and  subsequently  released  under  bond. 
A  jury  trial  was  had,  and  on  February  2, 1910,  the  jury 
returned  a  verdict  as  follows : 

*'We,  the  jury,  find  the  defendant,  Julius  J.  Sank- 
stone, guilty  of  having  maliciously,  wilfully  and  inten- 
tionally, with  intent  to  injure  and  defraud  the  plain- 
tiff, converted  to  defendant's  own  use  the  property 
of  the  plaintiff,  to-wit  $933.52  ♦  ♦  *  and  assess 
plaintiff's  damages  at  the  sum  of  $933.52." 

On  February  26,  Sankstone 's  motion  for  a  new  trial 
was  overruled,  judgment  was  entered  upon  the  verdict, 
and  a  capias  ad  satisfaciendum  was  issued  on  the  judg- 
ment. On  April  4,  the  day  that  Sankstone  filed  his 
petition  for  discharge  in  the  County  Court,  a  hearing 
was  had  in  that  court  and  he  was  released  under  bond 
and  the  further  hearing  of  the  matter  was  continued 
by  agreement  until  April  15.  On  that  day  the  parties 
appeared  and  the  hearing  was  again  continued  to 
April  22,  and  on  that  day  was  again  continued  to  May 
3,  by  agreement-     On  May  3,  by  agreement  of  the 
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parties,  the  further  hearing  was  continued  until  May 
17*  Pending  this  continuance,  to- wit:  on  May  12, 
Karlsburg  filed  in  said  court  an  answer  to  Sankstone's 
petition  for  release,  setting  forth  the  proceedings  in 
the  Municipal  Court  of  Chicago,  as  above  stated,  and 
on  May  17  the  further  hearing  of  the  matter  was  con- 
tinued until  June  1.  As  shown  from  the  original 
transcript  of  the  record  filed  in  this  couri;,  the  next 
order  of  the  County  Court  was  entered  June  29,  from 
which  it  appears  that  both  parties  were  present  in  per- 
son, and  the  court  ordered  a  jury  to  be  impaneled  to 
try  the  issues,  which  was  done,  and  on  July  1,  the  jury 
returned  a  verdict  as  follows :  *  *  We,  the  jury,  find  the 
petitioner  guilty  of  the  fraud  alleged  against  him. '  ^  A 
motion  for  a  new  trial  was  on  that  day  entered  and 
continued  from  time  to  time  until  September  20,  when 
said  motion  was  denied  and  the  judgment  complained 
of  entered. 

From  the  additional  or  supplemental  transcript  of 
the  record  filed  in  this  court,  it  appears  that  on  June 
1,  by  agreement  of  the  parties,  it  was  ordered  that  the 
hearing  on  said  petition  be  continued  until  Jime  7,  and 
that  on  June  13,  after  a  hearing,  it  was  ordered  that 
further  hearing  be  continued  until  June  21,  and  that 
on  June  13,  a  transcript  of  the  proceedings  in  the  Mu- 
nicipal Court  was  filed  in  said  County  Court ;  that  on 
June  21,  the  further  hearing  on  said  petition  was  con- 
tinued until  June  24,  1910 ;  that  on  June  9,  1911^  the 
court  found  that  on  June  7,  1910,  the  cause  came  on 
for  hearing  and  was,  by  agreement  of  the  parties,  or- 
dered continued  to  June  13,  1910,  and  also  that  on 
June  24,  1910,  by  agreement  of  the  parties,  the  cause 
was  ordered  continued  to  June  29,  1910,  and  that  the 
minute  clerk  of  this  court  was  directed  by  the  judge 
to  enter  said  orders  in  the  records  of  said  court,  and 
that  said  clerk  thereupon,  on  June  7, 1910,  and  on  June 
24,  1910,  respectively,  contemporaneously  with  the  di- 
rections and  orders  of  the  court,  made  entries  of  said 
order  in  the  memorandum  book  of  said  clerk,  and  that, 
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through  error,  said  clerk  failed  to  transcribe  said  or- 
ders from  said  memorandum  book  to  the  records  of 
the  court,  and  that  all  parties  to  the  cause  were  pres- 
ent in  person  and  by  their  counsel  at  the  times  said 
clerk  was  respectively  directed  to  enter  said  orders, 
and  that,  therefore,  it  was  ordered  and  adjudged  that 
an  order  be  entered,  nunc  pro  tunc  as  of  June  7,  1910, 
continuing  the  hearing  of  said  cause  until  June  13, 
1910,  and  that  a  further  order  be  entered,  nunc  pro 
tunc  as  of  June  24, 1910,  continuing  the  hearing  of  Baid 
cause  until  June  29,  1910.  No  bill  of  exceptions  ap- 
pears either  in  the  original  or  in  the  additional  or 
supplemental  transcript  of  the  record  filed  in  this 
court. 

It  is  contended  by  counsel  for  appellant,  in  his  brief 
and  argument  (filed  in  this  court  on  May  22,  1911,  and 
prior  to  the  filing  of  said  additional  or  supplemental 
transcript  of  the  record)  that  section  8  of  the  act  con- 
cerning insolvent  debtors  provides  that ' '  the  court  may 
adjourn  any  hearings  from  time  to  time,  not  exceed- 
ing thirty  days  at  any  one  time;''  that  on  May  17, 1910, 
the  case  was  called  and  the  hearing  continued  to  June 
1 ;  that  no  further  action  was  taken  by  the  court  until 
June  29,  when  the  case  was  called  and  proceeded  to 
trial;  that  inasmuch  as  no  action  was  taken  by  the 
court  on  June  1,  and  not  until  more  than  thirty  days 
after  May  17,  the  court,  under  said  provision  of  the 
statute,  lost  jurisdiction  to  further  proceed,  and  the 
subsequent  proceedings  were  void  for  want  of  juris- 
diction. The  actions  of  the  court  after  May  17,  and 
prior  to  June  29,  as  disclosed  from  said  additional  or 
supplemental  transcript,  show,  we  think,  that  counsel 's 
contentions  are  without  merit.  It  appears  that  by 
agreement  of  the  parties  the  court  ordered,  on  June  1, 
1910,  that  the  hearing  be  continued  until  June  7,  and 
that  on  June  13  a  further  continuance  was  ordered 
until  June  21,  and  that  on  that  day  a  further  con- 
tinuance was  ordered  until  June  24,  and  that  these 
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orders  were  entered  of  record  at  the  times  made.  It 
further  appears  from  the  nunc  pro  tunc  orders  of  the 
court  that  on  June  7  the  court,  by  agreement  of  the 
parties,  ordered  a  continuance  until  June  13,  and  that 
on  June  24,  by  agreement  of  the  parties,  the  court  or- 
dered a  continuance  until  June  29 — ^the  day  the  trial 
of  the  case  by  a  jury  was  commenced,  and  that  these 
orders  were  in  fact  entered  in  the  memorandum  book 
of  the  clerk  at  the  times  made,  but  that  the  clerk 
through  error  neglected  and  omitted  to  transcribe  the 
same  in  the  records  of  the  court.  Furthermore,  it  ap- 
pears from  the  original  transcript  that  on  July  1,  after 
the  verdict  of  the  jury  finding  Sankstone  guilty  had 
been  entered,  on  motion  of  Sankstone,  the  order  re- 
manding him  to  the  custody  of  the  bailiff  was  stayed 
until  his  motion  for  a  new  trial  could  be  considered  and 
disposed  of,  and  it  nowhere  appears  that  Sankstone 
objected  to  his  case  being  tried  on  June  29.  People  v. 
Hanchett,  111  111.  90,  95 ;  Eohrhof  v.  Schmidt,  218  111. 
585,  587. 

It  is  further  contended  by  counsel  that  the  only  ques- 
tion which  the  record  of  the  Municipal  Court  presented 
to  the  County  Court  was  one  of  law  to  be  determined 
by  the  latter  court  from  said  record,  t.  e.,  whether 
malice  was  the  gist  of  the  action  in  said  Municipal 
Court,  and  that  the  County  Court  erred  in  submitting 
the  question  whether  Sankstone  was  guilty  of  the  fraud 
alleged  to  the  jury. 

Section  2  of  the  Insolvent  Debtors  Act  provides : 

**When  any  person  is  arrested  or  imprisoned  upon 
any  process  issued  for  the  purpofe  of  holding  such 
person  to  bail  upon  any  indebtedness,  or  in  any  civil 
action  when  malice  is  not  the  gist  of  the  action,  or 
when  any  debtor  is  surrendered  or  committed  to  cus- 
tody by  his  bail  in  any  such  action,  or  is  arrested  or 
imprisoned  upon  execution  in  any  such  action,  such 
person  may  be  released  from  such  arrest  or  imprison- 
ment upon  complying  with  the  provisions  of  this  act.*' 

Section  5  of  the  same  act  provides : 
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''When  any  debtor  is  arrested  or  imprisoned  for 
debt  upon  charge  of  fraud,  or  upon  execution  on  the 
charge  of  refusal  to  surrender  his  estate  for  the  pay- 
ment of  any  judgment,  he  shall  be  entitled,  ♦  ♦  ♦ 
to  have  the  question,  whether  he  is  guilty  of  such  fraud, 
or  has  refused  to  surrender  his  estate,  tried  by  a 
jury,  *  *  *.  If  the  jury  shall  find  the  debtor  'not 
guilty'  of  such  fraud,  or  refusal,  as  the  c^se  may  be, 
the  debtor  shall  be  discharged  from  the  arrest  or 
imprisonment,  *  *  *  If  the  debtor  shall  be  found 
'guilty'  of  such  fraud  or  refusal,  he  shall  be  remanded 
to  the  custody  of  the  proper  officer ;     *     *     *." 

This  court  said  in  the  case  of  In  re  Mansfield,  120 
111.  App.  511,  513 : 

"Malice,  as  used  in  the  Insolvent  Debtors  Act,  'ap- 
plied to  that  class  of  wrongs  which  are  inflicted  with 
an  evil  intent,  design  or  purpose.'  It  implies  that  the 
guilty  party  was  actuated  by  improper  or  dishonesi 
motives  and  requires  the  intentional  perpetration  of 
an  injury  or  wrong  upon  another.  *  *  *  The  gist 
of  an  action  is  the  essential  grouiid  or  principal  sub- 
ject-matter, without  which  the  action  could  not  be 
maintained. ' ' 

The  jury  in  the  Municipal  Court  case  found  by  their 
verdict  that  Sankstone  was  "guilty  of  having  mali- 
ciously, wilfully  and  intentionally,  with  intent  to  in- 
jure and  defraud  the  plaintiff,  converted  to  defend- 
ant's own  use  the  property  of  the  plaintiff."  This  ver- 
dict was  equivalent  to  a  finding  by  the  jury  that  malice 
was  the  gist  of  the  action.  Blattau  v.  Evans,  57  HI. 
App.  311,  315 ;  In  re  Mansfield,  120  111.  App.  511,  515. 
If  it  be  argued,  inasmuch  as  in  suits  of  the  fourth  class 
in  the  Municipal  Court  the  issues  are  to  be  determined 
without  written  pleadings,  and  the  action  is  what  the 
evidence  makes  it  (Schwarzschild  &  Sulzberger  v. 
Goldstein,  121  HI.  App.  1,  3;  Doherty  v.  Schipper  & 
Block,  157  HI.  App.  413,  422 ;  Edgerton  v.  Chicago,  E.  I. 
&  Pac.  By.  Co.,  240  111.  311,  313)  that  the  court  could 
not  determine  from  an  inspection  of  the  record  whether 
or  not  malice  was  the  gist  of  the  action,  then  the 
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County  Court  properly  submitted  the  question  whether 
Sankstone  was  guilty  of  the  fraud  alleged  against  him 
to  a  jury.  Schwarzschild  &  Sulzberger  v.  Goldstein, 
supra.  In  any  event,  the  proceedings  in  the  County 
Court,  which  resulted  in  a  second  verdict  of  guilty  and 
in  again  remanding  Sankstone  to  the  custody  of  the 
bailiff,  did  him  no  harm,  and  he  cannot  complain,  since 
the  result  is  the  same  as  if  he  had  been  remanded  with- 
out a  second  hearing  before  a  jury.  Penoyer  v.  Peo- 
ple, 105  111.  App.  481,  484. 

For   the   reasons   indicated   the   judgment   of   the 
County  Court  is  aflSrmed. 

Affirmed. 


TOPICAL  INDEX,  VOLUME  175. 


ACCOUNT. 

Decree — when  will  be  sustained,    p.  101. 

Expert  accountant — ^power  of  county  board  to  employ,    p.  290. 
Mechanics'  liens — when  proceedings  will  be  remanded  for  accounting, 
p.  284. 

ACCOUNT  STATED. 
Evidence — when  insufficient  to  establish,    p.  306. 

ACKNOWLEDGMENTS. 

Evidence — what    inadmissible    to    show    failure    to    acknowledge. 

p.  539. 
Release — ^what  evidence  insufficient  to  impeach,    p.  539. 

ACTIONS  AND  DEFENSES. 

Account  stated — when  not  established,    p.  305. 
Cause  of  action — what  constitutes  In  the  Municipal  Court  of  Chi- 
cago,   p.  410. 
New  cause  of  action — ^when  stated,    p.  404. 
Separate  maintenance — when  decree  sustained,    p.  185. 
Set-off — what  may  be  subject  of.     p.  165. 

ADMINISTRATION  OF  ESTATES. 

Actions  on  claim — when  executor  may  join  with  widow,    p.  517. 

Advancement — how  defined,    p.  120. 

Charges  and  credits — what  proper,    p.  1. 

Citation — when   does  not  deprive   parties  of   right  to   jury   trial. 

p.  1.  • 

when  proper  against  executor  claiming  money  as  feift.    p.  1. 

Claims— duty  of  executor  when  himself  a  claimant,    p.  246. 

how  order  allowing  claim  construed,     p.  246. 

what  constitutes  evidence  of.    p.  250. 

when  check  presumed  to  be  upon  consideration,    p.  250. 

when  error  for  Circuit  Court  to  fix  time  when  County  Court 

shall  hear.    p.  246. 


(661) 


662  AppEUiATE  CoxjBTs  OP  Ilunois. 

Claims — ^when  order  of  Circuit  CJourt  should  set  aside  allowance, 
p.  246. 

— —  when  pleas  are  presumed  to  be  orally  interposed,    p.  250. 

when    recovery    for    services    rendered    intestate    supported. 

p.  168. 

Construction  of  vHlls — how  costs  apportioned,    p.  87. 

Cfift — ^what  evidence  insufficient  to  show  gift  to  executor,    p.  1. 

Jurisdiction — when  legatee  within  Jurisdiction  of  County  Court 
p.  246. 

Personal  services — when  claim  for  not  established,    p.  109. 

Witnesses — when  executor  incompetent  to  testify  as  to  matters  oc- 
curring in  lifetime  of  testator,    p.  1. 

ADVANCEMENT. 

Definition — ^how  defined,    p.  120. 
Evidence — what  sufficient,    p.  120. 
Writing — necessity  of.    p.  120. 

ALTERATION  OF  INSTRUMENTS. 
Question  for  jury — ^when  time  of  alteration  is.    p.  165. 

ANIMATES. 

Dogs — ^when  knowledge  of  ferocious  character  established,    p.  62. 

when  owner  bound  to  restrain,    p.  62. 

when  owner  not  liable  for  injuries  by  teams  frightened  by. 

p.  309. 
Evidence — ^when  exclusion  of  evidence  as  to  previous  character  of 

dog  harmless,    p.  62. 
Frightening  teams — ^what  necessary  to  establish  liability  of  owner 

of  dog.    p.  309. 
Horses — when  negligence  in  walking  near  hind  feet  of,  is  question 

for  jury.    p.  365. 
Injuries  l>u — ^when  vicious  character  of  horse  need  not  be  shown. 

p.  365. 
Injury — ^when  railroad  liable  for.    p.  144. 

APPEALS  AND  ERRORS. 

Abstracts — ^necessity  that  abstracts  show  errors,    p.  224. 
what  index  sufficient,    p.  69. 

what  required  as  to  index,    p.  29. 

when  defects  in  will  cause  affirmance,    p.  486. 

Account — when  decree  will  be  sustained,    p.  101. 
Additional  abstracts — against  whom  costs  taxed,    p.  231. 

Bill  of  exceptions — ^how  judge  may  refresh  recollection,    p.  196. 
what  presumed  where  fact  omitted,    p.  113. 


Topical  Index.  663 


Bill  of  exceptions — ^when  inBufficlent  to  show  objections  to  examinar 
tion  of  Jurors,    p.  196. 

when  not  properly  certified,    p.  53. 

when  trial  court  cannot  be  required  to  change,    p.  9. 

Coats — ^who  liable  for  additional  abstracts,    p.  231. 

Damages — when  question  will  not  be  considered,    p.  172. 

Exceptions — what  statute  governs,    p.  9. 

when  necessary,    p.  9. 

Final  judgment — when  order  of  dismissal  treated  as.    p.  182. 

Former  appeal — ^how  record  Incorporated,    p.  130. 

Freehold — ^when  Involved,    pp.  48,  215. 

when  jurisdiction  may  be  questioned,    p.  9. 

when  question  cannot  be  raised,    p.  9. 

when  question  raised  by  fictitious  pleas,    p.  9. 

Harmless  error — ^when  exclusion  of  evidence  is.    pp.  62,  117. 

when  exclusion  of  map  is  cured,    p.  9. 

when  exclusion  of  photographs  Is.    p.  240. 

— •  when  immaterial  evidence  is.    p.  588. 

when  notations  on  Instructions  are.    p.  196. 

when  refusal  of  correct  instructions  will  not  reverse,    p.  231. 

Instructions — when  cannot  be  objected  to.    p.  168. 

when  party  estopped  to  object  to.    p.  441. 

Invited  error — party  cannot  complain  of.    p.  9. 

Jurisdiction — ^how  far  Appellate  Court  will  take  when  freehold  in- 
volved,   p.  48. 

when  court  not  deprived  of  by  fictitious  plea.    p.  9. 

Jury — when  record  does  not  show  that  order  for  summons  was  ex- 
hausted,   p.  196. 

Limitations — ^when  question  cannot  be  first  raised  on  appeal, 
p.  168. 

Municipal  Court — ^when  oral  Instructions  must  be  objected  to.    p.  438. 

what  matters  not  considered,    p.  631. 

New  trial — what  presumed  as  to  reasons  for  denial,    p.  196. 

Record — ^how  matters  incorporated  in.    p.  196. 

when  conclusive  as  to  proper  constitution  of  court,    p.  486. 

Reversal — when  judgment  In  excess  of  amount  claimed  will  not  be 
reversed,    p.  151. 

when  money  judgment  cannot  be  entered,    p.  609. 

Saving  questions — what  error  must  be  raised  in  lower  court 
p.  331. 

— ^  when  objection  that  judgment  exceeds  ad  damnum  cannot  be 
first  urged  on  appeal,    p.  151. 

Second  appeal^^when  former  decision  controls,    p.  539. 

Selection  of  jury — ^when  party  cannot  complain  of.    p.  196. 

when  agreement  as  to  selection  not  shown,    p.  196. 

Verdicts — ^how  far  conclusive,    p.  460. 

when  conclusive,    p.  460. 

when  will  be  reversed,    p.  600. 

Withdrawal  of  record — ^when  permitted,    p.  284. 


664  Appellate  Courts  op  Illinois. 

ARCHITECTS. 

Certificate — when  not  required,    p.  537. 

ARGUMENT  OP  COUNSEL. 
Oood  faith  of  defense — ^when  cannot  be  attacked  because  of  amend- 
ment,   p.  618. 

ARREST. 

DiscTMrge — ^what  court  has  Jurisdiction  to  discharge,    p.  395. 
Execution — what  proceedings  proper  on  application  for  discharge, 
p.  653. 

ASSAULT  AND  BATTERY. 

Abusive  words — ^when  not  justification  for  assault,    p.  172. 

Assault  with  deadly  toeapon — ^when  jury  properly  instructed  on  self- 
defense,    p.  296. 

Deadly  weapon — ^when  finding  of  guilt  supported,    p.  296. 

when  intent  question  for  jury.    p.  296. 

Gestures — when  not  justification  for  assault,    p.  172. 

Instructions — ^what  Improper,    p.  172. 

Justification — ^when  defendant  justified  in  striking  first,    p.  172. 

Reputation  of  parties — what  not  admissible,    p.  172. 

Reversal — when  question  of  damages  not  considered,    p.  172. 

Self-defense— on  whom  burden  of  proof  lies.    p.  172. 

when  not  established,    p.  172. 

Witnesses — ^what  cross-examination  of  character  witness  improper, 
p.  296. 

ASSIGNMENTS. 

Notice — when  notice  of  assignment  of  wages  must  be  given  employer. 

p.  609. 
Poioer  of  attorney — ^when  will  not  yalidate  assignment  of  future 

wages,    p.  615. 
Wages — ^when  assignment  of  future  wages  not  yalid.    p.  515. 

ATTACHMENT. 
Intervention— how  plaintifC  may  prove  himself  a  creditor,    p.  374. 

ATTORNEY  AND  CLIENT. 

Actions  for  services — ^when  verdict  not  Infiuenced  by  passion  or 

prejudice,    p.  521. 
Attorney's  fee — when  Instructions  as  to  provision  of  lease  is  proper. 

p.  397. 
Dealings  with  client — when  rule  does  not  apply,    p.  260. 


Topical  Index.  665 


lAena — ^how  statute  construed,    p.  264. 

when  attorney  entitled  to.    p.  254. 

when  provision  for  does  not  merely  affect  the  remedy,    p.  254. 

when  rights  rest  upon  contract,    p.  254. 

when  statute  cannot  be  construed  as  retroactive,    p.  254. 

Testimony  hy  attorney — how  failure  of  attorney  to  withdraw  from 
case  affects  his  evidence,    p.  62. 

AUTOMOBILES. 

OrosHnffs — when    driver   of    wagon,    not   contrlbutorily    negligent 

p.  619. 
Passing  vehicles — wagons  need  not  stop.    p.  619. 

BANKS  AND  BANKING. 

Checks — when  consideration  presumed,    p.  250. 

when  drawer  promises  to  pay.    p.  250. 

when  liability  of  maker  attaches,    p.  250. 

BILL  OP  EXCEPTIONS. 

Change — when  trial  court  cannot  be  compelled  to  make.    p.  9. 
Criminal  law — when  .not  properly  certified,    p.  53. 
Presumptions — ^what  arise  when  facts  omitted,    p.  113. 
Settling — how  judge  may  refresh  recollection,    p.  196. 

BILL  OP  LADING. 

Loss — when  will  not  prevent  recovery  against  carrier,    p.  846. 
when  bill  sufficiently  accounted  for.    p.  346. 

BONDS. 

Dramshop— when  ordinance  invalid  in  failing  to  require,    p.  67. 
Fraud — when    representations    not    relied    on    do    not    constitute, 
p.  494. 

BROKERS. 

Harmless  error — ^when  admission  of  immaterial  evidence  In  action 

for  commission  is.    p.  588. 
Instructions — ^what  defendant  entitled  to  in  action  or  commissions. 

p.  613. 

CHANCERY. 

Account — ^when  decree  will  be  sustained,    p.  101. 
Affirmative  relief—when  the  defendant  not  entitled  to.    p.  216. 


666  Appellate  Cotjbts  op  Illinois. 

Decrees — what  essential,    p.  392. 

when  foreclosure  decree  U  in  rem,    p.  626. 

Estoppel — ^when  bill  does  not  exclusively  rely  on.    p.  48. 
Injunction — ^when  may  issue  without  notice,    p.  176. 
Mortgages — ^what  decree  proper  on  bill  to  redeem,    p.  101. 

CHARITIES. 

Oy  pres  doctrine — ^when  cannot  be  invoked,    p.  867. 
Donee — ^how  designation  construed,     p.  87. 

when  charities  will  not  fail  for  want  of  definite  donee,    p.  87. 

Extrinsic  evidence — ^when  admissible  to  identify  donee,    p.  87. 

General  intent — ^how  will  construed,    p.  367. 

Gifts — ^how  viewed  in  law.    p.  367. 

Trustees — when  decree  should  direct  management  of  fund.    p.  87. 

Uses — statute  of  charitable  uses  is  in  force,    p.  87. 

Wills — ^how  construed,    p.  367. 

how  provision  for  division  between  donees  construed,    p.  87. 

CHATTEL  MORTGAGES. 
Corporations — ^when  chattel  mortgages  are  valid,    p.  407. 

CITIES   AND   VILLAGES. 

Complaints — right  to  amend  In  action  on  ordinances,    p.  547. 
Defective    sidewalks — what    constitutes     contributory     negligence. 

p.  551. 
Dramshop  license — what  discretion  vested  In  mayor,    p.  57. 

when  issuance  cannot  be  compelled,    p.  57. 

Failure  to  guard  bridge — ^when  negligence  and  contributory  negU* 

gence  question  for  jury.    p.  600. 
Injunctions — ^when  freehold  involved,    p.  48. 
License  fees — ^to  whom  dramshop  license  must  be  paid.    p.  57. 
Limitations — when  action  pending,    p.  130. 
Master  and  servant — ^when   cities  not  liable   for   act  of  firemen. 

p.  634. 
Negligence — ^when  city  not  liable  for  child  Injured  in  firehouse. 

p.  634. 
TJotice  of  injury — ^when  may  be  read  to  jury.    p.  551. 
"Notice  to  city — ^when  must  be  pleaded,    p.  634. 
Ordinances — nature  of  action  to  recover  penalty,    p.  547. 
when  essential  to  compulsion  of  issuance  of  saloon  license. 

p.  57. 
Penalty — ^nature  of  action  to  recover,    p.  549. 
Police  ojBfice — ^what  delay  bars  mandamus  to  reinstate,     p.  435. 
Sideioalks — when  bill  to  enjoin  construction  does  not  rely  exclusively 

upon  estoppel,    p.  48. 

when  temporary  injunction  against  properly  granted,    p.  48. 

Smoke  ordinances — when  valid,    p.  549. 


Topical  Index.  667 


CIVIL  SERVICE. 
Patrolmen — ^what  delay  bars  mandamus  to  reinstate,    p.  435. 

CLUBS. 
Unlatoful  iale  of  Ziffttor— when  established,    p.  80. 

COMMON  CARRIERS. 

Agency — ^how  carrier  must  act  in  disposing  of  goods  for  owner. 

p.  €45. 

what  sufficient  showing  of  authority  of  clerk,    p.  346. 

BiU  of  lading — when  bill  sufficiently  accounted  for.    p.  346. 

when  not  essential  to  recovery,    p.  346. 

Care  toward  passenger — ^when  question  for  jury.    p.  196. 
Connecting  carriers — when  initial  carrier  responsible,    p.  346. 
Damage  to  goods — ^when  presumption  of  negligence  arises,    p.  456. 
Demurrage — ^how  regulation  construed,    p.  645. 

what  may  be  recovered,    p.  645. 

Evidence — what  sufficient  to  rebut  presumption  of  negligence  of 

carrier  of  goods,    p.  456. 
Freight  charges — ^when  prepayment  not  required,    p.  346. 
Injury  to  passengers — when  verdict  sustained,    p.  598. 
Negligence — where  not  established  in  case  of  passenger  injured  by 

backing  train,    p.  196. 
Personal  injuries — ^when  recovery  by  alighting  passenger  sustained. 

p.  117. 

when  verdict  will  not  be  reversed,    p.  316. 

Persons  at  station — what  constitutes  notice  of  approaching  train. 

p.  196. 
Pleadings — ^when  averment  that  car  had  stopped  implied,    p.  117. 
Sale  of  shipment — ^when  duty  of  carrier  fulfilled,    p.  645. 
Stoppage  in  transit — how  long  right  exists,    p.  346. 
Taking  on  passengers — where  train  not  shown  to  have  been  backed 
on  the  wrong  track  without  notice,    p.  196. 

COMPROMISE  AND  SETTLEMENT. 

Evidence — ^when  compromise  between  creditor  and  reorganization 
committee  of  corporation  not  established,    p.  69. 

CONFLICT  OP  LAWS. 
Foreign  lav) — what  presumption  as  to.    p.  464. 

CONSPIRACY. 

Fraud — ^when  defendant  not  shown  to  have  been  a  party  to  fraud 
in  sale  of  land.    p.  124. 
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Fraud  and  deceit — ^when  fraudulent  scheme  to  dispose  of  GoriK)rate 
stock  established,    p.  29. 

CONSTITUTIONAL  LAW. 
Contracts — ^rights  cannot  be  abridged,    p.  254. 

CONTEMPT. 

Criminal — when  cannot  be  shown  that  court  was  not  properly  con- 
stituted because  state's  attorney  absent,    p.  486. 
False  answer — when  shake  of  head  sufficient,    p.  486. 
Information — when  need  not  be  verified,    p.  486. 
Order  to  show  cause — when  not  required,    p.  486. 
Punishment — when  not  excessive,    p.  486. 

CONTINUANCE. 
Depositions — when  continuance  granted  to  enable  taking,    p.  9. 

CONTRACTS. 

Architects'  certificates — ^when  not  required,    p.  537. 

Assignment  of  wages — ^when  invalid,    p.  515. 

Building — ^when  architect's  certificate  not  required,    p.  637. 

Consideration — when  presumed  .to  exist  for  check,    p.  250. 

Corporations — ^when  contract  with  directors  fraudulent,    p.  469. 

Damages — what  provision  construed  as  fixing  liquidated,    p.  629. 

Declarations  of  partners — when  prima  facie  proof  of  partnership 

sufficient  to  render  declarations  admissible,    p.  319. 
Guaranty  of  collection  of  claims — what  recoverable  on  repudiation. 

p.  449. 
Independent  contractors — who  are  not.    p.  401. 
Lease — how  construed,    p.  165. 

when  forfeiture  permitted,    p.  569. 

Manufacture  and  sale — ^what  proper  measure  of  damages  for  breach. 

p.  532. 
Payment  of  physician — when  original  promise  established,    p.  301. 
Rescission — when  parties  need  not  be  placed  in  statu  quo,    p.  469. 
Rewards — necessity  that  claimant  know  of.    p.  464. 
Sales — what  not  mutual,    p.  182. 

CONTRIBUTORY  NEGLIGENCE. 

Children— vrh&t  care   required   on   part   of   sixteen-year-old    child. 

p.  503. 
Defective  sidewalks — when  use  of  not  negligence  per  se.    p.  551. 
Parent — when  action  for  death  of  child  barred  by  negligence  of. 

p.  441. 
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QueatUms  for  jury — when  negligence  in  walking  near  hind  feet  of 

horse  is  question  for  Jury.    p'.  365. 
Street    railroads — when    failure    to    look    for    cars    is    negligence. 

p.  503. 
Unexpected  danger — ^how  question  of  negligence  affected,    p.  503. 

C50NVEYANCBS. 
Acknowledgment — ^what  insufficient  to  overcome,    p.  539. 

CORPORATIONS. 

Agency — ^when  Instruction  on  theory  of  justified,    p.  305. 

Chattel  mortgages — ^when  valid,    p.  407. 

Conspiracy — what  establishes  fraudulent  scheme  to  raise  money. 

p.  29. 
Contracts — ^when  officers  not  liable  as  partners  on.    p.  577. 
Creditors'  suits — how  costs  apportioned,    p.  69. 

when  fraud  in  transfer  of  assets  not  established,    p.  69. 

who  may  bring  on  reorganization,    p.  69. 

De  facto — ^what  constitutes,    p.  577. 

when  officers  not  liable  as  partners  on  contract,    p.  577. 

Directors — when  liable  for  false  representation,    p.  29. 

when  loan  to  corporation  void.    p.  469. 

Fraud — when  may  be  inferred  in  sale  by  officer  to  corporation. 

p.  602. 
Fraudulent  contracts— when  party  need   not   place   in   statu  quo. 

p.  469. 
Indorsement — ^when  not  that  of  corporation,    p.  573. 
/n;ttnction— when  foreign  corporation   may  procure,    p.   482. 
Insolvency — when  corporation  is  Insolvent,    p.  469.  ^ 

Majority  stockholders — power  to  ratify  fraudulent  contract,    p.  469. 
Officers — when  proper  defendant  to  injunction  suit  by  corporation. 

p.  482. 
Ratification— whsLt  may  be  shown  when  seller  acts  as  buyer  for 

corporation,    p.  602. 

Record  of  certificate — necessity,    p.  577. 

Reorganization — what  does  not  constitute,    p.  69. 

when  agreement  between  creditor  and  reorganization  commit- 
tee not  established,    p.  69. 

when  stock  apportioned  to  creditor  may  be  reached  by  credit- 
ors' suit.    p.  69. 

Stock — when  directors  personally  liable  for  false  representation  in 
sale  of.    p.  29. 

Transfer  of  assets — what  not  fraudulent,    p.  69. 

COSTS. 

Additional  abstracts— who  liable  for.    p.  231. 
Construction  of  tiHI^— what  funds  liable,    p.  87. 
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Creditors*  suit — what  award  justified,    p.  69. 
Mechanics*  liens — when  costs  divided,    p.  284. 
Tender — ^how  operative,    p.  165. 

COUNTIES. 
Contracts — ^what  is  in  discretion  of  county  board,    p.  290. 

COURTS. 

Former  decisions — when  controlling,    p.  539. 

Freehold — ^when  Appellate  Court  will  exercise  Jurisdiction,    p.  48. 

when  involved,    p.  215. 

when  question  cannot  be  raised,    p.  9. 

when  question  raised  by  fictitious  plea.    p.  9» 

COVENANTS. 

Landlord  and  tenant — ^breach  of  covenant  against  subletting  waived, 
p.  583. 

CREDITORS'    SXHTS. 

Corporate  stoch — ^when  may  be  reached  by  judgment  creditor  of 

corporation  on  reorganization,    p.  69. 
Corporations — when   fraud   in   transfer  of  assets  not  established. 

p.  69. 
Costs — what  award  proper,    p.  69. 

Infants — when  bill  not  regarded  as  in  behalf  of  infants,    p.  69. 
•  when  suit  in  name  of  not  shown  to  be  on  behalf  of.    p.  69. 

CRIMINAL  LAW. 

Assault  and  hattery — ^what  instructions  as  to  self-defeuBe  sufficient. 

p.  296. 
Bill  of  exceptions — when  not  properly  certified,    p.  53. 
Contempt — when   record   conclusive  as   to   proper   constitution   of 

court,    p.  486. 
Cross-examination — what   cross-examination    of    character   witness 

improper,    p.  296. 
Detectives — when  instructions  discrediting  evidence  should  be 

fused,    p.  80. 
Dramshops — what  shows  violation  of  act.    p.  80. 
Indictment — ^when  use  of  initials  insufficient    p.  45. 
Instructions — necessity  that  they  apply  to  the  evidence,    p.  80. 

when  argumentative  properly  refused,    p.  80. 

when  need  not  be  repeated,    p.  296. 
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DAMAGES. 

Appeals — ^when  question  of  damagee  not  considered,    p.  172. 

Burning  pasture — what  not  excessive,    p.  144. 

Default — when  defendant  entitled  to  jury  trial,    p.  649. 

Earning  power— when  exclusion  of  eyidence  as  to  capacity  after 
accident  is  error,    p.  240. 

Evidence—mhen  speculative,    p.  619. 

Excessive — what  not  for  overflow  of  land.    p.  9. 

when  $200  for  personal  injury  not.    p.  619. 

when  $6,000.00  for  personal  injuries  not.    p.  139. 

when  verdict  against  landlord  for  damages  to  defendant's  chat- 
tels is.    p.  617. 

when  verdict  of  $750.00  for  personal  injuries  not.    p.  316. 

Future  consequences — ^when  evidence  of  is  error,    p.  362. 

Ouarantu — what  recoverable  on  repudiation  of  contract,    p.  449. 

Hospital  hill — when  improperly  admitted,    p.  331. 

Household  goods — what  evidence  inadmissible,    p.  617. 

Liquidated — when  contract  construed  as  providing  for.    p.  629. 

Measure — ^where  contract  is  for  sale  and  not  manufacture,    p.  532. 

Overfloio — what  proper  measure  of  damages  for  overflow  of  land, 
p.  9. 

when  evidence  of  purchase  price  of  land  inadmissible,    p.  9. 

when  subsequent  results  may  be  considered,    p.  9. 

when  defective  title  of  owner  will  not  prevent  recovery  against 

sanitary  district,    p.  9. 

Physician*s  services — ^when  amount  of  bill  not  admissible,    p.  331. 

Recoupment — ^when   tenant   not    entitled    to    recoup    for    flooding, 
p.  397. 

Sales — what  pro];)er  measure  in  case  of  breach  of  contract  to  buy 
goods  to  be  manufactured,    p.  532. 

what  proper  measure  when  goods  rejected,    p.  438. 

X-ray  pictures —  when  evidence  of  inadmissible,    p.  331. 

DEATH. 

Contributory  negligence — ^when  contributory  negligence  of  parent 

bars  action,    p.  441. 
HaMts  of  deceased — ^when  admissible,    p.  354. 
Instructions — ^when  must  be  accurate,    p.  159. 
Proximate  cause — ^what  not.    p.  196. 

Railroad  crossings — ^what  essential  to  recovery  for  death  at  p.  325. 
Railroads — ^when  verdict  for  plaintiff  cannot  be  supported,  p.  196. 
Suicide — ^when  established,    p.  511. 

DEGREE}.  ^ 

Findings — ^what  essentlaL    p.  892. 
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DEFAULT. 

Aaaeaament  of  damoffes — ^when  defendant  entitled  to  jury  trial, 
p.  649. 

DEPOSITIONS. 

Continuance — when  may  be  granted  to  enable  taking,    p.  9. 
Laches — ^when  ground  for  suppreBsion.    p.  9. 
Notice  of  taking — when  insufficient,    p.  9. 

DESCENT. 
Advancements — how  defined,    p.  120. 

DISMISSAL  AND   NONSUIT. 
Judgment — what  essential  to  final,    p.  182. 

DIVORCE. 

Alimonv — what  order  may  be  made  on  remand,    p.  220. 
Burden  of  proof — who  must  prove  condonation,    p.  392. 
Children — ^when  absolute  custody  not  awarded,    p.  563. 
Decree — what  sufficient  finding  of  adultery,    p.  392. 
Desertion — ^when  desertion  by  wife  established,    p.  220. 

DOMICILE. 
Husltand  and  uHfe — ^how  wife's  domicile  controlled,    p.  220. 

DRAINAGE. 

Damages — what  proper  measure  for  overflow,    p.  9. 

what  verdict  for  overflow  of  land  not  excessive,    p.  9. 

when  subsequent  results  of  overflow  may  be  considered,    p.  9. 

Overflow — when  plea  denying  ownership  in  plaintiff  of  lands  over- 
flowed  demurrable,    p.  9. 

Photographs — when  inadmissible  to  show  flood  conditions  of  other 
rivers,    p.  9. 

Sanitary  districts — what  damage  recoverable  where  title  to  over- 
flowed land  perfected  after  part  of  damage,    p.  9. 

when  defective  title  of  owner  of  overflowed  lands  will  not  pre- 
vent recovery,    p.  9. 

when  validity  of  title  of  owner  of  overflowed  land  cannot  be 

Questioned,    p.  9. 
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DRAMSHOPS. 

Bill  0/  exceptions — wlien  not  properly  certified,    p.  K3. 

Bonds — when  ordinance  relating  to  liquor  license  invalid,    p.  67. 

Detectives — when  instructions  discrediting  evidence  should  be  re* 
fused,    p.  80. 

Evidence — what  sufficient  to  show  unlawful  sales  by  so-called  clubs, 
p.  80. 

Hotels — ^wfaen  conviction  of  sale  of  liquor  without  license  not  sus- 
tained,   p.  509. 

lUegal  saie — ^when  information  sufficient    p.  68. 

InformaHon — whm.  sufficiently  describes  premises,    p.  68. 

Instructions — ^what  properly  refused,    p.  80. 

Intcxioating  liquors — ^when  character  must  be  shown,    p.  609. 

License — ^what  discretion  as  to  issuance  vested  in  mayor,    p.  67. 

when  petition  for  insufficiently  describes  premises,    p.  67. 

—  when  properly  refused  because  of  youth  of  applicant    p.  67. 

when  ordinance  making  renewal  transferable  Invalid,    p.  67. 

when  ordinance  essential  to  mandamus  to  compel  issuance  of. 

p.  57. 

License  fees — ^to  whom  must  be  paid.    p.  67. 

Nuisance — what  premises  may  be  abated,    p.  63. 

Number — power  of  city  to  limit,    p.  57. 

Orders  for  liquor — ^how  statute  construed,    p.  80. 

Ordinance — ^when  invalid  as  requiring  but  one-half  of  license  fee  in 
advance,    p.  67. 

PttMic  nuisance — when  conducting  saloon  without  license  is.    p.  186. 

Unlicensed  saloon — ^when  may  be  abated  as  nuisance,    p.  136. 

BASBKDNT. 

OhstructUm^hoyr  bill  to  restrain  obstruction  construed,    p.  176. 
Right  of  toai^-^when  obstruction  of  enjoined,    p.  176. 

ELECTRICITY. 

Employees  of  other  companies — ^what  care  must  be  exercised  toward, 
p.  354. 

Expert  witness— ^ho  not  qualified,    p.  364. 

Instructions — ^when  improper,    p.  364. 

Negligence — ^what  care  required  of  users,    p.  354. 

Btreet  cars — ^when  instructions  as  to  duty  concerning  wiring  erro- 
neous,   p.  424. 

ESTOPPEL. 

Equitable— -when  not  exclusively  relied  on.    p.  48. 
Estate — ^when  statement  made  by  mistake  does  not  constitute  es- 
toppel,   p.  623. 
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Evidence — when    testimony    in   open   court   operates   as   estoppeL 

p.  301. 
Failure  to  assert  rights — ^when  does  not  amount  to  estoppeL    p.  414. 
PartnersTtij)— when  person  is  estopped  to  deny  membership,    p.  819. 

EVIDENCE. 

Admissions — when  proper  in  personal  injury  case.    p.  117. 
Attorney — how  failure  of  ilttorney  testifying  to  withdraw  txoia  case 

affects  evidence,    p.  62. 
Bill  of  exceptions — what  presumed  when  facts  omitted  from.    p.  IIS. 
Custom — ^what  not  admissible  to  show  that  release  was  not  executed. 

p.  539. 
Deceased   partner — ^who    not    competent    as   to    conversations    of. 

p.  124. 
Depositions — ^when  continuance  granted  to  enable  taking,    p.  9. 

when  may  be  suppressed  for  laches,    p.  §. 

when  notice  of  taking  insufficient,    p.  9. 

Detectives — ^when  instruction  as  to  evidence  properly  refused,    p.  80. 
Diagrams — ^when  inadmissible  as  based  on  oral  testimony,    p.  9. 
when  properly  excluded  as  based  in  part  on  incompetent  evi- 
dence,   p.  9. 
Entire  conversion — when  party  not  entitled  to.    p.  621. 
Expert — when  admissible  as  to  cause  of  injury,    p.  561. 

who  not  qualified,    p.  354. 

Foreign  laws — what  presumption  as  to.    p.  464. 

Habits  of  deceased — ^when  admissible,    p.  354. 

Harmless  error — when  exclusion  of  photographs  is.    p.  240. 

Height  of  water — ^what  evidence  admissible,    p.  9. 

Husband  and  wife — ^when  incompetency  of  husband  renders  wife 

incompetent    p.  1. 
Judicial  notice — ^when  may  be  taken  of  meaning  of  shake  of  head. 

p.  486. 

when  will  be  taken  of  rise  of  value  of  land.    p.  9. 

lAhel — when  entire  article  admissible,    p.  273. 
Map — ^when  exclusion  of  cured,    p.  9. 

when  inadmissible  because  of  writing,    p.  9. 

when  insufficient  foundation  laid.    p.  9. 

Notice  to  city — when  inadmissible,    p.  634. 

Offer — ^when  competent  may  be  excluded  with  incompetent  evidence 

offered,    p.  9. 
Order  of  proof — when  not  material,    p.  319. 
Partnership — what    admissible — evidence    declaration    of    partners 

when  preliminary  proof  sufficient    p.  319. 
Photographs — ^when  admissible,    p.  231. 

when  admissible  in  evidence,    p.  240. 

when  may  be  misleading,    p.  240. 

when  photographs  of  flooded  condition  inadmissible,    p.  9. 

when  sufficiency  of  preliminary  proof  within  discretion  of  trial 

court    p.  240. 
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Physician* 8  services — when  amount  of  bill  not  admissible,    p.  331. 

Fleadings — when  pleadings  filed  in  previous  cases  admissible, 
p.  309. 

Presumption — effect  of  presumption  of  sanity,    p.  511. 

— ^-  effect  of  presumption  that  men  avoid  death,    p.  511. 

when  letter  presumed  received,    p.  151. 

when  payment  of  rent  presumed,    p.  113. 

Proper  method  of  doing  work — when  may  be  shown,    p.  385. 

Rainfall — what  evidence  inadmissible,    p.  9. 

Records — when  inadmissible  to  show  stage  of  water  in  river,    p.  9. 

Reputation  of  parties — what  not  admissible  In  action  for  assault, 
p.  172. 

Butficiency — when  question  for  jury.    p.  331. 

Testimony  at  former  trial — ^when  transcript  not  competent    p.  224. 

Translation — when  opinion  of  witness  as  to  meaning  properly  ex- 
cluded,   p.  120. 

Witnesses — ^when  payee  of  check  incompetent    p.  250. 

—  when  rendered  competent  by  testimony  of  other  parties,    p.  1. 

EXECUTION. 

Arrest — what  court  has  power  to  discharge,    p.  395. 

when  finding  of  malice  established,    p.  653. 

when  submission  to  jury  of  question  of  fraud  on  application 

for  discharge  proper,    p.  653. 

Insolvent  dehtor — ^when  loss  of  jurisdiction  to  discharge  not  shown, 
p.  653. 

Right  of  property — ^what  may  be  shown  on  trial  of.    p.  602. 

Trial  of  right  of  property — when  plea  of  nul  tiel  corporation  is  prop- 
erly stricken,    p.  602. 

when  sale  to  corporation  not  established,    p.  602. 

•  when  evidence  of  indebtedness  of  debtor  admissible,    p.  602. 

EXECUTORS  AND  ADMINISTRATORS. 

Action  on  claim — ^when  executor  may  join  with  widow,    p.  517. 

Charges  and  credits — what  proper,    p.  1. 

Citation — when  proper  against  executor  claiming  money  as  gift 

p.  1. 
Claims — duty  of  executor  when  himself  a  claimant,    p.  246. 

when  allowance  of  claim  of  executor  fraudulent    p.  246. 

when  check  presumed,    p.  250. 

when  legatee  within  jurisdiction  of  county  court    p.  246. 

when    recovery    for    services    rendered    Intestate    supported. 

p.  168. 
Competency — what  evidence  insufficient  to  show  gift  to  executor. 

p.  1. 
Jury  trial — ^when  executor  not  deprived  of  by  citation,    p.  1, 
Personal  services — ^when  claim  for  not  established,    p.  109. 
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Witnesses — ^when  executor  Incompetent  to  testify  as  to  occurrenoes 
in  lifetime  of  testator,    p.  1. 

FEES  AND  SALARIES. 

Expert  (accountant — ^power  of  connty  board  to  employ,    p.  290. 
Staters  attomey'-vower  of  county  to  investigate  office,    p.  290. 

FENCES. 
Railroads — ^when  railroad  bound  to  repair,    p.  144. 

FIRES. 
Railtvads — ^when  verdict  against  sustained,    p.  144. 

FORCIBLE  ENTRY  AND  DETAINER. 

Demand — ^when  insufficient    pp.  556,  569. 

Vendor  and  purchaser — ^when  vendor  cannot  maintain,    p.  556. 

FOREIGN  CORPORATIONS. 

Licenses — ^when  failure  to  procure  not  bar  to  injunction  growing  out 
of  contract    p.  482. 

FRATERNAL  BENEFIT  SOCIETIES. 

Actions — ^when  executor  may  Join  with  widow,    p.  517. 
Misrepresentation  in  application — burden  of  establishing,    p.  564. 
Notice  of  sickness — effect  of  by-law  requiring,    p.  517. 

FRAUD. 

Conspiracy — ^when   defendant  not  shown   to  have   been   a   party. 

p.  124. 
Corporate  stock — ^when  fraudulent  scheme  to  dispose  of  established. 

p.  29. 
Corporations — when  contract  of  directors  with  is  void.    p.  469. 

when  directors  liable  for  false  representation,    p.  29. 

Partnership— when  partner  not  participating  liable,    p.  124. 
Rescission  of  contract — ^when  parties  need  not  be  placed  in  statu  (pio. 

p.  469. 
Reliance  on  representations — ^when  not  established,    p.  494. 
Statement  of  claiwv— when  sufficient  in  Municipal  Court  of  Chicago. 

p.  410. 
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GIFTS. 

Ckaritahle — ^how  viewed  In  law.    p.  367. 
Evidence — ^what  Insufflcient  to  establish,    p.  1. 

GUARANTY. 

Collection  of  claitM — ^what  recoverable  on  repudiation,  p.  449. 
Consideration — ^when  new  consideration  not  necessary,  p.  626. 
Negotiable  instruments — ^when    payment   need    not    be   demanded. 

p.  626. 
when  presumption  may  be  rebutted,    p.  626. 

GUARDIANSHIP. 

Creditors*  suits — ^when  plea  in  behalf  of  guardian  though  brought 

in  ward's  name.    p.  69. 
Custody  of  child — ^when  fitness  of  father  cannot  be  tried,    p.  563. 
Custody  of  ward — ^how  statute  construed.^  p.  563. 


whMi  not  unlawful  restraint,    p.  563. 

HABEAS  CORPUS. 

Custody  of  child^-on  whom  burden  of  proving  unfitness  of  father 

rests,    p.  563. 
when   testimony   of  child   as   to   preference   not   controlling. 

p.  563. 

nature  of  proceedings,    p.  668. 

FaJse  return — when  constitutes  contempt,    p.  486. 

Return — when  may  be  amended,    p.  563. 

Unlawful  restraint— 'When  custody  of  ward  not     p.  563. 

HUSBAND  AND  WIPB. 

Agency — ^when  agency  of  husband  for  wife,  not  established,    p.  626. 

AUmony — to  whom  decree  may  order  payment,    p.  185. 

Custody  of  child — ^when  awarded  to  mother  in  separate  maintenance, 
p.  185. 

Domicile — ^what  controls  domicile  of  wife.    p.  220. 

Separate  maintenance — when  bill  sufficient,    p.  185. 

when  not  barred  by  articles  of  separation,    p.  185. 

Witnesses — ^when  wife  incompetent  because  of  incomi)etency  of  hus- 
band,   p.  1. 

INDICTMENT  AND  INFORMATION. 

Dramshop — when  information  sufficiently  describes  premises,    p.  53. 
Initials — when  use  of  sufficient    p.  45. 
Yeriflcaiion — when  necessary,    p.  486. 
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INJUNCTIONS. 

Amendment  of  hill — ^how  Interlocutory  injunction  affected,    p.  176. 
Bill — what  sufficient  to  support  issuance  without  notice,    p.  176. 
Building  sidewalk — when  freehold  involved,    p.  48. 
Corporations — ^when  officer  proper  defendant    p.  482. 
Easement — how  bill  to  restrain  obstruction  construed,    p.  176. 

what  sufficient  averment  of.    p.  176. 

what  sufficient  showing  of  title  in  complainant    p.  176. 

Foreign  corporations — ^when  may  procure,    p.  482. 

Interlocutory — ^when  should  not  be  dissolved,    p.  176. 

Laying  sidewalks — ^when  equity  has  jurisdiction,    p.  48. 

Notice — ^what  essential  to  affidavit  for  injunction  without  notice. 

p.  176. 
what  waives  issuance  without  notice,    p.  176. 

INNKEEPERS. 

Baggage — ^when  conversion  not  shown,    p.  623« 
Guests — when  person  ifi.    p.  430. 

Valuables — when  guest  may  assume  that  person  has  authority  to 
receive  for  safekeeping,    p.  430. 

when  guest  not  negligent  in  depositing  money  at  office,    p.  430. 

when  innkeeper  liable  for.    p.  430. 

INSANE  PERSONS, 

Restoration  of  rights — what  duties  imposed  on  conservator,    p.  284. 

when  conservator  cannot  recover  against   ward's  estate,    p. 

284. 
when  conservator  cannot  use  ward's  estate  to  prevent    p.  284. 

INSOLVENCY. 

Corporations — ^when  corporation  is  Insolvent,    p.  469. 

Discharge  from  arrest — when  loss  of  jurisdiction  of  proceedings  not 

shown,    p.  653. 
Release  from  arrest — ^when  question  of  fraud  properly  submitted  to 

jury.    p.  653. 

INSTRUCTIONS. 

Abstract — ^when  not  error,    p.  139. 

Argumentative — when  properly  refused,    p.  80. 

Assault  and  battery — ^what  instructions  improper,    p.  172. 

Assuming  facts — ^when  not  error,    p.  385. 

Assumed  risk — when  instruction  erroneous  as  Ignoring,    p.  159. 

Directed  verdict — when  motion  to  direct  is  waived,    p.  168. 

when  properly  refused,    p.  168. 
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Directing  verdict — ^when  cannot  be  aided,    p.  424. 

when  cannot  be  aided  by  other  instructions,    p.  159. 

Due  care — ^when  erroneous,    p.  362. 

Electricity — ^when  duty  of  light  company  improperly  stated,    p.  354. 

Eliminating  counts — when  proper,    p.  196. 

General — ^when  properly  refused,    p.  80. 

Harmless  error — when  instruction  as  to  fellow-servant  doctrine  la. 

p.  385. 
Limitation  to  counts — ^necessity,    p.  139. 

Limitations — ^when  reference  to  cannot  be  objected  to.    p.  168. 
Master  and  servant — when  not  misleading,    p.  385. 
Notations  on — when  harmless,    p.  196. 
Otijections — how  rules  of  municipal  court  construed,    p.  397. 

when  party  estopped  to  raise,    p.  441. 

Oral — ^when  must  be  objected  to  In  municipal  court  of  Chicago. 

p.  438. 

validity  of  in  Municipal  Court  of  Chicago,    p.  609. 

Railroad  signals — what  not  misleading  In  crossing  accident  case. 

p.  325. 
Reference   to   circumstances   appearing  at   trial — ^when   erroneous. 

p.  240. 
Reference  to  declaration — when  proper,    p.  385. 
Repetition — when  properly  refused,    p.  231. 

unnecessary,    p.  269. 

Statements  of  counsel — ^when  counsel  cannot  state  what  instructiona 

he  intends  to  ask.    p.  277. 

INSURANCE. 

Accident — ^who  must  prove  death  not  self-inflicted,    p.  511. 
Action — when  executor  may  join  with  widow,    p.  517. 
Cancellation  of  policy — ^how  effected,    p.  594. 

•  what  insufficient  to  establish,    p.  594. 

Premiums — when  failure  to  pay  will  not  defeat  recovery,    p.  594. 
Buicide — when  established,    p.  511. 

INTEREST. 
Allowance— wlieti  improper,    p.  649. 

INTERVENTION. 
Procedure — how  plaintiff  may  prove  himself  a  creditor,    p.  374. 

JUDGMENTS. 

Ad  damnum — ^when  Judgment  in  excess  of,  will  not  be  reversed. 

p.  151. 
Amount— when  interest  Improperly  allowed,    p.  649. 


680  Appellate  Coxjbts  op  Illinois. 

Defendant  not  served — ^when  jndgment  not  erroneoitt,  as  IneludioK. 

p.  29. 
Dismissal — what  requisite  to  final  Judgment,    p.  182. 
when  may  be  considered  final  Judgment  on  appeal,    p.  ISS. 

JURISDICTION. 

AppeJlaite  Court — when  question  that  freehold  is  involved  cannot  be 

raised,    p.  9. 
Freehold — when  fictitious  plea  does  not  derive  Appellate  Ooart 

of  juriBdiction.    p.  9. 

—  when  involved,    pp.  48,  216. 

JURY. 

Agreement  as  to  selection — ^when  violation  not  shown  on  appeal. 

p.  196. 
MtMunination^when  objection  not  preserved  in  bill  of  exceptions. 

p.  196. 
Order  to   summons — ^wben   not   shown   to   have   been   ezhaosted. 

p.  196. 
Qualifications— when,  disqualification  not  established,    p.  196. 
Selection — when  cannot  be  complained  of  on  appeal,    p.  196. 
Trial — when    defendant    entitled    to    an    assessment   of    damages. 

p.  649. 

when  executor  not  deprived  of  by  citation,    p.  1. 

Waiver — when  alleged  improper  acceptance  waived,    p.  196. 

JUSTICES  OF  THE  PEACE. 
fife^o/^— when  unliquidated  claim  may  be  set  (^  p.  166. 

LANDLORD  AND  TENANT. 

Attomey*s  fee — ^when  instruction  as  to  provision  of  lease  is  proper. 
p.  397. 

Damages — when  award  for  injury  to  tenant's  chattels  excessive. 
p.  617. 

Defective  condition  of  premises — ^what  measure  of  damages  ^^gn^st 
claim  for  rent.    p.  351. 

Demand  for  rent — when  Insufllcient    p.  569. 

Eviction — ^what  insufllcient  to  establish,    p.  637. 

Evidence — what  inadmissible  where  lessee  seeks  to  recoiy;!  for  flood- 
ing,   p.  397. 

Flooding  of  huilding — when  landlord  not  liable  for.    p.  397. 

Forcible  entry  and  detainer — ^what  essential  to  right,    p.  569. 

Forfeiture  of  lea«e— when  permitted,    p.  569. 

Lease — how  provision  for  hauling  of  material  construed,    p.  165. 

Lease — who  may  construe,    p.  165. 
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Partnership^-when  partner  individually  liable,    p.  631. 
Payment  of  rent — what  sufilcient  to  establish,    p.  113. 

when  presumed,    p.  113. 

Recoupment — ^what  evidence  inadmissible  in  action  for  rent    p.  851. 
Rent — ^what  not  proper  off-set.    p.  351. 

Suhlettinu — ^when  breach  of  covenant  against  waived,    p.  588. 
Termrination  of  tenancy — ^when  notice  insufficient,    p.  B69. 
Trespass  hy  landlord — ^what  evidence  inadmissible,    p.  617* 
Waiver— what  payment  of  rent  waives,    p.  35L 

LIBEL  AND  SLANDEB. 

Adttttery-'Wh&t  charge  sufficient,    p.  416. 

when  charge  libelous  per  se,    p.  416. 

Charge  of  crime — ^when  technical  charge  not  necessary,    p.  416. 

Criticism  of  officer— ^whem  not  libel,    p.  273. 

Construction  of  article — what  proper,    p.  416. 

Entire  conversat^n — ^when  inadmissible,  though  containing  another 

slander,    p.  621. 
Evidence — ^when  entire  article  admissible,    p.  278. 

LICENSE. 

Dranishop-^wh%n  ordinance  making  renewal  transferable  invalid. 

p.  57. 

when  petition  for  insufficiently  describes  premises,    p.  §7. 

Fees — ^to  whom  dramshop  fee  must  be  paid.    p.  57. 

Foreign  corporation — ^when  failure  to  obtain  not  bar  to  injunction. 

p.  482. 
Issuance — when  cannot  be  compelled  by  mandamus,    p.  57* 
Ordinance — when  dramshop  ordinance  invalid,    p,  67. 

LIENS. 

Attorney  and  client — ^how  statute  construed,    p.  254. 
Attorney  and  client — ^when  attorney  entitled  to  lien.    p.  854. 
New  right— ^yrhen  created  by  statute  conferring  liens,    p.  254. 

LIMITATIONS. 

Appeals  and  errors — ^when  question  'cannot  be  first  urged,    p.  168. 

Construction — how  sections  11  and  16  of  statute  construed,    p.  625. 

Instructions — when  cannot  be  objected  to.    p.  168. 

Mortgages — when  barred,    p.  525. 

— ^—  when  payment  of  interest  by  grantor  tolls  statute,    p.  625. 

Neio  cause  of  action — when  stated,    p.  404. 

Part  payment— whBit  insufficient  to  establish,    p.  641. 

what  sufficient,    p.  641. 

Pendency  of  action — what  constitutes,    p.  130. 

Pendency  of  suit — effect  of  failure  to  state  cause  of  action,    p.  180. 
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LUNATICS. 

Contest  of  restoration — ^when  oonBervator  cannot  recover  against 
ward's  estate,    p.  284.    i 

Restordtion  of  rights — what  duties  imposed  on  conservator,    p.  284. 

when  conservator  not  authorized  to  use  ward's  estate  to  pre- 
vent   p.  284. 

MANDAldnS. 

Dramshop  license — ^when  Issuance  cannot  be  compelled,    p.  57. 
Chrounds — what  must  exist,    p.  57. 

Laches— vfhsX  delay  bars  petition  by  patrolmen  for  reinstatement, 
p.  435. 

MASTER  AND  SERVANT. 

Assignment  of  wages — ^when  invalid. 

when  notice  must  be  given  employer,    p.  609. 

Assumed  risk — ^what  regarded  as  simple  tool.    p.  420. 

what  risks  not  assumed,    p.  885. 

when  declaration  negatives,    p.- 139. 

when  instruction  erroneous  as  ignoring,    p.  159. 

when  risk  of  removing  obstructions  from  com  shredder,  not 

assumed,    p.  231. 
when  servant  does  not  assume  risk  from  splashing  metaL 

p.  385. 

when  plaintiff  entitled  to  instructions  on.    p.  331« 

Cities  and  villages — ^when  city  not  liable  for  act  of  firemen,    p.  634. 
Contractors — duty  to  servants  of  other  contractors,    p.  401. 
Custom — whei)  servant  may  presume  that  custom  will  be  followed. 

p.  331. 
Eviden^^e — when   proper  method   of  doing  work  may   be  shown. 

p.  385. 
FeUow-servant — ^when  rule  not  Involved,    p.  386. 
Fellow  servants — ^when  street  railroad  conductors  not.    p.  424. 
Independent  contractors — ^who  are  not    p.  401. 
Instructions — when  as  to  fellow-servants  harmless,    p.  385. 

when  instructions  as  to  relation  error,     p.  231. 

when    instruction   properly   refused   as   ignoring   relation   of 

master  and  servant,    p.  231. 
when  misleading  as  to  duty  imposed  on  street  car  conductor. 

p.  424. 

when  must  be  accurate,    p.  159. 

when  not  misleading,    p.  385. 

New  cause  of  action — ^when  stated,    p.  404. 

Personal  injury — ^when  proof  of  relation  not  necessary,    p.  231. 

Photographs — when  admissible,    p.  240. 

when  may  be  misleading,    p.  240. 
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Reasonable  care — ^when  foreman  exercisee.    p.  420. 

Relation — when  arisee.    p.  281. 

Safe  place — ^when  instraction  erroneouB.    p.  159. 

Simple  tool — when  hox  regarded  as.    p.  420. 

Street  railroads — when  Instniction '  as  to  duty  to  Inspect  electric 

wires  erroneous,    p.  424. 
Warning  employees — ^when  duty  of  foreman  discharged.,  p.  420. 
Wrongful  discharge — ^when  servant  not  estopped  from  proving  em- 

ploym^it.    p.  414. 

lOJCHANICS'   LIBNS. 

Account — ^when   case  will  be  remanded  to   have  account  stated. 

p.  284. 
Costs — when  divided,    p.  284. 
Records — when  may  be  withdrawn  on  appeal,    p.  284. 

MINBS  AND  MINERS. 

Assumed  risk — ^when  declaration  negatives,    p.  139. 

Condition  of  roof — ^when  proximate  cause  of  kick  by  mule.    p.  139. 

Mules — when  risk  of  kick  not  assumed,    p.  139. 

Trespasser — when  mining  act  does  not  apply  to.    p.  224. 

Variance — when  not  ground  for  reversal,    p.  139. 

MORTGAGES. 

ChatteV—when  valid  when  executed  by  corporation,    p.  407. 
Conveyance    of  premises — when    grantee    does   not   assume   debt. 

p.  525. 
Foreclosure — ^when  decree  is  in  rem.    p.  525. 
Limitation — ^when  mortgage  barred,    p.  525. 

when  pajrment  of  Interest  tolls  statute,    p.  625. 

Redemption — ^what  decree  as  to  amount  required  sustained,    p.  101. 

what  decree  proi)er.    p.  101. 

Release — ^what  evidence  inadmlBsible  to  show  want  of.    p.  539. 

what    evidence    insufficient    to    overcome    acknowledgment 

p.  539. 

when  instruction  assuming  evidence  of  erroneous,    p.  589. 

Wrongful  release — on  whom  the  burden  of  proving  rests,    p.  689. 
i  what  evidence  admissible  on  question  of  damages,    p.  689. 

MUNICIPAL  CORPORATIONS. 

Complaint — right  to  amend  in  action  on  ordinances,    p.  547. 
when   sufficient   in   action   for   penalty   for   resisting   officer. 

p.  547. 
Defective    sidewalks — ^what    constitutes    contributory    negligence. 

p.  551. 
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Dramshop  license — what  discretion  yeated  in  mayor,    p.  67. 
Failure  to  guard  bridge — ^when  negligence  and  contributory  nei^i- 

gence  question  for  Jury.    p.  600. 
Injunction — ^when  freehold  involved,    p.  48. 
lAcense  fees — ^to  whom  dramshop  license  must  be  paid.    p.  67. 
lAmitatiOTis — ^when  action  pending,    p.  180. 

'NegUgencer-^irheik  not  liable  for  injury  to  child  in  firehoose.    p.  6S4. 
Kciice  of  injury — when  may  be  read  to  Jury.    p.  651. 
Notice  to  city — when  inadmissible  in  evidence,    p.  634. 
Ordinances — nature  of  action  to  recover  penalty,    p.  547. 
— —  when  essential  to  issuance  of  saloon  Ucenae.    p.  57. 
Penalty — ^nature  of  action  to  recover,    p.  549. 
Police  potO€y^— when  smoke  ordinance  valid,    p.  649. 
Sidewalks — ^when  temporary  injunction  against  laying  o^  properly 

granted,    p.  48. 

MUNICIPAL  COURT  OF  CHICAGO. 

Affidavit  Of  defense — ^when  amendment  waived,    p.  613. 

Affidavit  of  merits — ^matters  not  stated  in,  not  considered  on  error. 
p.  681. 

what  results  where  amended  affidavit  filed,    p.  380. 

when  defendant  limited  by.    p.  384. 

when  not  sufficient,    p.  380. 

Arrest  on  execution — power  of  court  to  discharge,    p.  895. 

when  malice  found  to  foe  gist  of  action,    p.  653. 

Cause  of  action — what  constitutes,    p.  410. 

Counterclaim — when  properly  struck  from  files,    p.  880. 

Damages — ^when  defendant  entitled  to  jury  trial  on  default    p.  649. 

Evidentiary  facts — ^need  not  be  pleaded,    p.  410. 

Fraud — ^when  statement  of  claim  sufficient    p.  410. 

Oood  faith  of  defense — when  cannot  be  attacked  because  of  amend- 
ment,   p.  618. 

Instructions— how  rule  as  to  objections  construed,    p.  397. 

validity  of  rule  permitting  oral  instructions,    p.  609. 

Objections — ^when  must  be  made  to  oral  instructions,    p.  438. 

when  sufficient    p.  897. 

Pleading — what  facts  should  be  stated,    p.  380. 

Rules — how  construed,    p.  397. 

Statement  of  claim — ^what  sufficient    p.  410. 

Stenographic  report — what  does  not  constitute,    p.  380. 

Variance — effect    p.  384. 

NAMES. 
Initials — when  use  of  in  Indictment  sufficient    p.  46. 

NEOLIGBNCB. 
Attractive  nuisance — when  doctrine  of  does  not  apply,    p.  224. 
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OarelesM  driving — ^when  finding  of  Jury  JustifiecL    p.  269. 
Carriers — ^when  averment  that  car  had  stopped  implied,    p.  117. 
Children — what  care   required   on  part   of   sixteen-year-old   child. 

p.  503. 
what  constitutes  duty  of  owners  towards  trespassing  children. 

p.  224. 
Common  carriers — ^when  question  of  due  care  Is  for  jury.    p.  196. 
Contractors — duty  towards  servants  of  other  contractors,    p.  401. 
Dogs — ^when  owner  not  liable  for  Injury  by  team  frightened  by 

p.  309. 
Due  care — ^when  instruction  erroneous,    p.  362. 
Failure  to  release  injured  passenger — when  not  cause  of  action. 

p.  196. 
Frightening  teams — ^what  necessary  to  establish  liability  of  owner  of 

dog.    p.  309. 
HaMts  of  deceased — ^when  admissible,    p.  354. 
Horses — ^when  negligence  to  leave  horse  unhitched  near  sidewalk. 

p.  365. 
Imputed  negligence — ^when  negligence  of  parent  imputed  to  child. 

p.  441. 
Independent  contractors — ^who  are  not.    p.  401. 
Master  and  servant — when  proof  of  relation  not  essential,    p.  231. 
Parents^— irhen  mother  negligent  in  care  of  child,    p.  441. 
Photographs — ^when  admissible,    p.  240. 

when  may  be  misleading,    p.  240. 

Trespassers — ^what  constitutes  duty  of  owner  of  premises,    p.  224. 

what  duty  owed  toward  boy  Jumping  on  a  wagon,    p.  377. 

when  children  are.    p.  224. 

Unloading  coal — when  negligence  to  leave  horse  unhitched,    p.  365. 

NEGOTIABLE    INSTRUMENTS. 

Checks — ^when  maker  presumed  liable,    p.  250. 

• when  presumed  to  be  upon  consideration,    p.  250. 

Demand  for  payment — ^when  unnecessary,    p.  151. 
Ouaranty — necessity  for  demand  of  payment,    p.  626. 

when  new  consideration  for  not  necessary,    p.  626. 

when  presumption  may  be  rebutted,    p.  626. 

when  prima  facie  case  established,    p.  626. 

Indorsement — ^when  not  that  of  corporation,    p.  573. 
Indorser — what  notice  of  nonpayment  sufficient,    p.  161. 
Judgments — ^when  Judgment  in  excess  of  ad  damnum  not  reversed. 

p.  161. 
Nonpayment — ^when    notice    of,    sufficiently    served    on    indorser. 

p.  151. 
Notice  of  nonpayment — ^what  sufficient,    p.  151. 

when  may  be  given  by  mall.    p.  151. 

Presentation  for  payment — ^what  proper  place  for.    p.  15L 
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Presumptions — when  notice  of  nonpayment  presumed  received, 
p.  161. 

NEW  TRIAU 

Affidavit — what  necessary,   p.  588. 

when  defective,    p.  196. 

Affidavits  of  juror — ^when  admissible,    p.  196. 
Misconduct  of  juror — ^when  not  established,    p.  196. 
Newly  discovered  evidence — ^what  not  grounds  for.    p.  196. 

what  sufficient,    p.  588. 

Reasons  for  denial — ^what  presumed  on  appeal,    p.  196. 

NOTICE. 

Depositions — ^when  insufficient,    p.  9. 

Termination  of  tenancy — ^when  insufficient    p.  569* 

NUISANCES. 

Crimes — ^when  public  nuisance  may  be  enjoined,    p.  136. 
Dramshop— 'WhSLt  premises  used  for  saloon  purposes  may  be  aliated. 

p.  53. 
Unlicensed  saloonr— when  may  be  abated,    p.  136. 

OFFICERS. 

TAhel — ^what  does  not  constitute,    p.  273. 
Reinstatement^Y/hSLt  delay  bars  mandamus  for.    p.  436. 
State's  Attorney — power  of  county  to  investigate  office,    p.  290. 

PARENT  AND  CHILD. 

Custody  of  children — ^when  awarded  to  mother  in  separate  mainte- 
nance,   p.  185. 

when  fitness  of  father  to  have  cannot  be  tried,    p.  663. 

when  parent  presumed  to  be  fit  to  have.    p.  563. 

when  testimony  of  child  as  to  preference  not  controlling  in 

habeas  corpus,    p.  563. 

CH)ods  procured  hy  child — when  parent  liable  for.    p.  394. 

Habeas  corpus — ^when  father  properly  awarded  custody  of  child, 
p.  563. 

PARTIES. 

Executors-^when  may  Join  with  widow,    p.  517. 
Judgments — validity  where  party  not  served,    p.  29* 
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PARTNERSHIP. 

Contracts — ^when  admissible  to  establish  partnersliip.    p.  319. 
Evidence — ^when  iwmphlet  admissible  to  establish,    p.  319. 
Fraud — when  fraud  in  sale  of  land  is  in  course  of  partnership  busi- 
ness,   p.  124. 

when  partner  not  liable  for  fraud  of  copartner,    p.  124. 

Goods  sold  to— when  member  liable  for.    p.  319. 
Individual  liaWity — when  exists  on  lease,    p.  631. 
Membership— when  person  is  estopped  to  deny.    p.  319. 
Partner— who  liable  as.    p.  319. 

PENALTIES. 
Or(finance«— nature  of  action  for  violation  of.    pp.  547,  549* 

PERSONAL  INJURIES. 

Admissions — ^when  admissible  in  evidence,    p.  117. 

Assumed  risk — when  declaration  negatives,    p.  139. 

Bite  of  dog — ^when  owner  bound  to  restrain  dog.    p.  62. 

Careless  driving — ^when  finding  of  Jury  justified,    p.  269. 

Carriers — ^when  verdict  will  not  be  reversed,    p.  316. 

Cause  of  action — what  does  not  establish,    p.  196. 

Child  jumping  on  toagon — ^what  duty  owed  by  driver,    p.  377. 

Children — ^what  care   required   on   part   of   sixteen-year-old   child. 

p.  503. 
—  what  constitutes  duty  of  coal  mining  company  toward*   p.  224. 

what  care  required  on  part  of  sixteen-year-old  child,    p.  503. 

when  doctrine  of  attractive  nuisance  does  not  apply,    p.  224. 

when  verdict  for  defendant  in  action  for  death  of  child  caused 

by  team  not  disturbed,    p.  441. 
Cities  and  villages— when  liable  for  injury  to  child  in  fire  house. 

p.  634. 
Damages — when  not  excessive,    p.  139. 

when  not  speculative,    p.  619. 

when  verdict  not  excessive,    p.  316. 

Defective    sidetoalks — what    constitutes    contributory    negligence. 

p.  551. 
Dogs — ^when  owner's  knowledge  of  ferocious  character  established* 

p.  62. 
Electricity — duty  of  one  company  towards  employees  of  another. 

p.  354. 

what  care  required  of  user.    p.  354. 

Evidence — when  exclusion  of  evidence  as  to  previous  character  of 

dog  harmless,    p.  62. 

when  proper  method  of  doing  work  may  be  shown,    p.  385. 

Evidence — ^when  speculative,    p.  619. 

Expert  evidence — ^when  admissible  as  to  cause,    p.  551. 
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Fellow  aervanta — ^when  street  car  conductors  not.    p.  424. 

HalHt$  of  deceased — ^when  admissible,    p.  354. 

HospitfU  biU — ^wben  remittitur  ordered,    p.  331. 

InstructionB — ^wben  erroneous  as  referring  to  circumstances  of  trial. 

p.  240. 
when  properly  refused  as  ignoring  master  and  serrant  relation. 

p.  2S1. 
Kick  of  horse— when  negligence  of  teamster  shown,    p.  865. 
Master  and  servant — when  senrant  may  presume  that  custom  will 

be  followed,    p.  SSI. 
New  cause  of  action — ^when  stated,    p.  464. 
Notice  to  city— when  inadmissible  in  evidence,    p.  634. 
Passengers — ^when  recovery  by  person  alighting  from  street  car 

sustained,    p.  117. 
Photographs — ^when  admissible,    pp.  231,  240. 

when  may  be  misleading,    p.  240. 

Pleadings — ^when  averment  that  car  had  stopped  Implied,    p.  117. 
Question  for  furu — ^when  liability  towards  person  injured  at  railroad 

station  is.    p.  11^. 
Railroad  crossings — ^what  evidence  insufficient  to  support  recovery 

for  death  at.    p.  326. 
Rialroads — ^when  negligence  toward  passenger  injured  at  station  not 

shown,    p.  196. 
Simple  tool — ^when  box  regarded  as.    p.  420. 

Street  roAlroads — when  fiUlure  to  look  for  cars  is  negligence,    p.  608. 
Vi^9pea^€d  tfoiHFer— iiow  question  of  omtributory  negligence  af- 
fected,   p.  603. 
W^geS'  when  evidence  as  to  wages  earned  after  accident  improp- 

eifty  excluded,    p.  240. 
X-my  ]»<ctur6»-— when  cost  of  inadmissible,    p.  881. 

PHYSICIANS  AND  SURGEONS. 

Estoppel — ^when  physician  estopped  to  claim  payment    p.  301. 
Instructions — ^when  instruction  as  to  necessity  of  proving  license 

harmless,    p.  277. 
Servioes—vfh&i  instruction  as  to  allowance  for  unskilful  services 

harmless  error,    p.  277. 
—  when  original  promise  to  x>ay  for  established,    p.  301. 
— —  when  person  liable  will  be  held  to  understand  that  attending 

physician  pays  assistants,    p.  301. 

when  verdict  for  not  inadequate,    p.  277. 

£f|pilY— when  instruction  as  to  proper,    p.  277. 

PLEADING. 

Admissions — when  may  be   oflFered   In   evidence  in   other  cases. 

p.  309. 
Affidavit  of  mtfHff— when  not  sufficient    p.  880. 
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Carriers — when  averment  that  car  had  stopped  Implied,    p.  117. 

Departure — ^when  plea  in  suit  by  land  owner  against  sanitary  dis- 
trict is  not.    p.  9. 

Duplicity — when  plea  in  suit  by  land  owner  for  overflow  by  sanitary 
district  is  double,    p.  9. 

Joinder  of  issue — ^when  waived,    p.  190. 

Withdrawal — when  motion  to  withdraw  general  issue  comes  too 
late.    p.  62. 

PRACTICE. 

Continuance — ^when  granted  for  taking  of  depositions,    p.  9« 
Depositions — when  may  be  suppressed  for  laches,    p.  9. 
Directed  verdict — ^when  motion  for  waived,    p.  168. 

when  properly  refused,    p.  168. 

Exceptions — ^what  statute  governs,    p.  9. 

Injunction — ^when  may  issue  without  notice,    p.  176. 

Instructions — ^when  counsel  cannot  state  what  he  intends  to  ask 

p.  277. 
Joinder  of  issue— when  waived,    p.  190. 
Neto  trial — what  affidavits  admissible  on  motion  for.    p.  196, 

what  new  evidence  not  ground  for.    pp.  196,  588. 

— ^-  when  affidavit  of  witness  necessary,    p.  688. 

when  misconduct  of  Juror  not  established,    p.  196. 

Notice  of  inittfTf— when  notice  to  city  of  injury  may  be  read  to  Jury. 

p.  551. 
Selection  of  jury — ^when  cannot  be  complained  of  on  appeal,    p.  196. 
Withdrawal  of  plea — ^when  motion  made  too  late.    p.  62. 

PRINCIPAL  AND  AGENT. 

Carriers — ^what  sufficient  showing  of  authority,    p.  346. 
Employinent — ^when  concealment  of  contract  with  competitor  ground 
for  repudiation,    p.  590. 

RAILROADS. 

Crossings — what  essential  to  recovery  for  death  at    p.  325. 

what  evidence  insufficient  to  support  recovery  for  death  at 

p.  325. 

when  instruction  as  to  duty  of  railroad  with  regard  to  sig- 
nals not  misleading,    p.  325. 

Damages — ^what  not  excessive  for  burning  pasture,    p.  144. 

Fences — ^when  railroad  bound  to  repair,    p.  144. 

Fires — ^when  verdict  against  railroad  sustained,    p.  144. 

Injury  to  person  at  station — when  plaintiff's  theory  not  supported, 
p.  196. 
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Injury  to  stock — ^when  finding  that  horse  was  Injured  by  train  sup* 
ported,    p.  144. 

RECX)UPMENT. 

Landlord  and  tenant — ^when  lessee  not  entitled  to  recoup  for  flooding, 
p.  897. 

RELEASK 

Truitee — on  whom  burden  of  proving  release  rests,    p.  589. 
what  evidence  admissible  on  question  of  damages,    p.  689. 

RESISTING  OFFICER. 

Complaint — ^when  may  be  amended,    p.  547. 
when  sufficient    p.  547. 

REWARDS. 
Knou)ledffe~-when  essential  to  recovery  ot    p.  464. 

ROADS  AND  BRIDGES. 

Careless  drivinff — ^when  driver  not  required  to  look  ahead,    p.  441. 

when  finding  against  not  disturbed,    p.  441. 

when  mother  of  child  injured  guilty  of  negligence,    p.  441. 

Crossings — ^what  is  right  of  first  vehicle,    p.  619. 

Frightening  team«-— what  necessary  to  establish  liability  of  owner  of 

dog.    p.  309. 
Lay}  of  the  road — ^when  driver  not  bound  to  turn  to  the  right. 

p.  269. 
Safeguards — ^when  negligence  and  contributory  negligence  question 

for  Jury.    p.  600. 
BidewaJks — when  temporary  injunction  against  laying  of,  may  be 

granted,    p.  48. 

SALES. 

Abandonment — ^when  buyer  of  warranted  machine  entitled  to  aban- 
don contract    p.  190. 

Acceptance — ^what  insufficient  to  prevent  abandonment  of  contract 
to  buy  machine,    p.  190. 

Action  for  price — ^when  seller  repudiates  right  to  return  of  machine, 
p.  190. 

Contract — ^what  not  mutual,    p.  182. 

when  construed  to  be  for  sale  of  beer  to  be  manufactured. 

p.  532. 
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Damages — what  proper  measure  on  breach  of  contract  to  manufac* 

ture  and  sell.    p.  532. 

what  proper  measure  where  goods  rejected,    p.  438. 

Fraud — ^when  directors  of  corporation  personally  liable  for.    p.  29. 

when  may  be  shown  on  sale  by  officer  to  corporation,    p.  602. 

Partnership — ^when  member  liable  for  goods  sold  to.    p.  319. 

Purchase  money — when  must  be  returned,    p.  460. 

Return — when  seller  repudiates  right  to  have  machine  returned. 

p.  190. 
Warranty — when  necessary  to  test  for  stipulated  time.    p.  190. 

when  notice  of  defects  waived,    p.  190. 

when  notice  of  return  waived,    p.  190. 

SANITARY  DISTRICTS. 

Damages — what  may  be  recovered  where  title  acquired  after  damage 

from  overflow  begins,    p.  9. 

when  evidence  of  purchase  price  of  land  inadmissible,    p.  9. 

when  subsequent  results  of  overflow  may  be  considered,    p.  9. 

who  entitled  to  recover,    p.  9. 

Diagrams — when  inadmissible  as  based  on  oral  testimony,    p.  9. 
Evidence — ^what  inadmissible  to  show  depth  of  water  in  stream. 

p.  9. 

when  map  inadmissible  because  of  writing  thereon,    p.  9. 

Ot7ef7foii?^— when  defective  title  of  owner  will  not  prevent  recovery. 

p.  9. 

when  plea  denying  plaintiff's  ownership  demurrable,    p.  9. 

-^-  when  plea  in  suit  by  land  owner  is  double,    p.  9. 

when  plea  not  a  departure,    p.  9. 

when  title  of  owner  of  overflowed  land  cannot  be  questioned. 

p.  9. 
Rainfall — ^what  evidence  inadmissible,    p.  9. 
Records — when  inadmissible  to  show  previous  stage  of  water,    p.  9. 

SET-OFF  AND  COUNTERCLAIM. 

Matter  arising  after  suit— when  not  admissible  to  reduce  set-ofC. 

p.  165. 
Rent — ^what  not  proper  offset    p.  351. 
Subject-matter — ^what  must  be.    p.  380. 
Unliquidated  claim — when  may  be  set  oft.    p.  165. 
Unliquidated  damages — when  cannot  be  set  oft.    p.  649. 

SPECIFIC  PERFORMANCE. 
Affirmative  relief — when  the  vendor  not  entitled  to.    p.  215. 
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state's  attorney. 

County  "board — ^power  to  investigate  office  of  state's  attorney, 
p.  290. 

STATUTE  OP  FRAUDS. 

Oriffinal  contract — when  establislied.    p.  607. 

Part  performance — what  sufficient  on  sale  of  land.    p.  216. 

STATUTORY  LAW. 

Charities — statute  of  uses  is  in  force,    p.  87. 
Rertoactive  effect — when  statute  will  be  given,    p.  254. 

STREET  RAILROADS. 

Contributory  negligence — ^what  care  required  on  part  of  sixteen-yeai^ 
old  child,    p.  603. 

Instruction — ^when  instruction  as  to  due  care  required  of  driver  im- 
proper,   p.  362. 

Looking  for  cars — ^when  failure  to  look  is  negligence,    p.  503. 

Unexpected  danger — when  not  established  as  bearing  on  contribu- 
tory negligence,    p.  503. 

TENDER. 
Effect — how  subsequent  costs  assessed,    p.  165. 

TRIAL. 

Order  of  proof — ^when  not  material,    p.  319. 
Questions  for  jury — ^what  are.    p.  331. 

Btatements  of  counsel — ^when  counsel  cannot  state  what  instructions 
he  intends  to  ask.    p.  277. 

TROVER  AND  CONVERSION. 
Innkeepers — ^when  conversion  of  baggage  not  established,    p.  623. 

TRUSTS  AND  TRUSTEES. 

Charities — ^when  decree  should  direct  trustees  as  to  management  of 

fund.    p.  87. 
Wrongful  release  by  trustee — what  evidence  admissible  on  question 

of  damages,    p.  539. 

VENDOR  AND  VENDEE. 

Enforcement  of  contract — ^what  delay  will  prevent    p.  215. 
Forcible  entry  and  detainer — when  demand  insufficient,    p.  556. 
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Forcible  entry  and  detainer^-when  vendor  cannot  maintain,    p  556. 

Oral  contract — ^when  vendor  may  repudiate,    p.  215. 

Re8cis8ion — ^when  vendor  must  place  purchaser  In  statu  quo,    p.  556. 

Rescission  of  contract — ^when  vendor  cannot  take  advantage  of  ven- 
dee's delay,    p.  215. 

Specific  performance — ^when  defendant  not  entitled  to  affirmative 
relief,    p.  215. 

Statute  of  frauds — ^wliat  sufficient  part  performance,    p.  215. 

VBRDICTS. 

Affidavits — ^when  jurors'  affidavits  admissible  to  support,    p.  196. 
Conclusive — when  not  disturbed  on  error,    p.  460. 
Excessive — when  $6,000.00  not    p.  139. 

when  $750.00  not    p.  316. 

Passion  and  prejudice — when  absent    p.  521. 
Reversal — when  proper,  p.  600. 

WlUiS. 

Between — how  construed,    p.  87. 

Bill  to  construe — ^how  costs  apportioned,    p.  87. 

Charities — how  bequest  construed,    p.  87. 

how  provision  for  division  should  be  construed,    p.  87. 

how  will  construed,    p.  367. 

when  extrinsic  evidence  as  to  donee  admissible,    p.  87. 

General  oharitahle  intent — ^how  will  construed,    p.  367. 
Residuary  clause — ^how  construed,    p.  87. 

WITNESSES. 

Attorney — ^how  failure  of  attorney  to  withdraw  from  case  aflPects 
his  evidence,    p.  62. 

Competefu^ — when  conferred  by  testimony  of  other  parties,    p.  1. 

when  executor  Incompetent  to  testify  as  to  facts  occurring  In 

life  of  testator,    p.  1. 

when  payee  of  check  Incompetent  after  death  of  maker,  p.  250. 

CrediUlity — right  of  party  to  attack  his  own  witness,    p.  309. 

Deceased  partner — who  not  competent  as  to  conversations  of. 
p.  124. 

Detectives — when  Instructions  discrediting  evidence  should  be  re- 
fused,   p.  80. 

Husband  and  wife — ^when  incompetency  of  husband  renders  wife  In- 
competent   p.  1. 

Opinions — ^when  opinion  as*  to  meaning  of  translation  properly  ex- 
cluded,   p.  120. 

WORDS  AND  PHRASEa 

Between — how  construed  in  will.    p.  87. 
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